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NOTE BY THE EDITOR. 



The subject of Judicial Procedure vnn a very &TOurite one with the Author, and one io 
which he was continually in the habit of recurring for more than thirty years. The con- 
sequence was, an immense mass of MSS. on this subject, extending to several thousands of 
pages, was found at his decease. Very many of the Chapters were written over and over 
again, each of them varying in some particulars : and all of them were more or less in an 
unfinished state. In preparing these MSS. for publication, the principal object throughout 
has been, as far as possible, to present the text in the very words of the Author. The 
arrangement, I am fully aware, is not so logical as it ought to have been, or as it would 
have been, if the Author had lived to finish the Work. The difficulty was occasioned by 
this circumstance. In some Chapters, which in strictness ought to have followed others, 
allusions were made to the contents of those others, as if they were already known to the 
reader, and therefore they woidd not have been so readily understood, unless they had been 
made to follow, without making greater alterations in the text than I felt myself justified 
in doing. The plan pursued with respect to those Chapters which treated of the same 
topic, has been to incorporate the separate matter of each into one. and cancel the rest. 
Although much has been done in this way, and also in cancelling other repetitions, yet I 
fear some still remain, which should have been omitted. If this be found to be the case, 
the only apology I can offer is, that in a task of this responsible nature, I considered I 
should be erring on the safer side by retaining too much, rather than too little. 

By far the greater portion of the Work was written between the years 1820 and 1827, 
both inclusive. Parts of the Introduction and the first Chapter were written so long ago 
as 1802, and may be distinguished by the style. In order fully to appreciate the merits of 
the arrangements here proposed, rcfierence must be made to all that concerns the Judicial 
Establishments and the Minister of Justice, in the Constitutional Code. The Author's 
great Work on Evidence should also be consulted. 

In the Appendix will be seen the commencement of an " Initial Sketch of Procedure,** 
which was written under circumstances somewhat interesting. In the Autumn of 1825, 
the Author visited Paris for the benefit of his health. On his return, he was detained ut 
Boulogne by a contrary wind for nearly a fortnight, and there at the end of that time this 
Sketch was written. It was the first thing written by the Author for nearly three months, 
during which his indisposition continued. 

The paper on Account- Taking Judicatories was intended by the Author to be attached 
to the Procedure Code ; although it partly belongs to the Constitutional Code. 

Two very instructive communications follow, on judicial matters in the East Indies. 
One is from Sir Alexander Johnston, the distinguished Chief- Justice of the Island of Cey- 
lon ; the other from a highly valued friend of the Author, who is now in India ; I have not 
therefore been able to ask his permission to publish his name. 

RiCHABD DOANE. 

London, 30M December 1837. 
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PRINCIPLES OF JUDICIAL PROCEDURE, 



PROCEDURE CODE. 



PREFACE. 

Or Ihe pment publication, the particular 
object if the preterTing the country from 
being laddled by ioititutions, which under 
the profmuion, aincire or insincere, of con- 
tribiiling to the formation of an appropriate 
code of procedure, will hare the effect ntber 
of retarding, or even preventing it, and, at 
the rame time, adding to eipcnai-. by which 
no fruit in the shape of beneliC will be pro- 

A Procedure Code, fit la be invested witt 
the form of law, could not be prepared other- 
wise than by and with reference to the codea 
of law, penal and non-penal, to which it hai 
for tCi object and purpose the giving execu- 
tion and effect. 

The present production, instead of follow- 
ing, precedes both tbesc codiM. If applicable 
In other respccl*. it will not be found on that 
sccount inapplicable to iU intended purpose. 

With regard to prospect of success, tlie 
sense of the public mind may as well betaken 
by this uncompleted and provitional i ubli- 
cation, ax by a completed work. 

Thecharacteristicfralures.andfundamenlal 
principles — all will be seen brought to view : 
only in respect of matters of detail, will there 
be anything to add, to delalcate. or to sub- 
atilute. As of the plan here proposed, with 
itf supposed features of aptitude, >o of the 
■ystem at present in force, withiti supposed 
fealnrei of inaptitude. 

On this occasion I ihall be found (1 hope) 
to have rendered ■ulHcientl]' apparent the 
«omplelo inaptitude of Ihe established system 
irith reference (o its professt'd purpose! and 
thence the abtolutt and indispeiisible necet- 
■ity of ■ code, entirely new, from beginning 
to end. This, supposing it done, will be no 
imall thing done. 

Wbal is more, here U much which, in the 
diaracter of a proposed code, all persons who 



feel inclined, may lake in hand, and talte fof^ 
the subject of consideration and publicatioi ' 
and by this means, towards ultimate succa 
so much advance will have been made. 

It might perhaps not be a great deal b 
much (o say of it, that in its present state)' d 
it might form a warrant for the appolntmenfea 
of a Committee of the House of Commont^.T 
and the consideration of it, thesubject-malti^fl 
of a portion of the labours of such a c — ' 
mittee ; and while the committee was oi 
pying itself In the requisite labour, on Until 
several points fincluding what regards tlw J 
judiciary establishment, which is already ia. I 
print.) [ shall, if alive, be occupied according I 
to [he measure of my ability, in making suift J 
amendments as I find a demand for. 

The reason for this hurrying, is the f 
of seeing real improvement obstructed, i 
even improbabilized, by (he creation of n. . 
ollices, with enormous salaries attached to 1 
them. I 

Let tee ask, how many centuries would it I 
take to remove the already generally-acktioir. ' 
tedded abuses, at the rate of progress It I 
which the operation has been, and it " "' 
forming, by the recent atatntcE? 

Noobjeetion however to thesci in the road 
to reform, every inch made it better ttuui 



mTRODUCTION. 
Br proccdnre, is meant tbe course taken It 
the execution of the laws, via. for the acconi 
plishment of the will declared, or suppose 
to be declared, by them in each instana 
LaiTsprcscribingthe course of procedure ha» 
on a former occasion been rharacteriied by 
the term ailjediei laws, in cnntradi>tincCioii 
to Ihote other laws, the execution of whiA ' 
they have in view, and which for this laow 
purpose have been characterized by the cor» 
respondent opposite tetni, mbslaAlitt Uwn 




■Ptv'^ ^urifprudenre, the laws termed ti. 

;:if^, eta no more exiiit without the Istn 

HtFBicd subalsntive, than in gmnmar a noun 

, ^-^rmed adjective, can preient h distinct idea 

'. wLtfauut the help Dfanounof themtutaaUre 

cta<iB, eanjoined with it. 

Aa in fact erery act by which a coune of 
procedure ii camincnced bus for its end or 
object, the bringing about the execution of 
uune law of the aubatantivc i^Ioks, so, in point 
of utility, it maybe said that the course of pro- 
cedure ought to have in erery instance, for iti 
main and primary end at least, the acrompliih- 
ment of the will manifested in the body of 
substantive laws. For tbiiis not only a use 
of it, but the only use for it. 

The ultimate utility of it will therefore de- 
pend altogether upon the utility of the lub- 
■tantivB laws, the execution of which is in 
each inatance endeavoured to be brought ahoiit: 
unless the substantive law be confornwble to 
the greatest happiness of (he community, the 
use made of the body of adjecti ve laws on (hat 
occasion cannot be conformable to that same 
end. But tbougb this may with truth be given 
as the main and primary end of the course of 
procedure, it cannot however be given as the 
sole cndi because in the pursuit of that same 
end, a variety of inconveniences are apt to 
occur, and indeed in a certain degree cannot 
several oflhcm hut occur — in every inttance: 
lience result, ai so many collateral or subordi- 
nate ends, the avoiding aa &r as possible the 
giving birth to those several inconveniences. 
The code of procedure, then, is composed 
of the system or oaseniblage of adjective latvs. 
Of the substantive branch of the law, the 
only defensible object or end in view, is the 
^ maiiminlion of the happiness of the greatest 
naniber of the members of the community in 
fiicstion. 

Of the adjective branch of the Isw. the 
only defensible object, or say end in view, is 
tlic msiimization of the eiecntion and eflcct 
given to the substantive branch of the law. 

The present proposed code is composed of 
an aggregate of arrangements, having the 
above for thdr object, or end in view. 

Of every extensive body of law, the end. 
mainly at least, if not exdusively, in view, bus 
bpcn the greatest happiness of those by whom 
I the body of law in question was nude, 
j _ Consistently with the nature of man. and 
w &e preservation of his species, no other could 
1 aoy extensive body of law have bad fur its 
i end in view. For proof of this position, see 
I the Constitutional Code. 

In a representative Demoerscy, if rightly 
tons^tuted, the possessors of the constitutive 
ir supreme authority are the aggregate body 
of the members fitted for self- (rovern merit ; 
will the possesaars of the lei^nslative authority 
are their Uclegnles, nud ivould represent their 
interests. 
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In the case of en Ariitocrscy, tbe intortnts 
of the members of the arLitocrncy, or the ma- 
jority of them, woujd prevail ; and in the case 
of a Monarchy, tbe interest of the monarch. 

In a mixed monarchy, composed of the 
monarch and the aristocracy, it would be tho 
conjunct interest of the ninnorch and the 
members of that same aristocracy that is to 
say, of the m^ority of tbusc who act on the 
theatre of legislation. 

In the case of a mixed monarchy, com- 
posed of the mousrcb, the aristocracy and 
the delegates, or say deputies, of, tbe people, 
the conjunct interests of those tame three 
autborities. 

Thus much as to substantive law. But 
in the case of adjective law, or say procedure 
law, to a greater or leaser extent the law 
bos bad for its authors, in proportions 
nitely diversified, legislative authority (in it» 
several modifications.) and tbe judicial i 
thority — in a word, the judge*, wbo nni 
the notion of interpreting, where, in tact,^ 
there was nothing to be interpreted — buvtt 
been suffered, in effect, to legislate. The 
consequence is. that in correspondent pr(>. 
portions, this branch of the law baa hod for 
its object, or end in view, tbe interest of 
this class of the luuctianaries concerned in the 
mailing of it. 

But more especially in tbe mode in which 
their remuneration has commonly been allot- 
ted to them, is their interest in a state uf 
diametrical opposition to tbe interest of those 
for whose benefit the laws ore everywhere 
professed to have been made. 

Bythe author of these pages, no share in 
that profit was ever aimed at, or desired, nor 
at present could by possibility be received; 
bis interest is therefore in the state of the 
greatest possible harmony with what he has 
made his duty; and accordingly, wheresoever 
it may have happened to him to have erred, 
the error will have had a deficiency not in 
moral, but in active and intellectual aptitude 
for its cause. 

Among the arguments employed, and 
which, since some recent occurrences, have 
been made use of, Ibr stopping tbe progress 
of improvement (and securing againiit dinii. 



nfi- 



D the 

number of those who, by and for the benefit 
of lawyers, are pimirhed for not knowing 
what they have been carefully kept under an 
impossibility of luiowing.) one is — Von can- 
not provide for everything; therefore you 
ought not to provide for anything more than 

hat bas been provided for already. 

To understand the force and value of tiiii 
argument — the aptitude, moral and intcllec 
tiiaUof those by whom it bos been employed — 

ipliiy it to other branches of art and sdenpe. 

Without ginng out of tbe Geld of legisla- 
[ioo, apply it to tubstaiilivo low. Apply it 
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to medicine : yen CAnnot cure all difCaiM- 
whj give j'ourwIveB so much trouble iii tbe 
eiidvavour to cure any more tlmn you can 
already. 

For the enkcttnent, or say eiitibliehmeiit, 
of a[iy law. or of aiiy main of tbe matter oi 
biw — of two Epeciei of power — tbe intel- 
lectual and the political — the concurrence, 
orsay eonjunction, ignecMsary: intellectual, 
that of tbe legialalive (Iraugbtsinan; political, 
that of tbe legislator. Tbe political cannot, 
in the moat improved etste of Hiciciy, be with 
propriety in bands other in number than a 
lelect few: in tbe least improved, it bai 
everywhere been of necessity in the hands of 

But before it comes to be presented to tbe 
legiilativc assembly in the Ic^ilation cham- 
ber, lliere is another tribunal in wbii'h, with 
^est advantage to tbe public, every question 
(if law which is invested with a certi ' ' 
gree of importance may be introduced 
that is tbe public-opinion tribunaL For tbe 
purpose of introducing into this tribunal 
ptapoeed law, tbe right of initiation appe 
tains at once to every person who can fin 
adequate inducement for giving exereiae I 

Id the legislative aKenihly. propowd lawi 
nnnot without confusion be taken into con- 
sidi-nttioa, and compared together, in any 
eoiieiderable numbers. But by the public, 
opinion tribunal, they may be subjected li 
this operation, in a number altogeUier unli- 
mited. 

To introduce, or attempt to introduce, 
into the legiilallve assembly, a mass of law 
of a new complexion, before the minda of 
men were to a certain degree prepared for the 
reception of it, would be lost labour, and a 
hopelesa taik. Not so tbe like attempt in 
relulion to the public-opinion tribunaL 

Why set about drawing up a perfect body 
of laws — that is to say, one which to your- 
self you expect will appear so ? — why give 
jnurself any sucb trouble ? Suppose the task 
of drawing it up accomplished, can you se- 
riously expect to see it, in that place, put to 
use ? — can you flatter younetf wilb any such 

Answer : No. But, to a person wbo has 
leisure, and who has the mratis of living 
while tbe work is going on, that considera- 
tiiin is no sufficjeut reason for declining the 
task. 

In the present instance, tbe work must of 
ficcesiity be the work of many yean — say >ii, 
eight, ten years. Now, suppose It a settled 
rule that no such work shall he begun to be 
drawn up till a probalnlity of ill beinf* itntae- 
djatcly taken into consideration in the lepsla- 
live assembly (and uttiniBlely adopted) has 
presented itself. — what is tt 
Answer: Thatthenecessary 



— the six, eight, ten years — will bcloel : the 
public for that whole length of lime deprived 
of the receipt and enjoyment of this all-com- 
prehensive instrument of felicity. 

Oh 1 but this is innovation 1 — Ob yes — 
unquestionably; it is innovation. But what 
follows? From misery, whatever be the 
shape of it, a change to traniiuillity is Inno- 
vation. From wot, whencesoever it comes, 
change to peace is innovation. War, misery, 
wickedness iti every shape — are they then 
to be perpetuated? — all for fear of inuova- 

Whoever takes in hand these pages, will 
do well, in the first place, to lay out of bis 
mind everything that belongs to the existing 
system, bupliied the tecJiniira/. He will see 
there, when the time comes, nothing but 
confusion — a purposely and most elaborately 
orgoniied system of confusion. Of itself, it 
accordingly explains nothing: explanation it 
requires ilielf throughout, so dr from being 
capable of aifording it. In the here proposed 
system, styled the natural, be wili see the 
course prescribed by common experience and 
common sense. The purpose being to give 
execution and efTect to a system of arrange- 
ments and ordinances, by elidlation made of 
the truth of bets, the question will always 
be, whether this or that one of tbe arrange- 
ments made, or supposed made (supposed 
otdy in tbe case of the unwritten law.) has 
application to tbe individual case in quc&- 

Por arriving at the truth, the natural course, 
it wiU be «!en, is the same in all cases. Under 
the technical system, the course pursued is 
different, according to the various judicatories 
employed, with their difTcrent portions of tbe 
field of law (logical or geographical) assigned 
to them, or occupied by them, with corre- 
sponding different sets of powers and duties — 
common law, equity law, dvillaw. penal law, 
ecclesiastical law, admiralty law, general ses- 
sions law, petty sessions Uw, and soon — all 
differing so widely from one another, while 
pretending to be directed to one and the same 
object. — the discovery of truth in regard to 
bets, by means of evidence. All of tbem 
good, it isimpossihletheytbouldbc; all bad, 
it is alto(;etber possible they should be, and 
will accordmgly be seen to be; all iinspt — 
relation bad (« such their professed and false- 
ly pretended purpose; all good, — relation 
bad to their non-professed, but disguised, and 
endeavoured-to-be-flOncealed. pur|iose : — vlx. 
the promotion of the particular and ainii^ter 
interest of tbe inslitutors, at tbe expense and 
by tbe sacrifice of, the universal interest. 

Of the proposed system, these ore tbe 
leading features: — 

1- Expense of /if ucoatesfnf ion, defrayed at 
br as possible by the public. 

% Cosesof necesaityexcepted. attcndoufia 
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qF partiea in Ibcir ciwn eait, not Im un 
and punctust than that oF third penoni 
I In the character of wilnesses. 

3. With ample precaulian igainat abuie, 
neeessary eipenle of evidence, and profee- 

il BsaiitanrE, provided by the public, for 
those who are nut tiicmaclves in a condition 

4. For the verify of whalever statement is 
made on a judicial occBsion, or actually or 
eventually for a judicial purpose, elTitctuBl 
proviaioa will be made, — and that the suae 
in alt cases, — by appropriute punishment, and 
without the intervention of any useless cere- 



CHAPTER 1. 



I 



When the whole body of the Lav has for 
ilaohjectthegrealeathiippineiaoftlie greatest 
number, the whole of the adjective branch 
taken together may be sail! to have two spe- 
cific ends : the one potifive, maximizing the 
execution and eflict given to (he Buhalantive 
branch ; the other nejiafice, minimiiing the 
evil, the honlship. in varioua shipes neressory 
to the acconiptishioent of the main spedlied 
end. 

Between these two pursuits the conflict is 
all pervading and perpetual. Whataoerer ar 
rangement is taken for the attainment of thi 
one end, it can acarccly avoid being in ( 
greater or leaa degree obstructive to the at- 
toinineiit of the other end. 

IF, whether it be with s view to compen- 
sation merely, or to compensation and punish- 
ment together, measures of adequate strength 
for securing eventual forlhconiinffness on ' 
pnrt of the defendant—person niid proni 
included — be not lakcii, injured indjvidu 
who are, or would, or should have been, 
prosecutors, or say pursuers, remain without 
rcdrcii — without indemiiity for the past, or 
security for the future ; if meaanres of more 
than adequate strength are taken, evil-doing 
defenltaiitt not only may be made to sulTcr 
more (ban is necessary ; but, what is worse, 
llBidfhip (to an indefinite amount) may be 
mode to nil on the heads of men who have 




this way the indicia! establishment 
well and fidtbflilly soever the duties 
nny be performed) may be made the 
menl of oppression, and even of depre- 
dation. No intellectual aptitude — no active 
aptitude — no appropriate knowledge or judg- 
ment on the part of the j udge — can render 
him completely secure a^inst so deplorable 
■ result. No otherwise than through the 



medium of such information as cot 

way, or is obtijnable by him. can hi 

or forbear to act. If that information isfiilM^I 

and by means of itsfaUity deceptive, a wroo^ 

judgment is on his part unavoidable. 

On this occasion, as on every other, thm 
grand security of securities is puhlidl^ .- — 
exposure — the eompletest exposure of tbc 
whole system of procedure — whatever is dotie 
by anybody, being done before the eyes of 
the universal public. By this means, appro- 
priate moral aptitude may be maximized 

appropriate inlellectnol aptitude may be nuud- 
miied — appropriate active aptitude may be 
maximized. The greater the tutelary influ. 
once exercised over the judge by the public 
eye, the more intense will be the attention 
on each occasion bestowed by him, in tbc 
endeavour to obtiiin adequate knowledge, and 
give muturityond correctness to his judgment, 
as well as quickness to the eierdse given OB 
this occasion to bis active faculties. 

Still, however, against deception by bXtm 
assertions and false evidence in other shapes, 
the soundest judgment can never he secure. 
Wliat remains, then, is, to provide what 
seeurit)^ can, without preponderate hirdsliip 
be provided against blsity uttered by an indi- 
vidual coming in the character of a pursuer, 
with the view to subject to a hardship, « 
defendant on whose part uo wrong has had 
place. 

Of tbc necessity of making arrangement* 
of this sort — of the difficulty that attochra 
upon the endeavour— no adcquale conception 
can ever have been formed by those whoso 
thoughts have been confined within the 
hounds of the Geld, occupied by the arrange- , 
ments taken with this view in any body of 
law that has ever been in fone. In every . 
such body of law, the expense and veiation, i 
utiacbed without distinction to the operation 
of legal pursuit in every case, tend wilii a 
force proportioned to the aggregate force of 
the complicated mass of hardship, to the 
prevention of ungrounded and ill-grounded 

Such is its tendency, and such to a prodi- 
gious extent is its effect, inde[>endently of all 
intention and desire on the port of those by 
whom the system was framed, or those by 
whom application is made of the powers eo- 
tablished by it. To the production of this 
thus far salutary result, not only is no such 
endeavour or dcHce necessary, but in spite of 
their most strenHuus endeavours to the con. 
trarv, it could not be prevented Irom taking 
place. 

At the same time, while without, and (to 

even universolly-itidefinitB extent) Bguinst 

y such intention, (bis mass of hardship is 

in this shaps productive of good elTeets ; in 

another shape it is to an unmeaaurable extent 

productive of evil effects. It it an instrti- 
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menl put into the btaidt of tbe oppressor 
of eirery opprcBsor who is rich and wicked 
enough (<> puri^hase the uw of it, at the 
bandi of thoaft who, Recording to the inten- 
tion of those by whom it WM made, rontinue 
to reap tbe profit — an instrument, by which. 
under the yoke of one-tenth of the populn- 
tian, nine-lentbg are kept in an oppressed 
state, and but for the nlutnry, though scarei 
perceptible influence of tbe public-opinioi 
tribunal, would be kept in a state of the 
most abject ulavery. 

That, on the part of ruler;, the 
everywhere the retult — not of oversight, 
or defideniry in intelleelual aptitude, but of 
purpoied intention and endeavour^a matter 
of demonstration. For everywhere not only 
are the obstaelM in queiition left in full fnree, 
witliout any endeavoi 



then 






and to a vast ai 



IT force — made, too, by initru- 
tnents of their own manufacture — made by 
them, with the ntanifcatly-resulting effect, 
and theneo with this unquestionable purpose, 
tiamelf — the creation of law-taies and law- 
feei: law-tares imposed by tbe rulers for tbe 
)ncren<ic uf their own exce»»ivB opulence; 
law-fees, which in their legislative capacity 
they suffer their colleagues and instruments 
to exact for the increase of their own exorbi- 
tant wealth, thus amassed by the application 
of oppression to the purpose of depre<la(ion. 

Tbut, then, the endeavours of the pbiUn. 
thro[ust in tbe law may be expressed by this 
one problem : how to unite the maximization 
of redress for the injured in the charactpr of 
pursuern, with the minimization of hardship 
on the inuQCent in the character of defcnd- 



These being tbe ends, tbe 
vtated as follou 






under the n 



of security for eventual justiciability, 
plaintiff's side, a condition imposed, lo ine 
obtainment of the judicial services for tbe 
alleged purpose of seeking redress for in- 
jury. 

3. In aae of an imjust demand, for the 
prevention of needless and unprofitable vex- 
ation and expense [such as might otherwise 
be imposed on individuals in the situation of 
defendants, by individuals placing themselves 
in thedtuition of plaintifTs,) a provision made, 
not only of eientuat compentnlion but also 
of punishment, to be inflicted on those alone 
in whose Instance the existence of blame, in 
one of two shapes, has been established. 

These two shapes are — I. Evil conscious- 
ness : S. Temerity or rashness. 

B3 pvil consciousness, understand, on the 
part of him by whom a suit is commenced or 
nrried on, a consduusness of the injustice of 
h — tftbc non-exiitence of all wleqiiate groun d 
fcrh. 



By temerity or rashnesa, understand the 
absence of that due attention, by which, if 
bestowed upon tbe subject, be by whom an 
unjust suit is commenced would have been 
rendered conscJous of the injustice of it. 

By way of punishment, suppose law-taxes 
enforced against such suitors as bave been 
found to blame. Tax for vexatious pursuit : 
tax for vexaliOHs defence. 

In certain cases, assistance should be ren- 
dered at tbe expense of the public, or of 
spontaneously- contributing individuafsi as- 
sistance afforded to persons to whom (whether 
on the pursuer's or ou the defendant's side) 
the inability to defray the expense of pursu- 
ing tbe necessary means of obtaining justice 
would otherwise render them destitute of the 

The sources of such expense are — 
Procurement of evidence, in Ihe ™ae where 
expense is necessarily attached to the elici- 
tation of it- namely, — I. In the case of oral 
evidence, the expense of conveyance to and 
from the abode of the proposed witness to 
and from the seat of judicature ; 2. The ex- 
pense of demurrage at the seat of judicature; 
3. Loss of time, which, to those to whom 
time is an indispensable source of subsistence, 
is lantamout to expense; 4. In the caw of 
written evidence, the expense of making the 
necessary transcripts. There is also the cor- 
respondent expense in the case of appeal. 



Tbe s( 



■sofre 







1. Voluntary and gratnitoua contributions 
1 the part of judicial assessors and others, 

e tbe case has happened 

2. Under the eye of the judge, purchase 
of assistance for this purpose, by engagement 
to repay in case of success, together with a 
premiuin adequate to the risk. 

3. A fund to be provided for this purpose 
■t tbe expense uf the public. 

As to blame, independently of any which 
y have had place at the origin of the suit: 
tbe part of tbe pursuer, in tbe case of a 
pursuit accompanied witb the consciousness 
" groundlessness I on tbe part of the de- 
fendant, a defence under tbe tike conscious- 
groundlessness, — blame may have 
place on either siitej and this as well on the 
if him who knows himself to be in the 
J, as on the part of him wbo, being in 
the wrong, knows not that he in so. Such will 
case in so far as, on either side of the 
, aiTBDgementi are taken, having for 
their effect (wjjether they have 01 have not 
had for their object) the production of neeil- 
vexation or expense on tbe fart of the 
<^pr»ite side. 

As to the proriuon of fine or other ponitb- 

cnt for vexatious pursuit or defence, if 

security tn that shape were not providt^ 

obtetvc tbe eriU (hat would eotue. 
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For the purpose of minimizing vexation and 
expense, or rather for the purpose of avoiding 
to create it, one fundamental general rule is, 
exceptions excepted — obligation of personal 
appearance at the judgment-seat, on the part 
of all parties as well as witnesses. 

Of this arrangement, the necessity to jus- 
tice, that is to say, to all the necessary ends 
of justice, will be shown further on. For the 
purpose of the argument, let it here be pre- 
viously assumed. 

Now, then, observe the consequence. 

Every person being compellable to appear 
at any time, and thus at all times, at the in- 
stance of any person or any number of per- 
sons appearing in the character of plaintiffs — 
and no person prevented from appearing in 
that character, or punishable for the vexation 
produced as above — the whole life of any 
person, or of persons in an indefinite number, 
might be completely occupied by calls to this 
effect : a tyranny exerciscable over all would 
thus be put into the hands of all — a tyranny, 
and of such sort as would have, amongst other 
effects, that of a licence to commit murder, 
by cutting off from men, in any number, the 
means of earning their subsistence. 

Of the demand by which commencement 
is given to a suit, what in every case is the 
object? Answer: In every case, to give 
execution and effect to the corresponding 
portion of the law. ' 

Good. But as many as are the different 
remedies, and so many as are the different 
forms and proportions in which they are ca- 
pable of being applied, and, to suit the indi- 
vidual wrong or individual right in question, 
require to be applied — how can the same 
course of procedure, or even any small num- 
ber of different courses of procedure, be in 
itself applicable, or be capable of being made 
applicable to each ? 

Answer : In this way. What they have in 
common is this : — For the judge to be able 
to give execution and effect to the appropriate 
portion of law involved, whatever it may turn 
out to be, what is necessary is, — that the 
means of execution be in his power — at his 
disposal — in his possession, or at his com- 
mand. These are the person, reputation, 
property, and in certain respects, condition in 
life, of the parties, and in particular of the de- 
fendant, together with any such miscellaneous 
valuable right as it may happen to the party 
to be in possession of. 

But omitting, for shortness, reputation 
and condition in life, for placing the person 
and property at the judge^s disposal, the 
means requisite are exactly the same, what- 
soever may be the disposition which, by his 
ultimate terminative decree, he may deem it 
advisable to make of them. In regard to the 
person, to keep it in confinement for a single 
day, or for the whole of life — or, supposing 



the law to permit it, to substitute death to 
life. Thus it is, that in the case of the most 
trifling pecuniary demand, and in the case 
where the whole property of the defendant — 
his personal liberty, during the whole of his 
life, or even his life itself, — is at stake, the 
means, if not of actual execution, of being* 
in a condition to order and effect actual 
execution, will be in everv case the same. 

In regard to these same means of execution* 
one considerable difference, alas I will be found 
to have place between the means of execu- 
tion applying to the case where the remedy 
required is of the most burthensome kind to 
the proposed defendant, and that in which it 
b of the least burthensome kind. The more 
urgent the need which the party on the pur- 
suer s side may have of the remedy sought by 
him at the charge of the defendant's side, the 
greater the need there is of the judge's put- 
ting himself in the possession of the physical 
faculty of applying the appropriate remedy, 
how burthensome soever to the defendant. But 
in many cases, the determining to wait till 
full proof can have been made of the justice 
of the demand, would be in effect to render 
the fulfilment of the duty of giving execution 
and effect to the appropriate portion of sub- 
stantive law impossible : for, in the meantioie, 
and while the proof was in collection, person 
and property would be out of the reach of the 
judge. Thus, in cases of a certain degree of 
importance, the need of a sort of provisional 
means of execution, of which in these cases 
the eventual good has a preponderance over 
the actual evU. 

In regard to the means of probation, the 
coincidence is still more entire. Be the de- 
mand what it may — be the appropriate means 
of execution and effect what they may, the 
evidence adapted to the purpose of obtaining 
credence for the alleged matter of fact in 
question will be the same : the means requi- 
site to be taken for coming at the source of 
the evidence, and eliciting it from its sources 
in the best shape, will always be the same. 

True it is, that in this case, as in that of 
giving execution to the kw, the proper an- 
swer to the question, whether to obtain the 
alleged evidence, or to leave it unobtained, 
will depend upon the ratio of the lot of evil 
to the lot of good — the evil in the shape of 
delay, vexation, and expense, from the elici- 
tation of the evidence, — and the good from 
its condudveness to right decision, in other 
words, the security it affords against deceit 
and mendacity, by either of which execution 
and effect would be prevented from being 
given to the law. 

On this occasion, if of half-a-dozen differ- 
ent sorts of judicatories under the same go- 
vernment, — each of them, for the ascertain- 
ing of the truth in relation to one and the 
some alleged matter of fact, pursues a differ- 
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in relation to CTidence, — 
rang they inriy W, all of Ihein, and » 
igbt, couneamore thuione tbere 



tbt 
be. 

Meatii of conaninicatloit, of persons need- 
ful witb persons needful, and of persDni needful 
with things needtul: — be the demand wbi 
way, be the psrticuUr mode of execution w 
it may, be the &cis of the cue what they 
mav, be the appropriate Eources of evidence, 
an^ the mode of eliciting it, what they may, 
— the means best adapted to the purposei ol 
eflectitig Ihe comniuni cation necessary be- 
tween the persons and things in question 
cannot in any case be different. As to the 
question, ■» will it, in the present case, for the 
purpose of obtaining the evidence, be worth 
-while to employ the meani of communiestion 
necessary for that purpose? In tbisease " 
in the former, the balance mayin some ci 
require to be taken in hand, and the good 
peeted froni employing the necessary 



d again 



n the employing them. 



CHAPTER n. 



t the evU 



By tbe apt ends of judicature, undentand 
ihe ends of justice, aK per Chapter 1. ; by the 
unapt, all other ends. 

The powers of judicature are the powers 
riercised by judges as such — exercised by 
judges (as ta a greater or less proportion) 
in pursuance of their own will, but every- 
where and at all times under the controul 
of a superior suthorily : in pure monarchies, 
that of tbe monarch — in tbe English mo- 
nnrchy, that of the monarch with the aris. 
toeracy under bim, constituting together the 
purliameut. 

All power baa hod everywhere, and at all 
times, for tbe end of its eicrose. the good, 
real or supposed, of those by whom it has 
been exercised. 

In the formation of the English system of 
judicature, tbe judicial has ever been the 
active, the ordinarily-operative power; that 
of the monarch, with the re«t of the parlia' 
nient, tbe controuilng only; the authority 
aliva)-s capable of exercising that power, and 
now and then, but very rarely, actually exer- 
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Of this system, tbe pretended ends would 
CI course always be (or at least have been, 
and on inquiry would be now) the ends of 
justice, — Ihe ends of justiee as above enu- 
merated^ Ibc real end, and if not the eute 
end, at any rat« tbe main and ultimate end. 
(lie good of the judges — of those members 
uf the judicial establishment whobave borne 



their respective parts in the framing of itj — 
the obtaining and securing for their ate the 
greatest possible portion of the objects of 
general desire, and in those large masses 
which none but those amongst whom the 
powers of governmeut are shared can ponsi- 
bly possess. These may be styled tbe sweets 
of government: power, w^th, bctitious 
dignity; ease, at the expenso of offipial 
duty, and vengeance at the expense of jus. 



Hence then anotber, but ni 
account of tbe ends of judicature, is this ; 
maximiiatiun of depredation and oppression. 
Of depredation, wealth is tbe fruit : of power, 
oppression and vengeance. 

The only end of the English system that is 
ever brought to view, is — the keeping up the 
customs commenced in the darkest ages. 
■y political a 



Judicature is a brand) of government ; the 
judicial system of tbe aggregate official esta- 
blishment. 

In every political state, the actual ends of 
goveminent have been the maximization of 
the hap[Hnesi ofthe aggregate of tbe persona 
bearing respectively a part in tbe eiercise of 
the powers of government. 

Proportioned to tbe share possessed by tbe 
judges (and their associates in the profes- 
sion out of which they spring) in the powers 
of government, has been, in every political 
state, the degree in which their interests have 
been promoted, in and by the arrangements 
of taw, at tbe expense of all rival interests. 
In pure and absolute monarchies, tbe men 
of law, of whom the judges formed a part, 
having neither power not influence but what 
they derived from the monarch, have found 
themselves under the neceuity of talcing for 
the main object of their labours, the sinister 
interest of the monarch: and it is but by 
stealth, and in virtue of, and in proportion 
to, hii ignorance or carelessness, ihul Ibey 
have been able to introduce any arrangements 
bvourable to their own sinister interest, at 
the expense of his. 

Very different bu their situation in this 
respect always been, in England. The grand 
instrument of despotism, a standing nrmy, 
not having sprung up in England till a sys- 
tem of government, suited to the purpose 
of the judges and other hiwycrs had been 
formed by lawyers, the monarch, in tbe niea- 
laken for the advancement of bis own 
er intereats, felt himself under the ne- 
cessity of letting in their sinister interest for 
isidcrable share of the benefit. Other 
I, still more obsequious, could be have 
found Ihem, would of course have been em- 
ployed by him in preference; but no such 
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hmiili did the'mture of Ihe cast! afford. Id 
the field of l«w. roveredas it was by s jungle 
of their own pluiliiig, "Une ■"■' thennelves 
cDuia find tnewii w move. Awed by parlk- 
inentB. whitli thouRb la «<*( s» unfrequently. 
and for u short ■ time as the craving rapacity 
of the moniich could eontrive. were conlinu- 
ally in posse, it was onlv hy an obscure and 
tedious road that the judi,'es couM make 
their way in the prosecution of their designi: 
while, by fresh power and fre^h sources of 
profit, aa occaaiou offered, thrown into his 
bands, these ever-dependenl creatures of his 
were ministering to his tapacity, he through 
ignorance or iodalenee connived all the while 
nl iheiri. While by fines and confiscalions 
they were filling his coffers, by fees or addi- 
tion to salary he connived at tbe rapacity 
practised by them fiit their own henefiL 

1'his object, however, they found it beyond 
tJieir power to accomplish, without a variety 
of false pretences. Lies accordingly were tbe 
instruments, by which on every occasion (be 
dirty part of their work was done: and in 
snch numbers, and of so gross a texture, were 
lies of rapacity uttered by them, that in the 
career of rapine and mendncity, all the most 
proQigate of their brethren of the trade in 
ctber countries were left far behind. 

Ill the accomplishment of their object, thus 
were they obliged to proceed in a retail way, 
and by short steps; taking money no other- 
wise than by the offer made of their services 
(a the parties. — in tbe shape of fees; and these 
fees, considering the poverty of the greatest 
part of tbe contributors, separately taken, 
unavoidably smal! ones. At one time indeed 
Ihey had formed higher projecta: instead of 
picking it up by driblets in the shape of fees, 
th'^y had begun to work for themselves as 
they had been used to do fur tbe monarch, 
and confiscated whole estates at once lo their 
own use, as they bad been in the habit oS 
doing to hii. This being in a reign of re- 
markable weakness (that of Henry the Sixth,) 
it ivis by this weakness that they were pro- 
bably emboldened lo make so daring an ex- 
periment. The experiment was accordingly 
niiide. But though made with impunity, it 
ivns not nude with success. A parliament 
there was, which, however impotent and dis- 
inclined with relation t« any considerable 
good, was still willing and able to save its 
members and others from having (beir estates 
Bivallowed up in the gulph which had been 
thus dug for them. 

ContiBsted with the beheadings and em- 
bowelUngt, whicb in tbe bands of these same 
functionaries had been ordered for crimes of 
■0 much lighter a die, it is curious enough to 
obiervethe gentleness of the means employed 
by the parliament in its opposition to this 
project: a simple prohibition, and that dotbed 
in the softest language. 
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In this way it was, that in England the 
ocfun'ends of judicature became, aatbey >rc 

and as they continue to be, so widely different 
from the proper ends ofjudicature. 

In regard lo the number of suits, what the 
proper ends require is, that the number at 
sincere suits, and applications that are not 
rash, he maximized ; that of insincere suita 
and applieattons minimized. 

That the number of those that, not bein^ 
rash, are sincere, beniaximiied — Why? Be- 
cause on the part of every person, who in hia 
own opinion, and that of his circle, has ■. 
right lo a judicial service from a judge, and 
hy the state ofthe laws finds himself precluded 
from the obtuning the effectof it, afeelingof 
oppresBedness.~an opinion of injustice on tlw 
part of the system ofjudicature — has place. 

The number of those that are insincere, 
minimized— Why? Because if, in the o[nnioa 
even of him who would institute them, thej 
arc unjust, and by reason of the vexation pro- 
duced by them on the part of the defendant, 
oppressive,. — so everybody else may safeljr 
stand assured they are. 

In regard to rash suits that are not insin- 
cere: as to the number of these also, what 
the ends of justice require ii, that they be 
lessened. Why? Uecauae hy those also vexa- 
tion is produced. But for the lessening the 
number of these, arrangements of a nature so 
severe as those whicb may and should be 
employed for the lessening the number of tbe 
insincere, should not be employed: lest along 
with those which ue sincere yet raih, those 
whicb are sincere and not rash be repressed, 
and thus the opinion of iiuustice and inse- 
curity in a correspondent degree diffused. 
What ill this case the ends of justice require 
is, that maiimiiBlion be given to (he number 
of those rash suits, in which the burthen of 
vexation is definidrely (by means of com- 
pensation) taken off the shoulders of the 
party In the first instance vexed, and set down 
upon those of the vexer — the author of the 
vexation: for, in proportion as these conjoined 
effects are produced, the quantify of vexation 
is reduced on the part of the injured class, 
and with it tbe extent of the apprehension of 
the like injustice. 

Now as to what, in relation to this subject, 
is required bt tbenclno/ ends of judicature — 
required with more or less energy and effect, 
in every as yet known system of judicature, 
but with most of all by tbe English. 

In regard to the number of suits, that the 
number oflnwycr-profit-yi elding suits, sincere 
and in^ncere, be maximized: of that of pro- 
fitless suits, mini mi led. 

That the number of lawyers'- profit- yielding 
suits be maximized — Why? Because. — but 
as to the cause, the case speaks for itsclt^ 
lawyers' labours and lawyers' profits propor* 
tionable. 
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Thai tbe number of profiti™ Builg be 
niiiiimi«ed— Wby 7 Bi'Ctuse. ibr erery such 
Euit, there would be lawyera' Ubour (of >uch 
H were emplored,) and no lawyers' ptafit to 

Tbc lawyers (wboae only prolit, if any, 
catne from the pnrtrvs, and could not be 
eompElIed to lerve tbe pnrlica) would of 
course, if (he inducement were laken away, 
leave tbeir boobs, and escape from tbe ser- 
vice. Of judges, if paid by the public (and on 
condition of not receiving anything from tbe 
partiei,) tbeir interest and incUnacion would 
of course prompt them lo witb, that of suita 
tbusbarreii tbe number should be minimized; 
but Ibey could not, as the hireling lawyers 
could, so &r B9 regarded suits in which, if 
instituted, they would have been concerned, 
(educe it lo nothing. 

tiy law-taxes. profillcSB suits are reduced. 
but lawyers '-profit-yielding suits, in a certain 
proportion, reduced with tbem. By law-fees. 
piotitless suits are reduFed, though lawyer- 
profit-yielding Buita are also reduced : yet in 
■0 far as limits are set to rapacity by prudence, 
the balance on the profit side is increased. 

In England, not to speak of olber countries, 
not only at no lime hai the system of proce- 
dure acted upon been in bet directed lo the 
ends of justice, but at no time, by any person 
concerned in the carrying it on, has any such 
profession as that of its being directed lo the 
ends of justice been ever made. 

With what bee, indeed, could they have 
been, liy any English lawyer, laid down as the 
eldusiiely proper ones, or so much ■» simply 
the proper ones, seeing that the ends uni- 
formlypursued by English judges (who, with 
here and there the eieeption of a scrap or 
two of legisiaCivc-made Uw, have been at the 
Bame time their own legislators) are in a state 
of perpetual opposition to the ends of justice ? 

Hence it is, that from beginning to end, an 
English book of procedure (bauh of praclict 
is the name of such a book among English 
lawyers) presents no other object than a sys- 
tem of absurdity directed to no imaginable 
good end. 

An all- comprehensive code of substantive 
Uw. having for its end in view (in so far as 
the ruling one, and the sub-ruling few, can 
be brought to admit of il) tbe grcaleat hap- 
piness of the greatest number, each part of 
It present, to the minds of all persons on whose 
conformity to its enactments its attainment of 
luch its end depends: ^ an all-comprehensive 
code of adjective law. otherwise called a code 
of judicial procedure, having, for its end in 
viewthcgiving.tolliGUlmost possibi e amou n t, 
execution and effect to the enactments of the 
Bubstan live code : — such is tbe description of 
tbe instruments which the people (in so far as 
apprised of their most important interests^ 
look for, at the bands of the govenuucnt : — 




such are tbe securities wbicl} in a government, 
in the breuts of the mernb^rs of which any 
regard for the greatest happiness ofthe greatest 
number bad place, would lose uu time in 
bringing into eiistencc. 

Such are the indispensable instmmenls of 
felicity and security, which the implacable 
enemies ofboth — tbe lawyer tribe, underallits 
diversifications — will leave no stone unturned 
to prevent from coming into existence: the 
actually exitling, indiscriminate defenders of 
right and wrong in one house — Che qunndum 
indiscriminate defenders of right and wrong, 
now exalted into exclusive defenders of wrong 
in another house. 

It is a msiini with a Certain clan of re- 
formlsls. not to give existence or support to 
any plan of reform, without the consent and 
gTuidance of those to whose particular and 
sinister interest it is in tbe strongest degree 
adverse ; not to do away or to diminish any 
evil, hut by tbe consent, and under the gui- 
dance of those by whom, for their own ad- 
vantage, it has been created and preserved. 

From thi5niaxim,ifconsiBtently acted upon, 
sonic practical results, not unworthy of obser- 
vation, would follow: — 

For settling tbe terms of a code having for 
its object the prevention of smuggling in -M 
its branches, — sole proper referees, ■ com- 
mittee, or bench of tnelve smugglers. 

For a nocturnal-bousebreabing-preventivc 
code, — a committee of twelve nocturnal 
housebreakers. 

For a high way- robbery- preventive code — 
a committee of highway robbers. 

For a pock el- picking, preventive code, (in 
the physical sense of the word pocket-piek- 
ingi) — ■ committee of unlicensed pickpoc- 
kets. 

For a swindling- preventive-code, or say 
an obtainment-on-Bilse-pretenceB-prcvcntivc 
code, — a committee of swindlers called twin- 
dlers, or of swindlers called Masters in Chan- 
cery, including the Master of the Rolls : or 
a comraillee, bench, board, or jury — no mat. 
ter whicb the appellation, so tbe apostolic 
number, twelve, be retained, composed de 
mtdielate : half of swindlers unlicensed, and 
unentrusted with the power of extortion ^ — 
the other half licensed, and invested with 
the power of ertortion, the /us erWrynenrfi, 
the jut noemrfi. in its most ineaistiWe aiid 
profitable shape. 

For a female- chastity- securing code, — a 
committee of twelve ladies-procuresses. 

No housebreaker has an interest in pre- 
venting the abolition of housebreaking, no 
highwayman in preventing tbe abolition of 
highway robbery, no pickpocket m preventing 
the abolition of pocket-picking, no sinecurift 
or Master in Chancery, or other swindler, in 
preventing the abolition of the practice rf 
obtaining money by falio pretences, no lady- 
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CD [ion, or (lie purpose of prooC — the catalogue 
of thece will require to be ■ perfect one. 

In > word, on looLJng over the titles of 
Uie K*eral cbtpten of this work, it will be 
leen, tbat the pointi ibercin respectively 
brouglt to Tiew, require all of them to be 
settled for erery extensive subsUntive code 
tbat can be imagined. 

But different judicia,l services — judicial 
service in different shapes — require so many 
liilTerent operations to be performed, for tbe 
applicatiou of the general apparatus of powers 
to their several parlicuUr purpows. Different 
modes of punishment require so many dif- 
ferent operations, or sets of operations, to be 
performed in tbe application of tbe general 
powers over person, property, reputation, and 
condition in life — (o he applied to the purpose 
of iiiBicting the particular species of eulTer- 
ing allotted to each species of offence. These, 
then, must all be «(Bea, etc the Procedure 
Code can be complete. 

In the present outline, thai which can be 
done, and accordingl)' is done, is the brin^g 
to view tbe course which it is supposed is 
the best that can be pursued, far tbe purpose 
of giving execution and effect to the whole 
system of substantive law — execution and 
effect down to that stage in which the execu- 
tion in each instance (in the instance ofcacb 
service, and in the instance of each punish- 
ment) is actually to be done; the Ifiior of 
the definitive decree must be aceommodaled 
and adapted to tbe particular service — to 
the particular puniabuient. 

On this occasion will be seen one broad 
feature, Ly which the here proposed code will 
be seen to stand distinguished from all codes 
that ever were ealablislied. If the one course 
berecbalbedoutbe the straight one, all those 
others will be recognised to be composed of 
aberrations, exhibiting variety of absurdity, 
and to the unhappy people productive of va- 
riety of wretchedness. 

Another corollary, of which a general in- 
timation may here be given, is the compara- 
tive smalliieSB of the diversity between the 
course of procedure required for the giving 
execution and effect to llie non-penal branch 
of Bubttsniive law. and the course requisite 
in the case of the penal branch. For giving 
appropriate eiecutioti and effect to tbe non- 
penal branch, appropriate proof must be ob- 
tuned and employed, and appropriate means 
of execution provided and applied ; and with 
little if any difference, these will serve as well 
for penal as for non-penal cases. 

In the penal cases of tbe greatest severity, 
reluctance as to compliance on tbe part of the 
defendant will be greater tban in any non- 
penal case; and for surmounting reluctance, 
•dequate provision, so lar as the nature of the 
case admits, must in every case lie made. The 
reluctance will be as the ■ffliclion. £ul in 




cases decidedly non-penal, the affiictioii may, 
with little exception, be as great ai any which, 
in tbe br greater number of penal cases, id 
will be found necessary to produce. Be ■ 
man's property ever so vast, it is frequently, 
for a purely non-penal purpose ~~ satitbctioii 
to creditors — necessary to divest bim of it: 
and many a men, rather than undergo tliit 
affliction, bail doomed himself to. and actually 
suffered, imprisonment for life — for life, and 
tbat a very long one. 

As to the aberrations ^ those aberrationi 
by which the course of procedure has been 
rendered a course of sucb afflictive intricacy — 
they will be found all springiag from ona 
source. — the opposition of the actual ends of 
judicature to the ends of justice — the oppo- 
sition between tbe interests of those by whose 
will tbat course has been reguUtcd. and tba 
interest of the people whose destiny has been 
disposed of by it. 

By this one circumstance, every anomaly 
will be seen to be accounled for — every 
object rendered plain and clear : vrithout it, 
every object will be obscure — the whole ■]•- 
tem will continue to present to view the aun* 
chaos as at present. 

Doilbth;Bs, without a continual eye to tb« 
maiB of substantive law in all its braachei, 
no sucb outline of the course of procedure »a J 
the present could have been delineated: but j 
in regard to the objects which it ws 
sary should be kept in view by tbe w 
was not necessary tbat they should be pl»- i 
sented to tbe view of tbe reader. ( 

In a case of civil procedure, tbe previoiM J 
existence of any offence is not supposed: \ 
what is supposed is the existence of ■ tight j 
on the part of some individual to apply U ~ 
court of justice, requesting the court to e« 
fer on liini another correspondent right; ll 
by conferring on the individual so applyii 
the right so applied for, it can do no ow 
wise than create, on the part of some other 
individual, a correspondent obligation or mai* 
of obligations : if the individual on whom tba 
obligation in question is thus sought ti 
imposed, submits voluntarily to have it im- ] 
posed on him, there is no lawsuit in 
so, likewise, if without inquiring to know ] 
whether he is willing to receive it, the judg* 
imposes it upon hiin of course- 
But if the cose be such that tbe judge, be- 
fore he proceeds to impose the obligation so I 
required to be imposed, causes application to 
be made to the party in question, to knoir 
whether be be content to have it imposed 
upon him, and upon such application so n: 
to bim, he refuses to submit to have it 
poied on him, unless upon further order ti 
pronounced by the judge (upon bearing the j 
reasons for and against the imposition of the ' 
obligation thus contended against) — 
ate, a cause, »uit, or Utigation takes place, J 
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uid such cause, >uil, ot li)if,'iilioii, is termed 
a dvil one. In thia case. »t in tfae rai>e of a 
penal one. an offence is &till mppotei as liable 
to be cominiltcd : nor without the Itlva of 
delitiquenry can thit case any more than the 
other be undertlood ; fiJr in thia case ■ judg- 
ment, with an order thereupon grounded, ii 
Bujipoaed, in the eventof the plaintiff 'i gaining 
his cause, to be inued by the judge. But to 
the idea of a judicial order, the idea of an act 
of delinquency i* necessarily anncieili for the 
order has no force, if any act performed in 
breacb of luch order be nut considered and 
treated as an olfence. 

Both an act hy which a penat suit is com- 
menced, and ail nit hy which a civil suit is 
commenced, suppose an act of delinquency or 
offence: the difference is, that the acts by 
which a penal suit is commenced, suppose an 
offence committed alrendy ; wherens an act 
by which a ciril suit is commenced, docs not 
suppose any offence committed already — does 
not suppose any offence us being about to he 
coinmitled for certain : it auppoBea only that 
an offence will eventually be cooimitteil, if, 
upon the judge's having created, as above, the 
obligation corresponding to the right required 
U> be eonferred, any act in breach of such obli- 
gation should come to be committed. 

We proceed to the consideration of the se- 
veral ends ot procedure considered in respect 
of the penal branch of it. The nltimate ends 
of pennl procedure are two. Of these, the 
main and positive end is the infliction of the 
punishment in question, including the admi- 
nistering of the several species of salisfaction 
attached tothe lot of punishment in question, 
in the cases where mixed species of salisfscl ion 
respectively have plsce. The negative ulti- 
mate end is (be non-iaSiction of tbe lot of 
punishment in question in each case, as the 
individual in question, in the event of his not 
having eommitled or been a partalier in the 
alleged individual oSence, is entitled to have 
this protection of the innocent. 

Collateral or incidental ends of penal pro- 
cedure : the avoidance, as tarns is possible, of 
the several inconveniences which, in a greater 
or less degree, are inseparable Irom the course 
of action by which a penal suit, action, or pro- 
aeeution, as it is called, is carried on. These 
inconvenienees, considered in respect of their 
origin, may be termed by one general or com- 
mon appellation, juridical or legal vexation. 

Of juridical vexations, the principal modifi- 
cations may be enumerated as follows : — 

III, Consumption of time, understood in n 
way supposed to be unpleasant 

'Jd, Confinement in respect of place; obli- 
gation of being in some place in whii*b it is 
unpleasant or girejudicial to a man to be ; ob- 
ligation of not being in aome place in which 
it would be pleasant or advantBgeous to a 
man to he. 
Vol.. 11. 



3J, Pecuniary expense, loss, or charge- 
M, Anxiety of miud, a pain grounded on 
the apprehension nf being subjected to one or 
more of the modiGcations of jii convenience 
above mentianed. Of these several luidifica- 
tions of forensic vexution, the pecuniary ex- 
pense is the most prominent i Hud this partly 
because the existence of it, in a degree worth 
regarding, is capable of being more precisely 
ascertained than in any of these other caseij 
partly because the amount of it Is capable of 
being more exactly measured. 

These inconveniences, or some of tliem, 
have a mutual tendency to increase and ge- 
nerate Bach other ; confinement in respect of 
place will oRentimes be pruduvtive of pecu- 
niary expense ; pecuniary ex|iense, or the ap- 
prehension of it, will be productive of con- 
finement in respect of place, viz. in ns far as, 
for the purpose of saving the expense, a man 
cither slays at borne, instead of going a jour- 
ney, or goes a journey, instead of staying at 
home 03 he would have done otherwise. 

The avoidance of delay is termed an end 
of the second order i because delay itself^ 
though indisputably an inconvenience, is not 
in its effects distinguishable ttom the iucon- 
veniences of the first order — the incon- 
veniences to which the several ends of the 
first order respeetivelj bear reference i foi 
into one or other of these same inconveniences 
it may in every case be resoived. 

In speaking of delay, it must all along be 
understood, that to the busineas of the branch 
of procedure in question, as to every other 
business, Bfertaiu portion of timeisaltogether 
necessary -. by delay, ihercfore, neither more 
nor less is understood than the consumption 
of any portion of time over and above the 
portion of timeabsolutely necessary the por- 
tion of time that would be sufficient for the 
accomplishment of the several ends of proce- 
dure in their respective greatest degrees of 
perfection, whatever it may be. 

So liu as the delay continues, so far tlje 
msin poutive ultimate ends of procedure re- 
main unaccomplished. 

From delay, again, in certain cases, mav 
arise a result contrary to the negative ultimato 
end of procedure ; in other words, from delay 
may aiise tbc conviction, end thence tbs 
punishment, of the non-guilty; as for exam- 
ple, by thedepcrltioo oferideuce necessary to 
the proof of imiocence. 

From delay may arise forensic vexation in 
any of its already enumerated shapes. 

The avoidance of precipitation may be 
ranked as an cndof the second order, fiir thn 
tame reasons that apply l^ the case of delay. 
But the muss of ineonvciiirnce of which it i* 
liable to be produclive. is upon the whole 
even l«u considerable, or at least less diver- 
sified. In the case of delay there U ■ cer- 
tain inconvenience i for s» long at it hMt, 



PRINCIPLES OF JUDICIAL PROCEDURE. 



1 the c 



t4Nti«a dceU ofjuiti. 
PNdpitatkin. tttttt i* no 

1 «fe»t. Jn Ihr Gnl imtuiM', ii contingenl. 

I neuKVB'Viwnfoappertainingtoprecipitd- 
■)•> w DU utlwr Htw the diHnnnipluhinpnl 
It ftiHtnliuii of (MM or othrr of the two ulli- 
wMf rndt uf |ircH«<lura ; in otber wurda, they 
ttM •ntrr«ly roniUt of anything else but 
tllhrT th« nun-conTlction of lome one who is 
(uDly. or the cotivicdon of. and consequent 
MiHlthinvni of, aone one who i> not guilty. 
Suppiwini; it to W productive of either of 
ihew ulliniate inTOn*enience«, precipilatiou 
(wu Mareelv be jiroducrive of any one of the 
cullalrnil or incidental ineonTenJences. viz. 
hxal mnlineiiient nnd expense, unpleasant 
Meupaliuii. anxiaty of minci : on the contrarj, 
ih# eAet of ll is to reduce these Bereral col- 
tateral itieoiiveoienees to a quantity inferior 
h> that in which they would exist otherwise, 
la ibii f^nt of view, no kt from being pro- 
4u«iiv« of Inconvenience, it i"" productive of 
tidta»**«C< ~ an advanlsge which would be 
i-War and deiimblc upon the nbolc, were it 
Mil tui iht^ chance of danger of which pre- 
<i)iitaltuii i> (iroductive, vii. the danger of 
(It liu[ turlh to one or oilier of the two above- 
(tMutVoiird iilliinalc inconveniences — the 
liimuivvnlpMcei cotrmpoiiding reipectively to 
tktt twu iililinalc ond> of this branch of pro- 
it 6ied 
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luppoted precipitation ■» j 
productive of advont^e upon the whol«, J 
lince by virtue of it an much time aa con 
sponds to the delay thii> uvcd, is aaved. 

Thus, a^n, if the time allowed by tha ^ 
judge for the appearance ( '' ' ' 

three daya. and thcvtimc, which a petion 
whose opinion is supposed to be the ilamdatd, 
would Gi upon at necesiHry fur the purpose, 
ia /our days, the judge would of course, in 
the opinion of such persona, stand charge- 
able with predpitation. If, then, the witneta 
accordingly, for want of sufficient time, bH 
in making his appearance within the time in 
question, and br want of hii appearance an iin- 
jusl decision is given by the j udge — adedaioD, 
contrary to one or other of the two ultimata 
endsof justice 1 — in such case, the contingoit 
inconvenience attached to the supposed pre- 
cipitation, is converted into a real one. Bab 
if, notwithstanding the supposed prccipitfr 
tion, the witness does make his appeaiuice 
within the time, and that without any foren- 
sic vexation produced, on the part of him or 
anybody else (tor example, without injurjp ' 
to his health, or to the value of his timA, or 5 

posed precipitation turns out to be no real 
precipitation, or at leaat not to be productive 
of luiy ultimate incont'enicncc, nor of any 
prejudice to any of the ends of justice. On 
the contrary, the consequence, and only eon- 
sequence of it, consiata in a real and positive 
nvenience, sines a portion of delay, to tb* ] 
lount of a day, is nved. 1 

However, even on this supposition, » oer- I 
tain degree of inconvenience may he produced ■ 
by the precipitation, upon the whole. Since ' 
theidca of a judge, whose conduct is (narked 
iral with precipitation, cannot but be 
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the requisite measure of delay and considera- 
tion : each person conceiving himsvlf hahle to 
appear in the character of a suitor, will be- 
come apprehensive of si-eing the endi of ju»- 
tice contravened to his prejudice : he will be 
apprehensive lesl. if he become an accuser, 
the party whom he accuses be, for want of 
due consideration on the part uf the judge, 
acquitted, though guilty ; lest in the event 
" ' 's coming under sccusatiun. he may, for 
want of consideration on the port of the 
judge, be convicted. 

Lf the enumeratiuo. made as above, of the 
several ul^ects to he aimed nt in the charaC' 
of the ends of procedure, is proper asfitf 
It goes, and complete, the several eiiils will 
furnish so many prindplei, by which the pro- 
priety of every regulation, proposed in the 
character of a regulation of procedure, may 
tried. 

Should any consideration present itself, 
which, serving in the character uf a reason 
*nce the utility of the provision to which 
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H i* tL>u> applied, ahall lA the sua 

pMr inckpable o! being ranked under any of 

the above principles : in other words, tbougb 

Mod in itself, ('. t. serving to evince the uti- 

I Sty of the proviuon in some other respect, it 

I •luiuld be found not to be of ■ nature to 

t crinn! tbe subserviency of the proviiion in 

— ition to any one of the above ends; — in 

li cue, the enunmralion of these ondi — 

enumeration of the correspondent prin- 

f cipleK — trill id to tv turn out to be iucom- 

B^jiclei ontbecontrary.ifnogudiiuiJependent 

^ reason be to be found, it follows that in liiis 

J dngie chapter ia contnincd a lest by which 

I the propriety of every imaginabtc provision 

I flf procedure may be tried aod determbed, 

And in that case, the pains taken in tbe in- 

VMtigation of them, and in exhibiting the 

IHtuie of their relation to each other, will 

not have been ill bestowed. 

This cutalofue of ends, is it correct and 
Manplete, and tberelation between Ihi 
nl articles accurately mule out and 
blitbed ? The foundatioiis of the rationale of 
procedure are then laid, and laid for ever. A 
standard is constructed, by which the pro- 
priety of every rule anil disposition of law, 
in this b«balf. that hits anywhere been e«la- 
blisbed, or can ever come to be proposed, 
may be tried gnd determined. A rule of e»- 
tobhshed practice, eslabliibed anywhere, in 
this behalf, is it defective in any respect, or 
supposed to be defective? It must be in re- 
spect of it* tendency to produce some of the 
inconveniences corresponding to the above 
ends. A rule — is it proposed anywhere, as 
promising to occupy a useful place in the code 
of procedure 7 Its utility, if it possesses any, 
must consist in the tendency it bai to be sub' 
; distinct and OHignable 



in a system of procedure, su many miichicfit 
to be avoided in every such system : so many 
miacbiefs, the avoidance of which may in any 
such system be considered as respectively 
constituting so many ends to be kept in view. 
If the catalogue of these mischiefs be com- 
plete, no provision that can be proposed can' 
be entitled to a place in any such system, but 
in so br as it can be shown to be condupive 
to the attainment of one or more of these 
several ends. 

If. at the Hime time, it ia seen to be more 
conducive to one of these ends, than to An- 
other or others, to which it is sure lo be re- 
pugnant, a comparative estimate will then be 
to be made ; and for tbe purpose of this cell- 
mate, one point to be ascertained will be tbe 
comparative importance of the end or ends 
onboth^des, i.e. of the mischiefs concerned 
on both sides; in tlie next place, the degree 
of conducivenesson tbe part of the provision 
in question witb reference to each such end. 
In casting on eye over tbe catalogue of 
these mischiefs, some may be observed, ttao 
avoidance of which — the complete avoid- 
ance — is, in conception at least, n possible 
result : to tlus bead may be referred tbe four 
lirst articles, and the eigbth, — impuoity of 
deliaijuents _ undue punishment — frustra- 
tion of well-grounded claims — aUowance of 
ill-grounded daims. and precipitation. Others 
there are, of which not even in conception 
can the exclusion appear possible: to thii 
head belong the articles of expense, vexation, 
delay, and complication. Of these, h tvill 
be seen imraediately, that (o a cerlain degree 
tbeyare inseparably and essentially attached 
to tbe business of procedure : in these in- 
stances, the object is not to exclude them 
alto^lber, thai being plainly impossible, but 
on each occasion to reduce their respective 
degiees or quantities to minimum, to the 
lowest pitch possible. 

In looking over tbe same list again in an- 
other point of view, another remark that may 
be made is, that ia some of the instances the 
tult thus gi vea as mischievous is mischievous 
its own nature. ' To this head belong, evi- 
dent)] enough, the first ux articles — impunity 
of delinquents, undue punishment, frustration 
of well-grounded claims, allowance of ill- 
grounded claims, expense and venation. In 
other instances, the result, though still indu. 
bitably mischievous, can hardly be said to be so 
in itself; it would not be so. were it not for 
the property it has of giving birtli. or its ten- 
dency at least to give birth, lo some one or 
more of the articles in the list last mentioned: 
to this bead belong the other remaining articles 
-delay, precipitation, and coin plication. 
Among the niiscbiefa of the lir:l, order, two, 
ul two only, are such, that the end) corrc- 
londing to diem can be said with proprief y 
I constitute the direct and ul<iinat« ends of 
Mo many mischiefs as are liable lo be found | the systiim of prucedute. These are, in Ibe 
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lution, in some way or other, of som 
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A system of procedure, with what skill 
soever directed, will be liable, notwiihstand- 
in(-, to give birth to a variety of mischiefs, 
or say iruMnveoiencei. These mischiefs, va- 
rious as tbey are, wiil however be found all 
of them reducible to ihe folloiving beads : — 
la tit penal brancli, 

1. Impunity of delinquents. 

2. Undue punishment, vi^ punishment of 
non-drlinquents, or punishment of delin- 
quents otherwise than due. 

/n rAc Ran-penat branpht 

3. Frustratioti of well-grounded ctaima. 

4. Allowance of ill-grounded claims. 

5. Expense. 
e. Vexation. 

7. X>elay. i 

8. Precipitation. I 
^k B. Cooiplicati 

^m nor 
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penal branch, impunity of delinquency : in the 
non-penal branch, frustration of well-grounded 
claims. In the penal branch, the avoiding to 
administer punishment when undue, is cer- 
tainly an end of very high importance, and 
altogether necessary to be attended to with 
unremitting and anxious care. It cannot, how- 
ever, with any propriety, be stated as consti- 
tuting an ultimate, a primary, a direct end of 
the system of procedure. Why ? Because if 
there were no system of procedure at all, this 
end would be but the more completely and 
effectually accomplished. 

This same observation may, it is equally 
evident, be extended with equal propriety to 
four other of the above ends — to that which 
consists in avoiding to give allowance to ill 
grounded claims, and to those which respec- 
tively consist in avoiding to give birth to those 
unhappilylnseparable accompaniments of every 
system of procedure, viz. expense, and vexa- 
tion in other shapes. 

The two ultimate ends — avoidance to 

Sroduce or suffer impunity on the part of de- 
nquents — avoidance to produce or suffer 
frustration of well-grounded claims ; — these 
two ends, though thus for the sake of unity, 
symmetry, and analogy, expressed in a nega- 
tive form of words — in a phrase of a negative 
construction — are capable of being expressed 
more naturally and perspicuously by a phrase 
in the positive form : accomplishment of the 
punishment of delinquency — effectuation of 
well-grounded claims. 

In the penal branch, the application of 
punishment, with its attendant masses of 
aatisfaction in the case where the offence im- 
puted has really been committed ; the avoid- 
ing the employment of such coercive measures 
in every case where the offence has not been 
committed : in the civil branch, the collation 
of the right demanded, in the case where the 
collation of it is required by a correspondent 
provision of the substantive law — the collation 
of such right, and therewith and thereby, the 
creation of the correspondent group of obli- 
gations; the avoiding the employing those 
same coercive measures, in the case where the 
creation of the correspondent right is not re- 
quired by the substantive law: — 

All these measures, both in the penal 
branch and in the civil, the observance of all 
these conditions, is comprised in one expres- 
sion, viz. rendering justice — taking that course 
in every case which coincides with the track 
marked out beforehand by the finger of the 
substantive law. 

It being established, that the proper end 
and object of the system of procedure is to 
render justice as above explained, — ^the justice 
that will naturally be understood as that, the 
rendering of which is the end or object thus 
spoken of — is the real justice of the case: 
meaning bv real justice, that which is such in 
contradistinction to whatever else may appear 



to be such — in other words, as before, that 
the course taken shall be what really is con* 
formable to the indication given by the cor- 
respondent portion of substantive law, in 
contradistinction to what, if there be a diffe- 
rence, is in appearance, and but in appearance, 
thus conformable. 

The distinction thus made wears the ap> 
pearance of subtlety, and even useless sub- 
tlety ; but when applied to practice, it will, 
besides being explained, be shown to be, in 
more points of view than one, of very conai^ 
derable importance. 

It will be seen, in the first place, that be- 
tween real or abstract justice, and apparent 
justice, there is in many cases a very palpable 
difference : in the next place, that when they 
fail of coindding, it is rather apparent justice, 
than real and abstract justice, that is the di- 
rect end, and immediately important object 
of the system of procedure. 

In another work,* I have already had occa- 
sion to hold up to view, as a distinction of 
cardinal importance, the distinction between 
mischief of the first order and mischief of the 
second order; and so in like manner of good, 
in so fiu* as that result is among the effects of 
the action in question, instead of evil as be- 
fore. But it is only good or evil of the first 
order that constitutes the effect produced by 
rea/ justice : the good and evil of the second 
order depends wholly and solely (speaking ol 
immediate dependence) upon apparent justice. 
If the decision given, being a decision by 
which a man is subjected to punishment, be 
conformable to apparent justice, — in other 
words, if the universal persuasion, the per- 
suasion entertained by everybody to whose 
notice this case presents itself, is that the man 
was guilty, — in such case, though by the sup- 
position the decision is contrary to real justice, 
and though, in virtue of the suffering of the 
party punished, mischief of the first order is 
produced, yet the mischief remains barren; 
no mischief of the second order, or alarm, is, 
by the very supposition, produced by it. 

Suppose, on the other hand, the party ac- 
cused is really guilty of the offence: a decision 
is given, pronouncing him so, and he suffers 
accordingly: the decision is in this case, by the 
very supposition, conformable to real justice. 
But if it be unconformable to apparent justice, 
in other words, if according to uni venal per- 
suasion the man is looked upon as not guilty, 
a mischief of the second order is produced--- 
an alarm ; and that alai*m by the supposition is 
as strong as if the party, thus looked upon as 
innocent, had been so in reality. 

In the same way, mutatis mutandis, the dis- 
tinction between real and apparent justice 
may be applied in the non-penal branch of 
procedure. The distinction being thus ex- 



* Principles of Morals and Legislation. 
Vol I. p. 6U, et seq. 
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iple, k case, 
which il is reuliied. uid from thence to ahow, 
(whnthowever will sppearpretlyclewly with- 
out much Bbowing,) the rmportanee and utility 
of this divtinctioii in practice. 

When, baring been prosecuted, > oun who 
in the general estimalion of the public ippeara 
to have been guilty, i> arquitled ; by tiic ob- 
■ervktion of such acquictul, — by<uch impunity 
■sin that cose is said to be uiuiifesled by it, ■ 
Biiscbief of the second order, ui alarm at any 
rate, i* produced. 

A ^nersl apprehension is entertained of 
similar manifeslationa of delinquency, and 
liiuiUr mischiefs, oi the probable result of 
Buch aimiliv offencei. Offences are appre- 
hended, in the first place, from the agency of 
the individual hini'ielf. thus triumphing in im- 
punity, and encouTPiged to go on in tlie patb 
of guilt by the experienced receipt of the 
profit of the oBenci!, clear of the punishment 
endeavoured by the substantive law to be at- 
tached to it ; offences of the like description, 
or indeed in a greater or less degree of all de- 
scriptiona.on tlie partofotherindividuols^of 
all individunlewho, itaiidingexposed to temp- 
tation, may by the obiervationaftbe impunity 
enjoyed in tbe instance in question, be dis- 
posed to yield ID it. Such ate tbe evil effects 
which, in a greater or less degree, take place, 
ut often as a man who, in the general opinion 
of the public, appears to hare Ireen guilty, is 
observed to bare escaped punishment. 

If the case were such, (bat as well in tbe 
rase of guilt, as in the case of innocence, re- 
ality and appearance always went together; 
— in that esse, no such spectacle of impunity 
could by tbe supposition ever be enbibited. 
But in bd, this want of cmnciilence l>etween 
real and apparent justice is observed to take 
place in but too many instaoces. 

On this occasion, the repugnance admits of 
two evils, both equally conceivable. One is, 
that tbe party appearing in the eye of public 
opinion guilty, shall notwitb standing, at the 
oonclusion of the suit, have been treated by 
the judge as innocent, in a manner uncoii- 
tbrnuble to justice; in other words, shall have 
been acquitted. 

The other is, that the party appearing in 
the eye of the public innocent, shall notwith- 
standing have been treated by the judge as 
guilty; in other wards, shftll have been con- 
victed in a manner unconformable to justice. 

Of these two cases, the former is a <aae 
that, as will be seen, is but too frequently 
realised. A variety of caused, each of Ibem 
adequate to tbe production of the effect, and 
accordingly each of them very frequently pro- 
dudng il, will be mentioned further on. 

The other is a case which, though not ab- 
solutely without example, ii happily, there is 
think, very leldom naliaed. 



In regard to impunity, that tbe case of « 
man who, though guilty, and as such pross* 
cuted, has notwithstanding been acquitted, 
is a fretjuent one, no person whatever — no. 
judge, no advocate, no person, bow partial, 
soever in bis alTection to the establiibed sy^ 
tern, will ever attempt to deny: the utmost 
that any such person could ever think of 
affirming, and even this ii more than person 
so situated will in general be disposed b 
allirm, is — that when a man has thus been I 
treated as innocent, and as such acquitted, J 
he has accordingly been innocent in reality i ] 
and that the decision, though apparently ud.. j 
conformable to the disposition of the sulnitan- | 
tive law, was in reality conformable to 
that the decision, though not confannable to 
apparent justice, was conformable to real 
tice. Tbe argument thus supposed, would 
very seldom indeed be found conformable to 
the fact ; hut what is material to tbe preteni 
purpose is, that even though it were conform- 
able 10 the (act, it would not be sufficient tor 
the justification of the system of procedure, 
in which the contrariety in question wei« 
manifested. That a system of procedure be. 
good — that it be well adapted to its propct, 
end, it is not sulficient that the decisions re ~ 
dered in virtue of it be conformable to n._ 
justice; it is necessary that they should b«, ' 
conformable to apparent justice: to produo*. L 
real justice, the only true way Is to prodim) 1 
tbiit which shall in the eye of public opinion be- , 
apparent justice. In pwnt of utility, apparent J 
justice is everything; real justice, abstractedly 
from apparent justice, is a useless abstiaclion, 
not worth pursuing, and supposing it contrarj 
to apparent justice, such as ought not to M 
pursued. 

From apparent justice flow all the good 
effecta of justice — from real justice, U'difla. 
rent from apparent, none. 

On tbe other hand, in this laine disUnctioB, 
may be observed a circumstance which ope- 
rates in some degree as a remedy to a great ■ J 
deal of injustice — ii^ustlce which will l)e f 
seen to be no leas entitled to tbe appellation ^ 
ofreal, thanapparentlnjustlce. IntomecasC! 
in some countries, it will happen, from cauM 
that will be elsewhere mentioned, that sd 
though particular instances of injustice, i. 
once real and apparent, are manifesting them- ' 
selves every day, yet, from tiie operation of, I 
these causes, a con siderobic degree of conk I 
dence will notwithstanding be entertained Ift^ I 
the system of procedure, as having a ge 
tendency to produce, in the decisions givca J 
under it, a conformity to the presciiptioin, I 
of justice. In this case, the opinion, tfaouA f 
erroneous, and founded on prejudices capalda j 
of being pointed out, will, in the way abov* 
spoken of, be productive of salutary effectsi , 
Were the system vie wed in its genuine coloutv j 
the alarm producodby it — [bealariBuf m 
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(urity — woulil lie pitrcine ani 
by the effect of this prejudi 
Iwaened; the mischieti resulting from the 
imperfection of the system cannot, beibeprc- 
jadice ever so ttrong, Escape wholly from ob- 
lemtion, but the mischiefs, in«tead of being 
uerihcd to their reft] cauae, the imperfection! 
of the syBtem of procedure, arc Hnibed to 
the nature of tbinga. That justice very fte- 
qticnlly fails of being donD, is ■ truth too 
palpable to be disputed — too palpable to ps«9 
unolnerved. or unacknowledged : but Ibe no- 
tion is, that whenever it can be done, it is 
It if In EUiy case it fiiils of being done. 
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CHAPTER IV. 



The arrangements in this propoied Procedure 
Code bear reference to a correspondent judi- 
ciary e^tabliahment, without which, execu- 
tion and effect could not be given to tbetn. 

For the list of arrangcmenle proposed far 
the eBtabti«hnient of it, see the Chapters in the 
ConaUfutionaJ Code, from XII. to XXVH. 
incIuMvc. 

Of the leading features of the ayslem of 
arrangements, the following summitry inti- 
mation may in this place, notwithstanding 
the BcantineiB of it, be not altogether without 

Exceptions excepted, and those few and 
narrow, and for spedal causes: — 

I. Numberof judges ina judicatory, in no 
instance more than one. Judicatories, each of 
them single seated. Principle, in one word, 
the principle of single- seatcdn ess. 

2. Tothc cogniMuec of e»ery judicatory hc- 
toiigairaorti of eases, or tay suits. Principle, 
in oiu: word, the principle of omnicompetenfc. 

3. From every judicatory, in every case, 
appeal lies, to one other judicatory, and no 
more. The judicatory appealed from, the 
immediate judicature: judieatoryappealedto, 
the appellate judicatory. 

4. Attached to every jiidiealory arc — 1. A 
rc^strar; 3. A government advuoile; 3. An 
eleemosynary advocate: the electnoaynary 
advocate, for support to the bteresfs of the 
othariviie helpless, among suitors. 

5. Presiding each over a certain number of 
immediate judicatories, are appellate judica- 
tories: the number, such as the experience of 
the need manifested of their service, sball have 

In federal commonwealths >nd countries in 

the population is tbiii, distance great. 

of communialian comparatively 




rare, it may be of use that they be icattorcd 

over tbecounfry; and where sub-legislaturca 
have place, for every sub-legisiature, and in 
the town wbichis the seat of it. there should 
be an appellate judicatory : and thus, by tba 
efBuiofsuitorsltithejudioitory. andofmcro- 
bera and other funrtionaries of the legislature, 
a good public, filled with appropriate apti- 
tude — mora], intellectual, and active — may 
in each of these seats of business be creaEeil 
■nd preserved. 

But in En;;land, on the contrary, where tbe 
communication is so prompt, and the occa- 
sions and means so abundant, the demand fat 
a number of appellate judicatories in so many 
places distant from each other, seems hardly 
to have place. The metropolis, the immediate 
centre of all buNness, which at all times will 
be sure to alford a public, with the aptitude 
of which no other town can bear comparison, 
may serve for all of them. 

6. To every judge belongs the power of 
locating deputes, permanent and occasional, 
in number to whidi no present liBiils can be 
assigned. To the judge-principal belongs • 
salary in possetnon: to each judge-depute 
permanent, the oitice of judge- principal, with 
Ibc salary annexed to it in prospect. By tbi* 
means, tbe quantity of judge-power, uaingihe 
term in tbe same sense as in the cases of clerk- 
power and horse-power, will be at all time* 
in suRicieney, at no time in encess. A man 
will not accept tbe appoiDtmeot of judge-de- 
pute, in the case where the number of person* 
already in that situation reduces the prospect 
of succession to a quantity too small to pro- 
duce tbe desire. A judg«-depute isas it weta 
an apprentice to his prindpsl, learning hit 
trade in the course of his service. 

7. As to the office of judge, so as to tb« 
several offlces of registrar, government advo- 
cate, and eleemosynary advocate, is the pown 
of deputation as above allotted. 

B. When time bas given room for judn. 
deputes in ludldent numbers (each witli 
sufGdent length of service) to come into 
existence, no person will be capable of being 
located as a judge- prindpal. who has not, for 
a certain number of years, oflkiated as juilga- 

B. At the same time, no person who haa 

ever acted in thecapadty of professional law- 
yer, will be capable of being loealt-d in tbe 
"nation of judge. 

10. In every judicatory, to serve as a check 
upon arbitrary power in the situation of judge, 
care will be taken to secure the presence of a 
good public, or say committee of the public- 
opinion tribunal. Elementary classes, and in- 
dividuals entering into the composition of this 
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(2.) Probationary tawyers, serving in this 
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eeftt of judicature a quiu-clcrkship, or ap- 
prenticeship, ^ duntion of it five yMTB, — 
during tlie two last of which, they iv ad- 
DiitlFd to advocate the suit* of helplean lili- 
gijita, or would-be litifiauta rendered helpless 
iy noii-poiscssioii of the money Btctauiy to 
the defraying of the expense. 

(3.) The government advocate. 

(4.) The eleemosynary advocate, ■'. t 
advocate appointed by government to „ 
asslEtance on the side i^ litigants, and would- 
be litigants rendered helpless by relative ~ 
digence as above. 

<5.) The quani-jury, on the occaaian 
qUBU-jury bearings. 

11. The eleinentary functions, necetsarily 
exerdaed on the occasion of every judicial 
inquiry, are"^l. The auditive; 2. The in- 
spective; and, 3. The leelive. 

12. The helpltu lUigatif JuHd, or fund for 
defraying the expense necesaary to effect the 
tbrtheomingnesB of such evidence ai the suit 
may happen to furnish : a fund partly rom- 
posed of fines, or say miilcti, inflicted for 
pureuils accompanied with tenerily or evil 



CHAPTER V. 



As in the COM of substantive law (constitu- 
tional law, penal law, and non-penal law in- 

eludell,) so here, in the cose of procedure 
law. the subject-matters of legislation are 
distingaisbed into -~ 

2. Things imtuoveable. 

3. Things moveable. 

4. Money. 

5. Occurrences. 

Persons are dislinguisbable, fur the pur- 
pose of the procedure code, into functionaries, 
and non-liinctionariea. 

Functionaries into judicial functionarin, 
or non-judidal, or say extra-judicial func- 
tionaries. For B list of these functionaries, 
see CoBstilutional Code, Chap. XII. Judiciary 
collectiyely- 

Ab to thinga imtnuvesble. and their dis- 
tinctions, see Constitutional Cods, Chapter 
IX. Ministers collectively, % 7, Statistic fune- 

So, as to tilings moveable. 



Occurrences nay be distinguished into ju- 
dicial- prDcedure-BtTecting, and miaitlUneous. 
As to the judicial- procedure-afiectiiig dc- 

IiJurfBOces, they will be found comprisible 
under one or other of the four hea<ls foU 
kiwiug: — 
t. States of tbinp. 



3. Actioni.oropcretions, consiatingiii llic 
utterance of judidal formularies. 

4. J udioal formularies, or aay instruments. 
By a judicial formulary, or instrument, 

understand ■ written or quasi-wiitteti dia- 
course, uttered on a judicial occasion, and 
for a judidal purpose, by some person or per- 
sons belonging to the list as above, of actors 
in Ibe judicial drama, or on the judicial 
theatre. 

In the case of each such actor, distinguish- 
able in respect of the occasions b9 they oc- 
cur in the course of the judidal drattw, — 
will be the instruments which may come to 
be uttered by them as above. 

Commenced, in every case, will be (he ju- 
dicial transaction, by some perwin acting in 
the character of an applicant, and not by the 
judge. 

Exceptions excepted, on no occasion can 
the judge, as such, give commencement to 
any judidal proceeding. For exceptions, see 
Constitutional Code, Chapter XII. Judiciary 
collectively, § , Sedative function. 

For purposes other than that of giving 
commencement to a suit, may judicial appli- 
cation be made to a judge. 

So many spedea of applications, so maiij 
species of appliranli. 

Persons to whom written judicial il 



e from a judge, i 



either 



; 2, Non-fundionatiei 

Functionaries ore, aM above, either — 1. 
Non-judidal ; or, 2. Judidal, 

Judicial functionaneB are. with reference 
to a judge of tbe grade in question, either of 
the same grade, or of a different grade: if 
of a different grade, they are either of a su- 
perior or an inferior grade, Co-ordinatea are 
those of the aume grade ; super-ordinates, 
those of a superior grade : Bubordinatcs those 
of an inferior grade. Subordinate to every 
judge are all non-functionaries. 

On B spedal occasion, for a spedal pur. 
pose, a tunctionary who, in ordinary, or nj 
in general, is, with reference to the judge in . 
question, super-ordinate, may be subordinate. 

Addressed to a subordinal e functionary, or . 



preiBive of the discourse of a judge, is * 
indate, a judidal mandate. 
To the nature of the judicial mandate ad- 
dressed to hiin, will be referable tbe nature 
of the response, if any, transmitted or ad- 
dressed to the judge, m compliance with, u 
. consequence of it. 
The pertons to whom, in conseq 
judidal application mode to the judge, jit; 
didal mandates are addressed, will be detafc 

by the course taken by the ap plica tionra^ 
here the application ii terminated btLr 
(and gives comnien cement to, and is tberelqr y 
converted into) a suit, by the courae taken t^.^ 1 
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The course taken b^ a suit is composed 
of, or say marked out by, the several ope- 
rations, successively or simultaneously per- 
formed by the several actors, at so many 
successive times, posterior to the commence- 
ment of a suit. 

The applicant, for whatsoever purpose ap- 
plying, will, as above, have made his appear- 
ance without mandate, or judicial Instrument 
of any other kind, received from the judge. 

His examination for the day finished, the 
judge will either dismiss the application alto- 
gether, or continue it. 

CHAPTER VL 

AL|:-COMPREHENSIVE ARAANGEMENTS. 

§ 1. General Division, 

On no occasion can it &il to be matter of 
satisfaction to the mind, to feel that it has 
within its grasp the whole of the subject-mat- 
ter which it has taken for consideration. But 
on every such occasion, a movement necessary 
to this purpose is the occupation of the uni- 
versal vantage ground, by ascending to the 
summit of the porphyrian tree. To endeavour 
to communicate to the mind of the reader this 
pleasurable sensation, is the business of the 
present chapter. 

Expressed at length, judicial procedure is 
the subject of the present work. This being 
premised and understood, procedure alone is 
the denomination which, for brevity's sake, 
will in future be employed. 

On every occasion, procedure has alike for 
its object the giving execution and effect to 
this or that article of the substantive branch 
of the law. 

On every occasion, the substantive branch 
of law has for its objects one or other of two 
results : giving effect to some right, or apply- 
ing the appropriate remedy to some wrong. 
Correspondent to these two objects of the 
substantive branch of law, are the two species 
of processes, called suits, in adjective law. 
Correspondent to effectuation of rights, is a 
simply requisitive suit. Correspondent to ap- 
plication of remedies to wrongs, are inculpa- 
tive suits. 

Judicial procedure is an aggregate of con- 
nected actions, exercised by ^vers actors; the 
first of which has, or professes to have, for its 
object, or say end in view, the giving on some 
individual occasion, for some individual pur- 
ppse, execution and effect to some determinate 
portion or portions of the substantive code, or 
say branch, of law. 

Procedure may be divided into — 1. Opera- 
tions; 2. Instruments; 3. Stages. 

Operations are — I. Application; 2. Proba- 
tion ; 3. Security finding ; 4. Counter-proba- 
tion ; 5. Execution. 

Applications are either contestational or 



non-contestationaL The contestational are 
suits. Suits are simply requisitive or inculpa- 
tive. 

The inttruments of procedure are — I. Per- 
sonal; 2. Real; 3. Written. Personal, the 
functionaries. Real, the judiciary apparatus, 
(See Constitutional Code.) Written, the con« 
tents of the Register. 

Stages are — 1. Original inquiry; 2. Quasi 
Jury inquiry ; 3. Appellate inquiry. 

§ 2. Operations. 

Operators and operations. On this occa-^ 
sion, as on every other, be the end what it 
may, to one or other of these two heads will 
be found reducible whatsoever, in the relation 
and character of a means, is contributing to 
the compassing, or say accomplishing or ful- 
filling of it. Operator, the r^ entity ; ope- 
ration, the fictitious, emanating as it were 
from the real entity. 

The idea attached to the word operation 
is a modification of the idea designated by the 
word action, as that is of the idea attached to 
the word motion. 

Instead of the word operators, a conve- 
nience will be found in the use made of the 
word instruments. And though the existence 
of the real entity, an operator, is precedent, 
where it is not concomitant to the quasi- 
existence of the fictitious entity designated 
by the word operation, — yet for developing 
the idea designated on this occasion by the 
word operation, and bringing to view the 
several sorts of actions, it was found to claim, 
by an indisputable title, the precedence. 

In the instrument called langvat/e, or say 
discourse, at any rate in all the generally 
known modifications of it, note on this occa- 
sion an imperfection, the inconvenient effects 
of which will be continually exemplifying 
themselves : the want of two different appel- 
lations for the designation, — one of the act, 
or say the operation — the other, of the re- 
sult, whatever it be, of that same act or ope- 
ration. The consequence is, the necessity of 
employing, for the designation of two ideaa 
so widely different, one and the same word. 
Unfortunate indeed is the existence of this 
imperfection. 

It pervades and fills with perplexity the 
whole texture of the language. Every word 
that terminates in tion, and many of them that 
terminate in ment (both derived from the 
Latin, and common to the Italian, French, 
Spanish, and Portuguese, as well as the Eng> 
lish,) is infected with it. 

Application is the act of a party — the 
party-pursuer — requiring execution, execu- 
tion and effect, to be given to some article oC 
the body of the law. 

Execution, when ordered, is the act of the 
judge, rendering the i*ervice required at his 
hands by the suitort 
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Probstion is the act of the suitor, necessary 
to give warrant and nuthority for the aervit^e 
BO demanded at the hands of the judge. 

Exveution require! to be diatinguisbed and 
divided into ultimate and [iruvisiunol. 

Probation requires in like manner to be 
distinguished and divided into provisional mid 
definitive: and that On the part as well of 
defendant t» pursuer. 

Of provisional execution, the need is acci- 
dental only, not general and constant. It con- 
sists ID the doing that for a time, and in such 
sort, ai to be eventually undone should the 
rase be found not to require the performance 
of c/c^ifiW execution ; of which proviiional 
execution, the periormance is no otherwise 
consistently with justice performahle, than as 
necesiory to secure the eventual performanci 
of definitive execution, should the case bi 
found to require it. 

By aecommodalioii, understand (bat opera, 
tion which i> performed as oflen as a person, 
who is not ■ party to the suit, steps in and 
lends his assistance to a party on either side, 
for the purpose of saving him from an injua- 
tice, or hardihip coupled with injustice, to 
which be might otherwise be subjected, in 
the course of the operstioni necessary to the 
prosecution of hii pursuit or defence. 

In BO doing, the person by whom the 
commodation is afforded, to one or other of 
the parties at least, and perhaps to both, sub- 
jects himself of a eceisity to one essential, and 
frequently to several distinct and contingent 
hardships; no Other person is admissible for 
the purpose of liberating a party, on the one 
or the other side of the suit, from an other- 
wise inevitable present disadvantage. 

Thus, in actual English technic^ practice, 
the two persona who, under the aggregate 
appellation of bail, are admitted to render to 
■ party defendant the service which consists 
in causing him to be liberated from an impri- 
sonment of indefinite duration, to which the 
rigour of the course of procedure would other- 
wise subject him, are not admitted (o the 
performance of this beneficial service but up- 
on condition of either erentually re-consigning 
him 10 that alllictive situation, or discharging 
in favourof (be pursuer Iheobligation, to sub- 
ject him 10 which, was (be object of the suit. 
Subject to these conditionB, (he initiatory 
allegation has, to the purpose of warranting 
provisional execution (to shoped as not to be 
productive of irreparable damage.) the efiecl 
of probation, provisional probation. But, for 
the purpose of rendering the provisional exe- 
cution definitive, it requires to be subjected 
to the controul of any such counter- evidence 
ai may he adduced by the defendant, together 
with evidence, prolntive of facts, if any such 
there be, (be tendency of which is, to do 
•way with and render of no effect any &cts 
10 Hhl^h it has happened to be lufGiicully 



established by the evidence advanced on the 
pursuer's side. 

Intimate is the connexion between all these 
several operations : necessary are all of ihein 
but una, to wit, auxiliary bondsmanship, to 
the due termination of every suit, on the 
pursuer's side. 

In two opposite orders, they are capable 
of being brought (o view: — 1. The order in 
whirh they are contemplated; 2. The order 
in which they ore performed. 

Id the order in which they are contem. 
pUted, they stand thus: — I. Application i 
3. Execution (execution b^ng the only object 
to which the application is immediately di- 
rected 3. Probation, having for its object 
the engaging the judge to take measures for 
eventual execution. 

Probolion commences with application. 
Abhorrent to natural procedure is the dis- 
tinction between allegation, or information, 
and evidence. In ledinical procedure alone 
— in that system alone which had for its ob- 
ject the generation of lies, for the purpose of 
maximizing the number of groundless suits 
and defences, — could any such distinction 
have originated. So many instances in which 
admission and effect is given to allegation, 
which, for the purpose of being punishable in 
case of mendacity, is not considered as evi- 
dence, so many instances in which admission 
and effect, and thereby allowance and encou- 
ragement, is given to mendacity. Innumer- 
able are those instances ; not a suit that docs 
not commence with one of them ; and of the 
endless chain of them, the first links are oc- 
cupied in depriving of liberty any man at (he 
pleasure of any other, by whom the facutly 
of eierdaing oppression in Ibis shape ii ready 
to be purchased of the judge at the esta- 
lisbed price. 

§ 3. /nstninenfi. 
Correspondent to operations are instru- 
ments. For every operation there must he 
an operator. If by a single action the opera- 
tion is performed, there is no room for an in- 
strument. Associated with the word operator, 
is the idea of an intelligent being! with 
the word instrument, that of a non-intelligent 
being: if, then, the appellali ve instrument is 
applied in speaking of a person, it must be in 
an improper and figurative sense ; but to save 
words, using the word in this figurative sense 
will, notwithstanding its impropriety, he fre- 
quently found a matter of convenience. 

Of the above-mentioned operations, the 
system called procedure has been found com- 
posed ; to one or other of these heads, every 
operation performed in the course of it will 
he found reducible i for every one of tbosL- 
operations, therefore, there will be found 
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menu. But portioiw 
rural, paruke of the nature of those ti*o sub- 
ivct-iauXen of coiih deration and operation : 
being tbe diieuurse of persons comiuuniuted 
by Di sirt of tbings, and tbe uie of them being 
so extended and so continual, — hence the 
need ofapeakingofa third sort of instrumejiti, 
to wit. mriltta; within tbe import of wbich 
mutt be understood to be comprehended 
qimii-iirrilltii, for tbe purpose o( tboae which, 
though not exactly of tbe nature of written 
sigiil, ate neverlbeleii employed sometimet 
in the production of the effect. 

Personal instruments are sub-operator* — 
instruments in the hands of a super-operator ; 
prclieiuori. for example, in tbe hands of tbe 

1. Correspondent to application — the ope- 
ration — tbe fictitious, is applicant Iheope- 
tator, the real entity. 

2. Correspondent to probation — tbe ope- 
rstion — tbe fictitious, is probitor. the really 
eiitling entity, Frobalor i> accordingly tbe 
term presented by analogy. Unfortunately, 
the idea it presents is too ample — it is that 
of the success of tbe operation termed proba- 
rion i whereas little less frequently is the one 
followed by non-succesi than by success. To 
keep clear of misrepresentation, to the office 
here brou^bt to view, another term, by which 
nothing is decided as tu success, must be 
found: inileidof /ini/wlor, say then nideHce- 
holiicr ^an appellation unfortunately two- 
worded, for B single- worded one could not be 

Instruments of appUcalioH. Personal in- 
struments are tbe applicant*. Applicants may 
be either principal, or oim/torp— lending their 
assintonce to the principal : and will be either 
professional or graluilous. Thus on tbe oc- 
taiion of every judicial application, wbatao. 
ever may be the object. So, in purticular, on 
the occawon of tbat sort of application, to 
which it happens to be converted into a suit. 

Heal instruments of application, none. 

Written instruments of application are any 
such portions of discourse in a written form, 
as it has happened to tbe application to give 

Instrumenta OtpTobaiiott are personal, real, 
or writtten. Personal instruments of probn- 
tion Nre persons, considered either in the cha- 
racter of narrating witnesses, or as possessoti 
of Buurcci of real or of written evidence. In 
nil three cases, there will be an advantage in 
speaking of tbem by the common appellation 
of evidence-holders 1 hotden in the breast, 
imtil it is uttered, is the evidence of the nar- 
raliiig witntst. 

Narrating is tbe epithet applied to one 
speeies of witness, to distinguish him from 
■■i very diSerent sort of witness (though the 

O dianctcn are so frequently, as it is al- 



ways desirable that they should he. in one 
person.) a percipient witness. In (be breast 
of tbe |>ercipieut witness is the source of tbe 
infonnation — the organ of the narrating wit- 
ness is tbe channel llirougb which it is ooni- 
municated to the judge. Turbid are tbe ideas 
of lawyers under technical procedure ; cor- 
respondently scanty, and in proportion in- 
adequate, their vocabulary. Obvious at once, 
and necessary, is tbu distinction between tbe 
pcrcipiunl and the narrating witness. Kerer 
till in this work, or those which have ema- 
nated from the same source, have words been 
employed in giving eipressjon to it. 

Yet bow important is this distinction 1 — 
Small, indeed, it will be seen, is [he probative 
force uf the narrating vritncss, who has luf 
been a percipient witness, in comparison of 
that of him who Aos. 

Probativi force — not even tb«t t«rtn did 
tbe technical vocabulary contain in it. Yet, 
without it, in what way or by what dis- 
course can )DU express that which there vrill 
be foand such conliaually- recurring need to 

Yet another distinction. For giving ei- 
niession to it, say — litigant witness, or 
non-litigant witness: uid as synonymous to 
non-liiigant witness, say upon occasion, ex- 
tnuicous witness. In every modification of 
the technical system, of the testimony — the 
narrative of a party litigant, has more or leas 
use been made ; yet in none of them has he 
been spoken of in the cbaractor of a witaesa : 
on the contrary, between the character of a 
party and that of a witness, tbe existence of 
a sort of incompatibility has been tacitl]' ■>• 
sumed. 

Yet in domestic procedure — in that pro- 
cedure wbich, being coeval with the origin ol 
the species, was in existence and use before 
tbe technical system existed, even in imagi- 
nation — seldom is a narrator to be found, 
who is not either himself a litigant wiUiesc, 
or imbued with the same affection, ond liable 
to be turned aside from the path i^ truth, by 
the same biaiieE. 

And oh what inconsistency — what twist- 
ings and turning!, when of one and the same 
party litigant the testimony is admitted in 
some cases, excluded in other cases ~ in some 
coses rlEOrously exacted, in other cases left 
optional ! And from the commencement ol 
the reign of terhnical pfucedurc tu (he present 
time, liow enormous must have been the inoas 
of that injustice, of which this exclusion, and 
tbe unilateral, and thence partial, admission* 
deduced from this source, must Imve been 
productive I For these exclusions, coupled 
wilb these admiaaioiis, hod there been any 
ground in reason, human society antecedently 
10 the institution of tbe technical syilen, 
could not have contmucd it* existence. But 
of this hereafter. 
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Aeeammodatiiti. Novel as it i«. a* a gub- 
■ticute to the long-witi(l?d and man}'- worded 
■ppeltaUon — the perHtn by whom lU'conimo- 
dalion is aSurded In another — this, or louic 
ether universal appellation, raurt of necessity 
be emplayed. Neeetsity waiTBiits the appel- 
lation — ^practice will, ere long, (iuiiiliarize the 
import of it. 

A wofk of beneficence is, on every occa- 
«ion, the work of'the accomniodslor; of be- 
nevolence gienerally, and thence presuiuably ; 
ofbrnrlicenceconBtRnttyand unqueBtionably. 
Beneficent accommodator, it therefore a de- 
nomination by which, without impropriety 
in any ^ape. the accoTKModator might be di.'- 
lif^naled. But for as much as there cannot 
exist an aceommodator who is not beneficent, 
the word beneficent is not necessary, and 
al^er this explanation may be spared. 

Correspondent in some lort, though very 
imperfectly and inadequately, to exeeulion, is 

that of execution — in the pbrasc (jiving ixe- 
fulion and effect, it is spoilt for use, by the 
assadatian it bas contracted with the idea of 
■n operator exclusively employed in giving 
txecution [o a mandate of lienal law, pro- 
ductive of an effect in tbc blgtest degree 
afflictive. For by the word executioner, when 
presented by itself, wilt be presented the idea 
of a functionary employed in giving termi- 
nation to life, in the person of a defendant in 
the suit. 

Another conjugate of the word execution, 
and, tike executioner, the name of the really 
existing entity, it execatur. But for use, as 
applied to the present purpose, this denomi- 
nation Is also spoilt : executor being the 
denmninatlDn given to the species of trustee, 
to whom, by the will of a person deceased, 
the dispiwal of bis property, reckoning from 
tbe time of bis decease, has been intrusted. 

In ease of need, for Ihe designation of the 
person employed in giving execution and 
effect to a portion of law, the term execHlant 
may perhaps be found employable. 

CorrcBpondenl to communication is can- 
MuNicafur. Unfortunately, tbis word labours 
under the same imperfection, as tbe word 
probator has been seen labouring under. In- 
cluded in Ibe idea presented by it, is that of 
the effect endeavoured at, as being actually 
produced. The appellation on this occaden 
needed, is one by which a person employed 
in making, or endeavouring to make, conunu- 
nicalion of llie subject-uiatler in question, 
shall be designated. 

In esse of need, as the word executant, so 
the word cosnaimioaBf, both of them related 
by analogy to tbe word applicant, may per- 
Aiips be found employable. 

Correspondent to rccotdalion is recordator 
— for shortness, termed recorder : correspon- 
dent to tbe synonymous appellation tegistrR' 



tion, is regislrar. In Ibis case there is no 
difficulty, no diCTerenec between endeavour 
and performance. Be who reeords not any- 
thing is not a recorder : he who records any- 
thing is a recorder, be the recorded matter 
ever so little, or cvlt so much ^ and so in 
r^ard to the registrar, 

S 4. Jkdiealion. 

Bc^e any application can be made, there 
must be in existence an autboritjr, to which 
at any time it can he made. This authority 
is that of the judge, sitting In that which has 
been called the judicial theatre. Of the se- 
veral classes of persons who are as it were 
actors on that theatre — of their several func- 
tions and duties, a description has been given 
in the Constitutional Coilc,CbapterefromXll. 
to XXIX. inclusive. Reference to that por- 
tion of matter must be understood to be made 
in and by everything that here follows. 

Coeval with application and probation, is 
judiralion: as toapplicatlon, under the natural 
system of procedure, all application is proba. 
tive. Without the judge's being at the same 
time applied to, and acting at the very time 
that be is applied to, an application cannot in 
any case have place. Without permission to pro- 
ceed, no applicant cnn be suffered to proceed. 
Hence, then, it is by application made by an 
applicant that tbe first moment is occupied ; 
but it is by the applicant and the judge in 
conjunction, that occupation is given to the 
next moment, and thereafter to the number 
of minutes whatever they are, during which, 
at the initiative hearing, the intercourse con 

On each occasion, to what judicatory shall 
or may application be made ? The answer is 
short, and will naturally be satisfactory; Tu 
that judicatory, from application to which, 
the aggregate convenience of the several 
parlies may most cffeelually be promoted and 
provided for. 

No difficulty can have place in those cases 
which will always be of by liir the most fre- 
quent occurrence. These are, where the resi- 
dence of both or all parses is within tbe 
territory of tbe same judicatory, and where 
the subject-matter of the suit is also within 
that same territory. 

The only case in which any diOiculty can 
present itself, is that In which, the actual re- 
sidence of the party applying to be admitted 
pursuer being in tbe territory of that same 
judicatory, the actual residence of other par- 
lies, co-puisuers or defendants, is in the ter- 
ritory of a different judicatory — the actual 
reudence of each one of tbem, being at the 
saoja time capable of being different firorn 
tbe habitual residence: hence, by tinging the 
changes upon these differences, the following 
different cases are producible. 

For holding communicRtion between a judge 
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Kiid ■ jiidgeable, the <»nimunicatiDn begin- 
ning with (he judge, there are two modeii — 
the oral uid the epiataUry . All other drcuoi- 
stuices equal, the oral, it will be »e«n, it by 
tac the bent sdapled to each of the sever*! 
ends of juflii^e; la the Bvoidaiice ofnon-de- 
dtian and niisdeciaion — to the avoidance of 
delay, vexation, and eipenie. But when the 
reiideoce, habitual or actual, of the judgeable, 
ia at a certain distance from the judicatory, 
tien comei the queitjoil, — whether the ad- 
vantage in reepectof avoidance of non-deriaian 
■nd miadeciuon (to wit, through the inferior 
instructiveneas ot the evidence when elicited 
in the epistolary mode in comparieon of the 
oral mode) preponderate! or not. 

On tbia consideration, exceptiona (if any) 
excepted, no othrrwi«e, it ia understood, can 
application, if made, be entertained, than when 
made in the oral mode. And what is more- 
over understood is, Ihat the judicial location* 
H-ill he to such a de^^ee numerous, and the 
plan of partition by which they are marked 
out, to such a degree equal, that from the 
Attendance of a perum at the juilicatory, no 
considerable inconvenience will in general be 
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S 1. Rula <LM to mmmizalion o/tvil 
On each oecaaion, have constant regard fur 
all Che several etids uf justivei that is to say, 
minimize the sum, or the balance uf evil, com- 
posed of the evils opposite, respectively to 
tfaeae enda. 

or the teveral elements of value as applied 
to pleasures nnd paina, tbcnce to good and 
evil, magnitude — the compound of intensity 
and duration — being the most apparent, be 
carf ful not to overtook those, which when the 
good or evil in question is distant, are most 

liable to be overlooked or under%*alued 

namely, propinquity and probability. 

In like manner, in the case of any male- 
ficent act or practice, whether on the part of 
persons at large, or on the part of judicial 
functionaries, forget not to take into account 
the evil of the second order, — to wit, the 
second order, composed of the danger, and 
the alarm, the publicly difTusive evili any 
more than the evil of the first order — com. 
posed of the abglc-seated, and Ibe domesti- 
cally diffusive evU. 

§ 2. Rala at la irreparabU evil. 
Aa to irreparable evil. It may be such 
either — I. ahtalulelf, or, 2. relative^: ab- 
■olutely, to wit, in its own nature, relation 
bad to the nature of man in general; rela- 
tively, to wit, relation had to the condition 
of the particular indiridml or individual* con- 



cerned. Death is so, in its own naturi 
cuniary evil — pecuniary loss — is, in it: 
iisture, in a greater d^ee more easily repar- 
able, than evil in any other shape. Evil ofa 
comparatively inconsiderable amount may he 
irreparable, rehitlon had to the individual or 
individuals concerned. 

Evil whicb,wbethersbsoluteIy or relatively 
considered, is irreparable in itself, may also, 
relatively considered, not be irreparable intlia 
way of equivalent. 

Death is the only shape in which evil, on 
the part of the immediate sufferer, is certaiulf 
and invariably irreparable. 

In the way. and by means of compensatiou, 
there ia no evil to which it may not happen 
to be, in the instance of the individual in 
question, reparable in the way of equivalent. 

Relation had to the individual in question, 
an evil is reparable, and exactly repaired, 
when, after having sustained the evil and 
received thecompcnsation, it wouldbclmat- 
ter of indifference whether to rec^ve the lika 
evil, coupled with the like compensation, or 

What is manifest is — that to no person, J 
otbi-T than the individual himself, can it ba ^ 
known whether, in his instance, between an 
evil sustained, and a benefit received on m- 
rount of it, any compensation bave place or 

Considered with a view to its trreparalu- 
lity, the evil which an individual is liable to 
suffer is susceptible of the same division and 
distinction, as the sorts of offences to whicb 
an individual stands exposed; in the evil 
which is the result of the offence, may be 
aeen the sole reason, or rational cause, for 
the endeavour, on the part of the legislator. 

In this case, to minimize evil, have more 
especial care In exclude all such as is irrep^- 

Irreparable evil may be produced I. For 

want of a judicial mandate ; 2. Hy a judidal 
mandate. 

The sides liable to be affected by it are — 
I. The pursuer's i 2. The defendant's side 
of the suit. 

Causes or sources, from which irreparable 
evil is mostly liable to flow, arc — 

1. Deperition, or ultimate non-forthcom- 
ingneas, of the means of e^iecutioii. 

2. Deperition, or ultimate non-forthcom- 
ingness, of the meaiu of proof, or say, aourcea 
of evidence. 

Deperition, or ultimate non- forth coming- 
ness, of means of proof, includes, if complete, 
deperition of the means of rieculion ; to wit, 
in fiivuur of that side, to the interest of which, 
in case of the proof, the execution would 
have been subservient. 

Of a failure of the means of communica- 
tion, deperition, or ultimale noD-forlltcom- 
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ingncsa, u well of inmii uf proof u of means 

of eieeution. in>y be tbe reiull. 

By execution, understand a« well recipro- 
cal, u direct : dlrccl, it ■■ called, in the cone 
where the object of it ii to render to the 
puriuer the service demuided by him ; reci- 
procal, where it bos for object the rendering 
to a defendant compensation fur, or security 
against, vexation and expense produced by 
the punuit. 

When there are two antxgoniiing lota of 
evil, considered as liable to be produced, the 
one on tbe pursuer's aide of the suit _> the 
other on the defendant's — ^two evils, both 
irreparable, or tbe evil on one side reparable, 
on tbe other side irreparable, forget not to 
take into account the msgnitutle and value 
of each. On this occasion, let not tbe ima- 
gination be deluded by tbe impressiveness 
of the idea attached to the word irreparable. 
Loss, tbough certainly irreparable to the 
amount of a shilling, will not be to be guarded 
against with so much aiiuety, as a loss, 
tbough perhaps reparable, to the amount of 
a pound- 
In a wrong-imputing, yet not penal, private 
suit, the irreparable evil to be guarded againtt 
is, deperition of tbe means of compensation, 
or other means of satisfaction, for tbe wrong 

by the pursuer's, at the charge of the defen- 

Tn a purely public penal suit, the irrepar- 
able evil requiring to be guarded against, for 
the sake of tbe pursuer's «de, is ibe im- 
punity of the defendant, in the case of his 
baving been, in tbe shape in question, a de- 
linquent. 

In every sort of suit, tbe irreparable evils 
requiring to be guarded against, for tbe sake 
of the defendant's side, are — 1. On errone- 
ous, or inadequate grounds, conviction, and 
eonseijuenC burthen of compensation, or pu- 
niahiDCiit, or both, imposed upon tbe defen- 
dant : he in truth, not having been guilty, 
not having committed tbe wrong imputed to 
him, or any other similar to it. 2. The evit 
composed of the vexation and expense to 
wbich, by means of the suit, he may be sub- 
jected — the evil correspondent, and opposite 
to. the collateral ends of justice. 

4 3. Suki for tht guidance of the judge in 
the tztrcise of hii Hltrrior poiceri. 
On each occasion, tbe direct and lirst care 
and endeavour of the judge, will be the ful- 
filment of the direct ends of justice ; to wit, 
by taking such course, or doing that which in 
each individual instance shall be most con- 
ducive to the fulfilment of the direct ends of 
justice, positive and negative j further, to 
wit, tbe causing to be rendered when, and in 
to tai ai due, Ute Mfiice demmded by the 
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His next care will be the fulfilment of the 
cvllaterol ends of justice : to vrit, by m 



niEing, on each occasion, tbe quantity of evil 
m its several slmpes, delay, expense, and 
vexation at large, at the charge of tbe several 
classes of persons, in relation tu whom his 
powers will have to be exerciEcd. 

When, and in so far as, tbe colUteral 
ends of justice on the one part are seen to 
antagonize with tbe direct ends of justice 
on the other, it will be his care to pursue 
that course, by tbe takingof wbich, tbe ba- 
lance on the ude of good isgreatcst upon tbe 

On each individual occasion, at a security 
for the moiimiiation of the aggregate of good. 
and tbe minimization of tbe aggregate of evil, 
he will settle in his own nund, and make pub- 
lic declaration of, the reasons by the considera- 
tion of which his conduct bos been determined; 
which reasons will consist in the allegation 
of so many items in tbe account of evil, on 
both sides: magnitude, propinquity, certainly, 
or say probability, and extent, — being in 
relation to each head of good and evil, taken 
into the account. 

Proportioned to the clearness with which 
those reaioni are conceived, wilt be his qwn 
assurance and safisfection of the conlorniily 
of his proceedings with tbe ends and dictates 
of justice : proportioned to the cleamess 
with which they are expressed, will be the 
satisfaction aUbrded Id the superordinale au- 
thorities to whom he is responsible. 

For these purposes Ibe constitutional code, 
on Ibe principles of which this procedure 

power a hititude, to 
ore no Qxed limits i ani 
J according li 



ployed to any sinister purpose. 

With a view to the collateral ends of jus- 
tice, the following arc among the cautions 
which be will have to obt^eive : — 

Tbe applicant hiving been receive<1, in the 
character of pursuer, or pursuer's proxy, luid 
in support of the application, his evidence, 
appropriate or ^inply indicative, or both, 
elicited — the judge will not, in relation to 
any other person of whatever description (a 
proposed defendant, proposed «ilne*s. if any, 
or proposed co-pursuer, if any.) perform any 
operation liable lo be productive of vexation 
or expense, unless In his view of tbe matter, 
taking Budi evidence tor correct, a probability 
has place, that ac the charge of tbe proposed 
defendant, the service demanded, 
other 



ir less analogous 

To Ibe minimization of avoidable delay, he 

will have especial regard. Of delay, every 

moment beyond what is necessary to tbe 

direct ends- is detrimental to the direct ends. 
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as well as to the coliMtersl ends, of jurtice. 
To the direct enda, by the iDtermediate even- 
tual deeeaie of the pursuer, by chuice of de- 
perition of sources of evidence on both lides; 
and in cs*e of peraonal evidence, not klrrady 
in writing, danger of diminution of ciearneii, 
correctneti, and completeness, by taultinesa 
of recollection. To the collateral endB,^to 
the prejudice of the puMuet's aide, in so fin 
ai in the right, by and in proportion to the 
vexation attached to the noa-pOEScssion of tbe 
service due — and incidentally by and in pro- 
portion to the expense, the need of whieli 
Duy have been produced by intervening acci- 
dent; to the prejudice of the defendant's 
side, if in the wrong, in the greatest number 
of individual cases, it will not be ; since the 
lon^r it eonlinuet, the longer he remains 
exempted from the irrviee sought to be ex- 
acted at bia charge. 

But in BO far as he is in the right, be stands 
exposed by it, equally with the pursuer, to 
sufferance, to the prejudice uf the direct ends 
«f juilire. by deperition and rteleriorution of 
evidence, as above; and proportioned to his 
assurance of his being in the right, is the 
vexation he experiences from the apprehen- 
sion of being ultinuuel; regarded as being in 
the wrong, and on that account unduly sub- 
jected to the service, which though not due, 
is demanded at bis charge. 

But, of two or mare applications made at 
the Binie time, no one is there wluch may not 
of necessity be nwde to suffer delay by the 
just demands made by others, in an inde^te 
number, upon the judge's time. 

What may also happen is, that by defer- 
ring tliat which in the natural order of inquiry 
would be the next judicial operation to be 
performed, advantage nwy he produced, pre- 
ponderating over the disadvantage, to any or 
all the ends of justice. Asoftenas this iithe 
case, the judge will accordingly defer, to some 
future lime indicated, theperfoimsnceof such 
next judicial service : but for reason, and 
juati&catinn, be will bring to view the parti- 
cular Incident or iniddents hy which exception 
has appeared to be made to the genera] rule. 

In Buonaparte's civil code, the parties being 
iu the judicatory of the justice of the peace. 
admitted into the presence of each other and 
the judge, — great ii the anxiety expresaed 
prevent eonfuuoti on the occaaion of such 
all«rcBtian a« may natundly be expected; and 
on that account, for tJic prevention of that 
inconvenience, no person other than the judge 
is authoriied to put a questJon to any other. 
In Uiis Buxiety, no cause for dinapprobalion 
can assuredly be found, especially when the 
character of the people he bad to deal trifh Is 
canudered. 

In English judicature, all cause for any such 
ansicty is effectually eicludcd: not exiitiDK 
in the presence of the judge, |inrtiea cannot 



quarrel or annoy each other in the presence 
of the j udgc. Saving the sparingly exercised 
right of the judge to put questions, to no party 
on either side is any question put by any aort 
of peraon but an advocate; nor. unless be- 
tween advocate and advocate, or in an extra- 
ordinary case, in guarded terma, between 
advocate and judge, can altercaCioa in any 
shape have place. 

' nong the carea of the judge, will in like 
ler be the minimiiaiion of the number 
irsons, of whatever description, operated 
upon by the exercise of his power ; aa slao, in 
the instance of each such person, the number 
and vexatiousneis of the operations imposed 
npon them respectively. 

Accordingly, between the individual by 
whom, in each instance, the eompliancc ne- 
cessary to the redditioii of the service in 
question is to be produced, he will avoid in- 
terposing without necessity any mtermediata 
hand. The rcatonaare — 

1. By e%'ery aui^ intermediate hand, so 
interposed, is produced a chance of delay, and 
a chance of ultimate fiulure. 

2. By every such intermediate hand, ag 
interposed, is produced vexation, if no cooka 
peaeation, or no more than inadequate com- 
pensation, be accorded ; and in so &r ai 
compensation ia accorded, expense. 

StiddU-a^iuy-spariny, is the name given ta 
tliia rule. 

Of the application capable of being fnad* 
of the middle-agency-sparing rule, exalDplM 
are aa follows; — 

1. As per Constitutional Code, Chap. XIL 
Judiciary collectively. Giving to each li«in»- 
diate judge, once in possession of a suit, tlw^ 
faculty of operating for the purpose of It, in" 
the territory of any and every other imme- 
diate judge; instead of an address ftotn tba 
judge of the originating judicatory, to th* 
judge of the territory in which such several 
operations have Id he performed ; for thoi^ 
for various purposes, notice of what is daon 
may be n-quiaite for the information rf tli* 
judge in whose territory the operation >■ tO' 
be performed ; so ia ii also, at the same time, 
for every needful purpose, sufficient. 

By deferring the operation till after an an- 
swer from the judge in question had been 
received, or time for the reception of it 
elapsed, proportionable delay would be pro- 
duced, and that without need or use. 

When, for the purpose of justice, at the 
charge of any person, whether in the tituatian 
of defendant, or any other, the transfer of 
any subject-matter of property ia to be made, 
let not the co-operation or consent of such 
person be made neeewary to the validity of 
audi transfer. If, at (be hands of the person 
in question, disclosure of any matter of fact 
relative to such property be necessary, it 
will be exacted accordingly ; but to no effect 
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Dnibie rules (in particulsr, inflexible rule* ■> 
toquuititir) — rulea of wliirh on luiy occawon 
the effect may be lo prevent the iiiinimiiation 
of evil in the individual case calling far de- 
diion at the haodt of the judge. 

The pretence in this esse i», the avoiding 
to plaee arbitrary power in the hands of the 
judge. But ibe good thus sought is illusory. 
In ihe hands of a judge, power, in whalio- 
ever degree arbitrary, is no otherwise an evil, 
tbsn in to far ■■■ Us eflect is to produce evil 
in ■ tangible shape — la wit, human luffering 
— in ihe breanla of individual*. But where 
an inflexible rule, as to the quantity of any- 
thing, is laid down, Ibe ebajiFca against its 
not produeiiig evil iu excess, are as infinity 
to one. 

Against abuse of power, the only effectual, 
or efficient lEeurity, is composed of ccBponiii- 
bility ; substantial, punltional, and disloca- 
lianal responsibility, legal and moral. 

For the prevention of the abuse of power, 
on the part of judges, the appropriate pUce is 
accordingly, not so ranch in the procedure 
code as in the constitutional code. 

For cxeraplificBtian of the evil certain of 
being produred by inSexihle nilea in regard 
to quantity, take the three capital objects — 
natter of laliifacd'M, matter of puHithmml, 
and length of lime, 

FitBl, as (o the quantity of the matter of 
compensation, or other means of BStlsfuction. 
irthere be a ease in which, of the compensa- 
tion thus Inflexibly fixed, the quantity be defi- 
cient — in such sort deficient, as to be inferior 
tolheprofltoblninableby the wrong — it ope- 
rates, by the amount of (he difTerenee. as an 
inducement to commit the wrong, instead of 
operating as a means of repretiion for the 
prevention of it. 

So likewise in the case of punishment. If 
in the case of any crime, the punishment is, 
all things taken together, clearly inferior to 
the profit obtainable in the individual instance 
in question, by means of the crime, the elTvct 
of Uie so-called punishment is to operate by 
the amount of Ihe difference, nor as a re- 
pressive bond, for the prevention, but as an 
incentive and encouragement toward) the 
commission of the crime. To one offence 
(by wbieb in the individual caw in question, 
tbe delinquent has guned £100,} let XIO 
and no more have been the sum fixed on, the 
obligation of paying which, constilutea the 
aole punishment imposed. The effect of the 
law is. to operate ■* a bounty upon the oom- 
D of the prohibited id — of tbt act thus 



inexpertly prohibited — as a bounty to tl:e 
auiount of £90, subject to Ihe deduction of 
the expense, and tbe equivalent for tbe reia- 
tion in other shapes, attached to the aituation 
ol defenilont, in these cases. 

In the article of saliafaction and punhh- 
ment, provision against improvidence in this 
shape belongs obviously to the field of penal 
law. not directly to tbe field of judicial pro- 
cedure. Of improvidence in this shape, tbe 
marks are in a particular degree conspicuous 
in Buonaparte's codes. 

Now as to the fixalion of length of time t 
length of tune, allotted for the performance 
of various sortaof operations. Ingeneml, tbe 
pretetkce, or expected good, is avoidance of 
delay: but in genera], besides the production 
of the oppDtiite evil, predpitatiou. and thence 
tbe evil correspondent and opposite to tbe 
direct ends of justice, it has for its effect in- 
crease of delay, or increase of expense and 
Tcxation. or all three. 

A year was the maximum to which Fre- 
derick Ibe Great of Prussia fixed the (freatcst 
length oFa suit at law in his dominions : not 
small was the service be wns regarded by 
himself and by many another w«ll-wislier lo 
justice, as having by this exploit rendered to 
justiee. What was the conieijuem.'e ? In tbe 
first place, wheresoever the quantity of busi- 
ness necessary lo the avoidance of the evil 
opposite to the direct ends of justice (posi- 
tive and negative) could not be pcrfbrraell 
witbinthat time — production of the evil cor- 
respondent and opposite to the direct ends of 
justice. In the case of a to a certun degree 
complicated mercantile account, tor example ; 
in the cnse of tbe death or insolvency of a 
large capitalist, having ex tensl vedealing* with 
foreign states, this could nut but befrequently 
exemplified i and In any case, by the eiputtia- 
lion of asingle witness, if a necessary one. the 
same impossibility of rendering justice within 
the so allotted compass of time ivonld be pro- 
of a rule thus improvidently all-compre. 
hcnsive, delay, the Tery evil sought to he 
thus remedied, would nntumlly be not un- 
commonly among the fruits. This being tbe 
length allotted to the sittings, a judge to 
whose sinister interest delay showed itself 
fiivourable, would avail himself of the ordi. 
nance, to run on to the fuU length of it. 
This, he would aay, is what the ordinance 
requires. Well, lo this ordinance I have 
paid unquestionable obedience. 

Under the English system. );cnernlly speak- 
ing, fixed lengths of time are allotted for every 
operation i lengths of time without any th« 
snmllesl regard to tbe quantity of time neces. 
sary to the ends of justice — llie different 
quantities demanded liy different distances 
between place and place — Ihe difference* 
in lesgiecl of the degree of conipUci&M 
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es^tbe kbodtfi of partio 

iCncaut ; in 4 word, not any iLe 

> <aullcit regard a, in any put oF the aystem 

ftvf Gxition, paid to Uie drcumatuicei, nor 

* tkeieforc to the ipterett or feelings, of any uf 

tfae individual! concerned. 

In BO &r M the time is rendered unsuscep- 
tible of enlargement, here, in many instanceK 
to a certainty, is evil to a vast amount ne- 
cetntaled — eril, inthat uliiipe in which it is 
correipondent and oppoaite to the direct ends 
of jmtiee. In so Tiuoa it ii Busceplible of 
being- enlaced, here is a quantity more or 
leei coniiderable, added tii the lixed quantity 
of delay, vexation, and expense i for applica- 
tion must be made to the judicatory — appli- 
cation for the additional quantity of time. 
In tupport of the application, evidence must 
be produced — application with fees to soli- 
citors, advocates, subordinate judidiU otTi- 
cera, andperhapsjudgea — evidence care fully 
manu&ctured into the most unapt, delusive, 
and expensive shape. 

Thus goes on the game of leap-frog, be- 
tween strictness and liberality — each iieing 
in this, as on every other occasion, covered 
by a thick coating of well-paid and self-applied 
^platise. 

In English practice, whenever you see or 
bear the word strictness, expect to see in- 
justice : you will seldom be dis^pointed. 

Of the judicatories self-styled Equity 
courts, diUtorinets is. to the knowledge of 
everybody, the cfaamcleristic and most glar- 
ing cardinal vice. But could any unpaid eye 
endure to look into it, prectiiitalion might 
be seen carried to a no less high degree of 
perfection : predpitatian, by which in an ex- 
tensive class of cases, the production of the 
evils correspondent and opposite to the direct 
ends of justice is haliitually and with cer- 
tainty secured. 
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, the time allotted 
nsidering the work 
that i* to be done by it, and the lengths of 
necessary journeys ~ too short to admit of 
the work being done: for remvdv, on payment 
of £1 : 7s. to Jud»;es and Co.. two several 
additions may be made, by the half of which, 
it is rendered in most cases too long. A 
temptation is in every case held out to pur- 
chase a third length of delay : but under this 
indulgence lies a imp. in which the compnra- 
tivcly inexperienced law-practitioners are 
frequently caught, and this in such sort as to 
ptodliee, to the dismay of their respective 
sad maipecting dient*, the evil «>rrei<pon- 
itat Bad opposite to ihc direct end of jus- 
bni — th client loses his cause, because, 
unwillingly, his lawyers have been 



§ 5. Subilitution to indelible riiUi. 

Of the scverid rules laid down in this code, 
there la not one that is meant to be regarded 
as iiiSexible : no one is there, ftom winch, in 
case of necessity, the judge may not depart. 
But as often as he thus departs, the consti' 
tuted authorities (the publicopinion tribunal 
included) will be looking to him for the 
reason — the specific reason or reasons, by 
the contempUtion uf which, such departure 
shall have been produced ; and as often as be 
does this, without the astignment of any spe- 
cific reason, he will be considered as luving 
violated his official duty. 

Every such reason, will consist in an indi- 
cation of the evil which, in the individual case 
in question, would result from compliance 
with the rule : and with a proof, that by tbe 
aberration, cither no evil in any shape ha* 
been produced, or none but what has been 

iLweighed by auncomitant good. 
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laid down, in the terms 
ot 11, reservation is made of exceptions, and 
a Btringof exceptions is thereupon subjwncd. 
To every such rule, the Judge is at liberty to 
add an exception i but for every such excep- 
tion, an appropriate and sufficient reason will 
be looked for at his hands. 

§ 6. Which tide U moil likely to ht in the 
right t 

Antecedently to tbe view presented hy the 
inquiry into the particular fiict of the indivi- 
dual ruse, tbe general presumption arising out 
of the several relative situations will be in 
brour of the pursuer's, which is as much as 
tssay. in diibvour of the defendant's side. 

The general reason \t. that without some 
ground uf assurance atid belief in respect of 
the correctness of his judgment, it is not 
likely that a person would engage in, or would 
subject himself to the vexation and expense 
attached to. the character of pursuer, even in 
case of success. _ together with the still more 
ainpleeventualquantity incaeeofiti success. 
Thus on the score of mere self- regarding in. 
tereit, particularly when tbe force of the 
additional restriction, applicable by sympa- 
thetic afTection is added — a moral power 
which, how weak soever in comparison with 
self- regarding atTection, ><hould not in this, 
any more than any other case, be left altoge- 
ther out of the account. 

At the same time, the greater the succesi 
with which tbe endeavour to attain the ends 
of justice, direct and Co! lateral, is crowned, 
the less will he the dilferenee produced in 
that rosprct between the two correlative situ- 
ations. The less tbe vexation and expense 
allachcd to the aifualion, the less efiective 
will be the restraints, the tendency' of which 
is, to prevent a person flam etnbwkins in ' 
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In so hr u Ibe present proposed code ia 
ngbtly directed to those exduairely Ifgiti- 
■wte ends, sitong it the eontrart it will be 
Ceen la forin wilb tlie Knglish syitem of pro- 
eedure, not to speak ofotbers less renowned 
br a luppowd regard for the ends of juatice. 



CHAPTER VIll. 

I. *FPLIC*TtON. 



g I. Judicial AppUcalioH — n-hal. 
The •jitein of judicial procedure, itbas been 
teen, hu for its proper object, tbe giving 
execution ind effect to the ordinances of the 
IcgiiUture. 

The functionary, by the exercise of whose 
AiDction execution and eflcct is given to tbe 
ordioancei of the legislature, is (he judge. 
Tbe means by which that result is produced, 
ia the rendering to a person, wbo having need 
of it, makes application to him accordingly for 
tbe sort of service, by the rendering of which 
the result [■ produced. Name of such ap- 
propriate services — judieial services. 

The species of application by which inch 
judicial service is called for, call it a drmand. 

The aggregate of the whole operation pro- 
duced by a judicial demand, from the demand 
to tbe Xial operation by which execution and 
effect is given to the portion of law in ques- 
tion, both inclusive, — call it a suit in law, 
DT for shortness, • luit. 

In English practice — by a denomination 
manifestly inappropriale and productive of 
continual confusion _it is alio called atavit. 

Bui the case in which a demattd, made at 
lliE hands of a judge, for services tending to 
tbe giving execution and elfect to some cor- 
responding portion of the text of the law, is 
tbe service called for, — is but one out of 
several cases in which, for judicial service 
lending to the production of that eflect, ap- 
plication may be made, and that application 
complied with. 

Accordingly, of divers sorts of appliration, 
by each of which judicial servicei of the 
leTidcncy in question are applied for, and de- 
manded — the application called a judicial 
demand, and by wbicb. if ordered, cooimence- 
ment is given to a suit, is but one. 

By ■ judicial application, understand an 
application made to a judge as such — by any 
person other than a judge ai sucb. 

By any person who is desirous of obtaining 
judicial service in any shape, a judicial appli- 
cation may accordingly be made. 

By judicial service, undenttuid every iQcli 
•ervicB as a judge, aa aucb, is warranted by 
law in rendering to any pcrvon or persons. 

The servicea which it belongs to » judge 
as siich It) render, will be mosllv iLme which 
Vol. 11. 



B rendered ir 
_ that is 



Qsay. I 



which 1 



has been instituted, and runrinues depending. 
But neither are cases wanting, in which, with- 
out any suit instituted, it belonga to tbe judge 
to render certain appropriate services. So 
many of these cases — lo many are the dif- 
ferent pvrpoKt, for which a judicial applica- 
tion may be made. Certain cases, moreover, 
there are, in wbicb, for the adjustment of (he 
diiTeront interests concerned, judicial Fvrviccs 
may be necessary, even where no disagreement 
as between party and party has taken place. 
Of this sort is the case where the demand 
made to tbe judge ia simply Tequinlioc, and 
not. with relation to any parly, either crimi- 
native or inculpative. 

5 2. Applicanl'i Judicalary — Khal. 

It being desirable, in so far as practicable, 
that the territory in which tbe person in qucy- 
lion will be most likely to be called upon tu 
pay judiciary attendance, should be the terri- 
tory in wbicli he baa bis most ordinary babila- 
tion, in contradiatinction. and b preference to, 
every more distant judicatory : hence il ia de- 
sirable, that by persons in general, considered 
in respect of tbe need they may have to make 
judiciary application, it should he underilood 
what, in the case of an applicant, is meant by 
Ail judicatory — as in the case of a judge, by 
his territory. 

B^ the applicant'i juiliealori/. understand 
the judicatory belonging to and situate in the 
sub-district in which, as housekeeper or in- 
mate, as per Election Code, the applicant bai 
his settled habitation, if anyiiucb be has. If, 
in each of divers sub- districts, he has a settled 
habitation, or divers settled habitations, ao 
many aa there are at these sub-districts, so 
many are his jiidicaluries. 

To an applicant wbo has a settled babila- 
lion elsewhere, but not in the sub.4isliict to 
the judicatory of which be makes bis appli- 
catiim — as also, to an applicnnt who hoi no 
settled abode. — the judicatory, whatsoever 
it he, to which, ott tbe occasion in question, 
he makes such bts application, is, on and for 
that occasion, hia judicatory ; say his ecca- 
ifoaa / jiidicaloiy. 

Of the facility thus afforded to persons 
in the character of judicial appliisnti, no In- 
crease of vexation to pertons having oeranioii 
to act in a judicatory in any other chararter, 
Buehas thatof adefcnilanl. or that of a wit- 
ness in a suit, will, it will he seen, be the 

In every ease, therefore, any person wlioan 
desire It is to make application to a judica- 
tory for any purpose, may in the first instance 
make application to hia own judicatory. 

ir, the design of his application being l« 
couiiDcuvc a suit against auy person, tlie do- 
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micile ortbat perwn i^ within the inrneluril 
field of judicature, llie casi; is in that retpect 
the ordinary case. ir«uch intended defendant 
ku not an; domicile within that utne field, tht 
ose is in that respert an extraordinnr)' case 
It constitutes one of the natural causes a: 
obstrunion to the course of justice ipruviBioii 
for which is made elsewhere. 

On hearing him, the judge will inform hii 
what course to take. 

S 3. Order of making applicalion. 

For alt persons wailing la be hi^srd as ap- 
plicants, the station is in the visilom' gallery 
■9 to which, see Constitutional Code. 

On entrance into the gallery, the intended 
applicant receives from the doorkeeper 
ket. The tickets ore numbered in tmmerical 
order. He who. at or after the opening of 
the door, came Grst, received a ticket No. 1 ; 
he who came neit. No. '2 ; and so on. 

Immediately as the buiine^sofan spplirsnt 
is finished, the judge or registrar makes a 
ei^ to the door-keeper of the gullery. The 
door-keeper, csllingto the expectant applicant 
wfanse number entitles bioi to be next beard, 
looks at his ticket, and directs him forthwith 
to the applicant's ttation.* 

If applicants more than one are desirous 
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of the same application, they must first have 
■greed among themselves as to the order in 
which they shall speak -. if the whole num- 
ber peraiat in speaking together, tbey will all 
I .«f Ibem be made to withdraw, until they 
I •bve agreed upon the order of procedure as 

I^ with desirea ntutuallj opposite, s num- 
ber of applicants oOer themselves to speak on 
the same occasion, in relation to the same 
■utter, each struggling to be beard before tlie 
test, the order of procedure will be decided 
among them by lot. 

§ -1. Perianal Altendance. 

Purposes for which ihc persons! atCend- 

•nce of an applicant in the justice-chamber, 

while making his application, may be necca- 

iary of useful, with reference to his own de- 

1. Furnishing appropriate evidence as to 
bets, collative and ablative; say /tpproprialc- 
ttl/-ierciiig-evidtiice-/iiTniiliiKg. 

2. Fumuhing indicative evidence as to the 
■boTc : say ladicttlive-niidenct-fimishmg, 

3. Fumithing, at theinftanreof the judge, 
any such evidence as (though the tendency 
of it may be contrary to liit desires) may be 

* In a code of procedure, the iosenion vi 
pirdcuiar rcftulationa of this acrt are necessary 




neccisury to the preaervingof other pi 
from vexation and expense, contrary t» _ 
ends of justice; say Fiim.i$h ing irlf-itiutrBjaf. 1 
or ean/ciaonal tEutcnce. 

4. Furnishing security against undue te 
tlon imposable upon others, on the occaaapfl 
of the application ; say flei/ioiuifiiKfy-q^ri-J 
'"?■ 

5. Furnishing means of co-enduring c 
muiiication with him, for the purpose 
application; say Accetiibility- tecaring, or I 
MCuni-q/'-rDinin aaicaliun-iiffording. 

6. Receiving from the judge, wxmlag 
against the damage liable to be luatained ftoB 
sinister interest of proxie; profesuonal or 
even gratuitous; say Tuldary-adnii^-ri 
ing. 

7. Receiving at the beat hand, i. t.\ 
immediate way, the advice of the judge oa to 
proceeding or not proceeding in the applka^'. 
tion ; u to the mode best adapted to the en4^| 
of justice -, say Uilerior-courtt-ixitctTtijif 

As to JfeipDNiiti/iry-o^rrfing.- — E*fc' 
against which, on the occasion of a ' 
application, appropriate security may be iM*i 

1. Waste of judicatory'alime: thence dcwj 
lay, or even denial of justice, Eo those wli#' 
otherwise would at so much the earlier lim^ 
have been litigants. 

2. Undue vexation and expense, 
sons whose interest, according to 
vice demanded by the application, may coma 
to be detrimented by ulterior proceeding*. 
But, in so far as the applicant, tbougfa be be 
not the principal, can give as good aeeuiiQ 
agunst these evils as the principal could, hia 
attendance may be as useful as the princU 

'.bilits-ttcuriag, or meaos-of^ 
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1 . Securing to liim, if granted, the servie* 
demanded. 

2. Securing the public and indiridulb 
against the evils just mentioned. 

" 'nee the persons, communication with 
D should be secured, arc — I. The pcin> 
cipal at liny rate ; 2. The applicant, if a 
person other than the principal. But in ta 
far OS this security can be ai effectually af- 
forded by the applicant, wt by the principal, 
the principal's attendance is needless for tbia 
purpoi-e. 

As to Tulelary-adi-iee-Tcceicing : — As ta 
bis piu'pose, in so far as the mtd has place, 
he demand for the principal's attenilnuce ia 
trongest. True it ia, that if the need exist), 
t may he made viaible to bim, by the record 
it what passed between his proxy and th« 
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iSge, snd tb>t Tor Uie purpose of tiii-h ad- 
vite, tbc jiidf;e may, if lie «e8 reison, com- 
DiuuJ the principil'i atleniluice. But, on 
the nutter of the record, he may be more or 
l«a ill. qualified to form b Judgment for tbii 
purposF. And there may be reason for his 
receiving the judge's advice, though by in- 
dolence, or lame other mfrtive. the judge 
tony be prevented from comoianding his st- 
tecduiee for that purpote. 

Alto Utltriur-cotmt-Ktllaig: — If the caae 
be auch, that the principal boa need of the 
judgc'f tutelary advice an above, the ulterior 
course, trbich it will be most fit for the pro- 
cedure to receive, may depend upon the na- 
ture of such tutelary advice. 

These cooiiderations tvill serve as H me- 
mento to ihe judge, to be on the watch, fur 
tbe need which may have place in relatiou 
to thia tutelary advice. 

As to Confiaorial- andtHCi-famishng ;- 
For the prevention of eviia to other jntei 
enee*, true it ia that the attendance of the 
principal may, after the attendance of 
proxy, require lo be exacted. But (uppoung 
it ciarted lime enough for lucb preventive 
purpose, the exaction of it, in the lirHt ia- 
■Caace, ii to thii purpose needlcEB. 

§5. Applicatttl—aho. 

On the oeouion of a judicial application, 
applicants require lo be lUatinguished, in tbe 
first place, into principoU ujid proxies. 

A principal applicant, ia he by wbom tbe 
■{iplieation is made on his own account. A 
proxy applicant, ii he whose application is 
made on an account of another, or otliera. 
In respect of a joint-interest, the same per- 
fon tnaybeapplicantonhisowti account, uld 
Lkewise on account offals co-intcreBsees. 

In relation to the benefit, or Ihe burthen 
vhich is tbe object of Ihe application, the 
applicant may be poeeeieed, or not, of apedal 
interest, or any peculiar and self-reading 
interest, in the Bubject-matter of the appli- 
otioD. A person, the purpose of whose 
Bjipliration is the procuring some benefit for, 
or the averting some burthen Irom, anindi- 
vidua! or a community, with whom he is not 
connected by any ipedal tic of aelf-regarding 
intercBl, ia an applicant not potieesed of any 
special interest in the subject-mailer of his 
application. 

A ipeciol interessee, may be so either on 
a purely self-account, or on a purely tiust- 
account, 01 on a compound- account. 

In so far as a perton is interested on behlUf 
of another, to whose interest he stands bound 
to Ki'^ special support, he is styled a trustee 
on behalf of audi other, or others i and the 
interest be thus |>osae«es ia styled a fida. 
eiaty iitttreil ; and the law by wbich he is so 
bouni), is styled a fruil-crselin^ few. the 



jierson on whose account — for whoK sake, 
the trust is created, is styled a ptincipaliu the 
trust, or say a beatfiieadaTy.' 

When a trust it created by Inw, as above, 
it may be eitbet with or without the instru- 
mentality of a person or persons operating., 

to that purpose: when it is with such ' 

mentality, the person or persons so 
may be styled trustee, or trustees. 
case, there are three psftiea connected a 
jointly tnterestetl : — to wit, I. The benefi 
tendary: 2. Tbe trustee: 3. Tbe trust, 
trustors ; or say, the trust-maker or ti 
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When it is by the benefitendory that, ande^4 
the sanction of the law, tbe trust is created, J 
and a person or persona constituted ta' - 
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such benefitendary on llie one pi 
and tbe trustee or truslees on the other. 

Examples of trusts and trustees, c 
by act of law, without the inslnimcntalily ol 
any peraon or persons, are as follow :^ 

1. A husband, acting and applying on ae-t ■ 
count of his wife. 

2. A fiitber, in quality of nat ural, that is (a \ 
say, law-loaledguBrdiantobisson 
ter under age. 

3. A mother, in dvfaultof her husband, iSifl 
quality of natural, that is to say, law-locatAd. f 
guardian to her aon or daughter under age. 

4. A guardian, in the case where, without 
need of liis own instrumentality, be is law- 
located as sucb, in relation to a person under 
age. 

5. A guardian, in the cose where, without 
need of bis own instrumentality, a person is 
constituted such, with relation to 
hibouring under mental derangcmei 

Examples of trusts luid trustees, creatcdTI 
such by act of law, by and uitb the inatrua M 
mentality of the trust-maker, but without 



* In the English system, the beneflicndaryhir^ 
no other name than ctiluy pie Inut This dtf J 
nomination, being taken frnm Ihe obsolete law] 
French.iaalH^EtberuDintelligibletaallbullav- J 

Sen. Conspicuous is the awkwaidneis of iM 
rame: it isa sort of an eltipticalabi' 

a longpbraic, Ibe tenor of which re ._ .._ 

divined : suppose cialua al bieit de fvi U Inul 
atCTci. In the case ofliis being regarded as a^ '' 
tually benefited, itaia beneStendaiy will naturaltj* I 
receive the aKid]atioa.of-B bcneStee. But iIm / 
actual fiilfllmeDt of the de«gn enlawained or — 
reasedtobeeateHaiiiad.iBioonrecaric '- 

of ifaeiubttituiiDctDftbeaiJuclIadan ^ _ 

the word int/fitrndary. Witness the hrnwhM ^ 
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tbe instrumentalily of (be bcncfidendariM, 
t u follow ■' 

1. A teaUmentarilf-lDcated post-obitusry 
tvdminiaCrator: the bencficifnilBries ill this 

caie, with or ivithoot tbe Edm In [at rat or him- 
«elr, are the ro-interessees, as above, [n the 
magi of ptoperly left vacant by tbe dcalb. 

2. Tbe ca<ie where a person, desirous of 
conferring a benefit on a rertain perion or 
persons, invests a idbbb of property in the 
Wdi of a trustee or trustees, in (rurt, to be 
faposed of in a certain way mentioned, for 
the beneflC of a person or persons in the cha- 
racter of a beueGciendary, or set of benefi- 

£xaniplei of trusts and trustees, created 
I snder the sanction of tbe law, by the trustor 
I and trustors, and tbe benefldendary and hene- 
I fdendnries, in the way of contract, arc — 
f 1. Tbe ease of a general agent and bis prin- 
r ■flipal 1 a general agent, to wit, or truster, to 
K inom tbe prlndpal, as beneficiendary, en- 
T trusts the management of hie pecuniary, and 
■' r intcresti in general. To this bead be- 
.,t tbe case of a steward receiving tbe 
WhiJe income of his principsl. 

2. The cose of a spenal agent, acting in 
the capacity of a steworil of a particular 
('landed estate. 

S. Tbe ease of tbe manager of a manufac- 

I 4. The case of an agent Or factor, acting 
I'lo the safe of a particular arlicle, or set of 
[ articles, whether in the way of ordinary sole, 
BT in tbe way of auction, 

5. Tbe case of an agent or bctor, acting 
U sucb, in behalf of a prJnripal, bubitually or 
temporarily resident in a foreign country. 

In the Constitutional Code throughout, 
hit more particularly in those chapters which 
, concern the businesi of the adoiinistralor's 
department, may be seen mention made of 
, divers functions, as exercisable by public 
. fimctionaries, for the benefit of the public. 
In the instanee of many, if not all of them, 
fimctions of tbe same nature, and thereby 
■uiceptible of tbe same denomination, are 
exercisable, and everywhere habitually eier. 
lased, bj individuals in the character of trus- 
tees, on behalf of individuals, aud bodies of 
men. in tbe character of bene&ciendaries. 
Examples of applicant cD.intere!Becs are — 
Where B partnerattendson account of bim- 
■elf^ and bis co-partner, in respect of the 
partnership estates. 
, A person attending on account of the mass 
1 of property belonging to an individual, or a 
"ptrtDership, in a state of insolvency. 

A person attending on behalf of a body- 
corporate associated bylaw, and being or nut 
Wag a member thereof. 

A person attending as a representative, or 
member ofa body of persons assucwted either 
promiscuously or on a special oci^asion, and 
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for a special purpose, I 
any legal instrument. 

A person attending, in a case of alleged and 
supposed necessity, in tbe character of aaelf- 
constituted trustee, for any of tbe classes of 
principals above mentioned, on the ground 
that, by negligence or sitiister desijjn, or by 
reason of a blameless want of appropriate 
information on the part of the proper trustee 
or trustees, the interest of the principal 
would, but for such application, be exposed 
to suffer irreparable damage. 1 

§6. /iitereUKJ — icJd. I 

A penon who on any account makes judi- 
cinl application to a judicatory . becomes, by so 
doing, or assumes himself lo be, an lateresiee. 
Intcressee is a word bearing reference to 
some subject-matter. By an interessee, un- 
derstand a person possessing a legal interest 
(an interest sanctioned, or considered as being 
about to be sanctioned, by law,) in the way 
of profit or loss in some assignaMe subject- 
Such interest a man may possess ei 
his own account, oi on that of anot 

self-account interest ; if, and so far as : 
account of another person Or persons 
trust-account, 

A person who, with reference to tl 



An applicant, applying on behalf of a nun 
ber of self-account co-intereEses, is with n 
lation to them a representative : he is on tbi 
oecssion their representadve ; if be is one of J 
their number, a joint-account representative e f 
if he is not of Iheir number, a trustee-reprc- I 



's becoming such, the cs 
'n agency alone, or the agen« j 



Of an intei 
is, either his 
of some other per 
own agency in conjunction with that of bohm 
other person or persons. In the first oue, he 
is a purely self-constituted interes&ee: in tha 
second case, a located interessee; in the third 
case, a consenting located trustee. 

A located trustee, ia located cither by Iha 
taw. that is to say, by the legislature atone, 
with or without his consent, or by the law 
and some other person or persons jointly. In 
the first case, there is no trutlor ; in tbe second, 
there is a trustor, or set of trustors. 

Of cases in which a trustee is located by 
the law alone, examples are as follow: — 

A father, in respect of the power exercised 
by him in reUtion to, and over his children. 

A husband, in respect of any such power 
as is given bim, by law. to be eierdsed ' 
relation to, and over his wife. 

A guardian, in respect of the power ov 
the person and property of his or her war 
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in so &r u esUbliahed by law, without need 
of concurrence on the prt of uif peraon. 

A trustee nwy be such, either without 
power or with power over parHuiB ortUngs. 

A >elf-con«Cituted truitee, u alHtve, ia a 
trustee wilbout legal power. Without coni- 
uiiegion trom any benvGcienilary, or any lo- 
cated trustee, or the law, — undertaking the 
perrormance of a certain service, for the be- 
nefit of the beacficiendary, be constitutes 
himself, in ao far, ■ eerrant of such bencfi- 
cicndary: and for damage done to any person, 
on the occasion of such scrtice, or supposed or 
pretended HTvice. he is compenEntionally. and 
in case of sinister design, Hnii evil conscioua- 
iicss or temerity, punitionally responsible. 

Of joint-account representative spplicBnts, 
eianiples are as follow ; — 

1. A person applying as meiDber of a pri- 
vate partnership. 

2. A person applying as member of a joint- 
ttock company. 

3. A person applying as one of two or more 
trustees, located as such, witb power over a 
mats of property, placed at their disposal, for 
their own joint benefit. 

Wheresoever a trustee is located aa audi, 
< Iruif is said to be estatilisbvd. , 

By a trust, understand a power, burthened 
with obligalion— with the obligation of giving 
la (he power such exerdse, ai in some par- 
ticular (vay to render it serviceable to some 
person or persons, determinate or indeler- 
miiiBta, in any number, up to that of all the 
inhnhitantt of the political state. 

Parties to every trust are — firet, a person 
or persons by whom the service ia intended 
to be rendered; second, a bcnclieienllBry or 
bcneJiciendBries, to whom the seriice is in- 
tended Ut be rendered. 

If it were by a single individual, that the 
trustee or trustees was or were located, be, 
in relation to them, is locator — sole locator; 
if divert individuals, each of tbem is a joint 

A trustor, by whom a trust Is established 
by the location of a certain trustee or ce 
trustees, witb power for continuing the trust, 
and preventing its eitinction, by successive 
acts of location, may be styled tbc/omif^ of 

§ 7. Application htnc tammfticeil. 

At the proper Italian, the applicant sit< or 
■tandsin silence, until addressed by (he judge. 

Judge to applicant : — What is it you have 
to tell us of? _ 

1. A service which you claim, for yourself 
or any one, at tbe bands of any one ? 

S. A wrung for which you claim, for your- 
self or any one, satisbction at the charge of 



4. Or unytbin^^, and what else ? 
After utterance of tbe introductive ques- 
ion, ending with tbe words tell us of, the j udge 
nukes a short pause, to give time to the 
ipplicant to say, Prrpareii, n'r, or. lam pre- 
pared — if such be the case. 

By tbe word prepared, the judge under- 
stand) that the applicant is sulGciently pre- 
pared to state the nature of his application. 

'cr one or other of the above heads, witb- 
need of assistance ironi tbe judge, 
r no such intimation is conveyed, then 
only it is that the judge proceeds to enume- 
rate the several above-mentioned purposes, 
and modes of contentious application, tbiit 
the applicant may settle nitb himseir, and 
declare to which of them the matter he has 
to state belongs. 

If. for want of appropriate aptitude, the 
applicant is unable to give, in the first in- 
stance, an intelligible answer to tbe above 
questions, in sucb mauner as to refer tbe ease 
to any one of the general hemU already 
brought to view, the judge will continue 
hearing and interrogating him, till the import 
of hia application it tufliciently ascertained. 

For giving tkcility to these examinations, 
as well at for other purposes, a set of appro- 
priate tables will have been provided, and 
kepthung up in the jintiee-chamher, in such 
manner as to be legible to the greatest pos- 
sible number of persons at once ; as also tbe 
like in smaller form, in such sort that one 
copy may be held in baud by the applicant, 
and another by the judge. 

Examples of these tablet are as follows: — 
Tabic 1. Table of scruices fi-i^if./;, oirightt 
oblainable, containing a list of the several 
sorts of effective services, which by the cor- 
respoading judicial services performed by tha 
judge, one person may claim at the hands of 
another, without tbe imputation of wrong 
from the not having rendered them ; adding 
to each service tbe several efficient causes of 
the right or title to receive it. 

Table 2. Table of wrongs. pritaU and 
pabUco-private, with the correspondent re- 
medies; consisting in modes of satisfaction, 
witb or without modes of punishment addeil 
or substituted to aatis&iclion, as the caae 

Tabu 3. Table of purely public lerongi, 
with the correspondent rememes. 

For these several tables, headsacd matter 
may be teen in tbe iHlrodMlion to tht iVi'a- 
ciplii of Morals and LegiilalioH, and in the 
TfBiti de Lfgiilalion Civile et Pfnate* 

If the applicant can read, the judge causes 
such of these tables at may serve for his as- 
sistance to he put into bis hand^ having in 
his own hand or view, copies of the same : if 
the applicant cannot read, tbe copy whict 

• See ^'ol. 1. p, 9fl, el ug. 
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tbE judge bus, un^tsbim in putting quMtidni 
or giving initructJDni to tlie applicant, ai the 
CB<E may require. 

If tbe Bpplicatian !«■ contentioui, the con- 
■ -a per Chapter XII. 



atory 



H€a, 






If tlie appli 
applicant will name it as above by 
ptinte generic denomination. 

To MTe dme, tlieie denominBtions wlU 
not, like tht others, be recited bv tbe judge. 
They are of comparatively tare occurrence : 
nor vf ill they need, any of them, to be made 
by any penmn who is not able to explain 
bimself suflieiently on tbe subject ; to wit, 
either by perusal of the code, or by previoua 
conference with Bome friend, from whom auf- 
ficientinittuetionaiid direction will bate been 
obtained. 

In uiy ca«p, it may be either on the appti- 
rant's own account, or on account of lome 
other peraon, that tbe application is made. 
But how the matler stands in this respect, 
the judge will without diftSculty uuderdand 
from the applicant's stitenieTit. Interrogations 
tu that effect need not therefore be included 
in the judge's address as above. 

For the several eases in which one person 
may make application on behalf of another, 
ace Chapter XII. /mtiatoiy Hearing. 

At the conimenoementof the 



II the 



e of it 



t be 



clear that the appUcant can read, the jud^ 
with bis hand may point to, and if near 
enough, touch the spot on which the legend 
containing the warning agninst falsehood is 
displayed: asto which, see Chapter yHdiciary 
CollieliMfy (Cb.III.)inthe Constitutional 
Code. 

In the ease of an infortnation, he will take 
seasahove for ascertaining the 
•e of the wrong complained of, or the 
■ervioe to whidi tbe party in question has a 
ripht._ 

If it be tbe case of a wrong, as it com- 
monly will be. and moit commonly that of a 
etime, he will collect from the informant 
whether he be or be not desirous or content 
to be a pursuer, alone or in conjunction with 
some other individual, or the govemmoni ad- 
Dr both; which done, he will determine 
aa to the eomplying or not complying with 
tbe desire. 

In this caae more particularly, a question 
liable to come under consideration will be, 
whether the feet spoken to in the information 
be the criminal act itself, or only a lact 
capable of operating in the cfairscter of cir- 
cuiTistantial evidence ; and in both cases, 
whether according to his account the infor- 
ninnt was In relation ia the fact In question, 
himself a percipient witness, or whether all 
be has to fpeak to it his having rrasi 
beneve that «notbn penon, known ot 



known to him, may probably have been, in 
relation to it, a percipient witness. In this 
latter ca-ie comes the demand for investiga- 
tion, as explained in another chapter. 

As already observed, there is no sort of ease 
in which there may not be need of such inves- 
tigatory process, nor any in which tbe servica 
rendered lo parties hy the employment of it 
may not outweigh the vexation and expense. 
But in England, it not being employed but 
in cases regarded as belonging to tbe highest 
clashes of crimes, or in judieatoriet into which 
the eye of the public scarcely penettales, 
those higher classes of cases are the only onea 
in which the need of it can be expected to 
present itself to the generality of readers. 

As to the person, if any. to whom the ad- 
dress shall be made by the judge before any 
is made to the defendant, — here agtun is a 
point in relation to which an option will be 
lo he made by the jud^. 

So likewise in regard to tbe three several 
modes of address above mentioned. 

On tbii occasion, too, will come the con- 
sideratiou whether to consign the function of 
pursuer to the government itdvocate j and 
no sooner docs reason iiiHldent for this 
operation present itself, than the judge will 
perform it accordingly, that his opinion and 
decision respecting the points above mention- 
ed may be heard. 

%8, Application — iti pvrpaiei. 

In regard to purposes, tbe leading principle 
seems to he, that to ail purposes that can 
with propriety be termed judicial, tbe faculty 
ought Co he open to exercise i and to render 
the purpose judicial, it it not necessary that 
on the occasion in question s suit should ac- 
tually have been instituted. It it sufficieni, 
if either a probability having place lljst a 
suit of ■ certain description will be instituted, 
it win in probability be conducive to the 
ends of justice that the service aimed at by 
the appticntinn should be granted ; or that if 
the service be granted, ■ suit conducive to 
the ends of justice may in probubilily he 
instituted, and the ends of justice thereby 
attained, in a cose in which, hut for this same 
serrice, a suit might Otherwise not have been 
instituted, ai>d thereby the ends of justice 
might have iiuled of being attained. 

Cases there arc, in wiiich, though strictly 
speaking the business it nut of a judicial na- 
ture, inaimuch at no contestation hatb u yet 
place, and though at the hands of the judge 
no judicial termination ol n suit may come to 
or be Intended robe called for, ^ — yet among 
tbe powers neeetssry to be exercised for the 
accomplishment of this desirable purpose, are 
some of those which aie indisputably attached 
lo the oflice of judges. Of this sort it the 
evidence-elidting power and function. 

On tbe present occtsion will be added ccrr 
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Urin powen, the demand for the exerdae of 
whifb is created by tome accident, or other 
fvert, by which it cannot without previou* 
inquiry, that is to my, Glicilation of evidence, 
be aacertained whether or not there nny not 
be litiBconteatation, ind in consequence of 
it. demand for tbe exercise of powers exclu- 
sively attached to tbe office of judge. Had 
the sinte of facta been previouily known, the 
powen necesMry to the production of the 
ilpBJrable eSect — for instance, the itajingor 
reparation of calamity in this or that shape — 
Plight have been exercised by other efficient 
handa ; but no auch hands being in readineas, 
and thoie of the judge being in readineaa, it 
ii by ihem that the power* in question are 
cieidaesblc, with more effect than by any 
other, and by them that it is accordingly fit 
ihcy ahould be exercised. 

The purposes for which an individual may 
make application to a judge, as such, are 
either — I. Ordinary; S. Extraordinary. The 
ordinary are,—l. Contentiouai 2. Simply in- 
formative. The extraordinary are — I.Cousul' 
talivei 3. Damage preventive -, 3. Proapective- 
evidence-securing. 

Purpose — contentious. By the contentious 
purpose, understand the purpose to institute 
a suit at law. When from the dedsration 
made by the applicnnC. it appears that this is 
hia purpose, and when by the judge his pro- 
aecutiun of this purpose is allowed, the suit 
is declared to be instituted, and the bearing 
thus going on is dedared to he the initiatory 
bearing in relation to this same suit. The 
applicant in this case is a purauer. 

Purpose — simply informative. In contem- 
plation of a certain criminal offence or wrong, 
from which he ur sunie other individual, or 
the public at lar^, has suffered damage, or 
as he supposes was in danger of receiving 
damage — an applicant who is deiiroui that 
purauit on the ground thereof be made by 
some one else (far eiample. hy tbe couatituted 
authorities,) but is not desirous to act for 
himself ai pursuer, deures to be admitted to 
deliver information thereto relative, — such 
applicant is an informant. 

If, in cantemplation of an eventual suit 
purely non-penal, infonnatinu through regard 
■o (he ends of justice ur to the welhire of a 
party suppoaed to be interested, is given by 
an individual who hsi not himself any (pedal 
interest in such suit, — this application is that 
of a non-commiasioned proxy. 

In English practice, on both these ground*. 
applications hare place every day in certain 
criniinni cases. The cases are mostly those 
in which liie punishment attributed to the 
licence rise* to the height of what is so uuiii- 
fclligibly eilled /elaiig. But if in a judicial 
(^ase of Ibis sort, tbe reeript of inbnnation is 
capibia of beinj; of any nie, ao it it in every 
Otner. Yet in no other oMe ia there a judge 



who will receive it. The sort of judge by 
whom, in this case, the information is re- 
ceived, ia Dot the judge under whom the euit 
will receive its termination, but the sort of 
judge by whom a sort of preliminary, incom* 
pletc, and never-conclusive inquiry ia carried 
on ; to wit, the justice of the peace. 

Purpose — consultative. 8y ihe conaults- 
lire purpoae, understand the purpoie which 
ia in view, when, being in doubt concerning 
the interpretation that may eventually be put 
by the judge on a certain portion of the body 
of the law, tbe application has for its object 
the calling into exercise the judge's pre-in< 
terpretative function. The applicant Id thli 
case is a consultant. 

lotivefor the consultation is — either 
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takes en intercal. where a 
certain course in which the law has, as he 
supposes, a bearing — an anxiety to know in 
what manner it would by ihe judge be even- 
tually regarded as bearing 

Of the cases in which a demand for an 
application for this purpose may have phiee, 
examples are as follows : — I. Conveyance i 
the applicant desirous of making, on certain 
conditions, conveyance of a certain right, of 
or relating to a certain mats of property, hut 
not sutTlciently assured of tbe validity or the 
inipu nihility of such conveyance, 'i. Contract; 
so in regard to a contract to n certain effect. 
3. Prohibited acta: so in regard to a certain 
act at large, which he is dnirous of perform- 
ing, but is not suflidently assured of its not 
being regarded as prohibited, and thence pu- 
nishable. 

Purpose — dam Bge.pre Ton live. According 
to the source of the damage, this purpose 
may he — I. Calamity — damage-preventive ; 
2. Delinquency — damage-preventive! 3. Ab- 
aenteesbip — damage-preventive. 

For examples of ibe moditicatian, of which 
calamity ia susceptible, see Constitutional 
Code, Chapter XI. ^ H, PrevenliBe Serriiv 
Minuter. So likewiae, for damages through 
delinquency. Utidcr calninity include casu- 
alty; the difference being only aa between 
greater and less ; determinate separatire line. 

For the pievenlion of calamity — ^prevention 
of the commencement or the continuance, 
as the caw may be. — application may also 
be made to a prevent ire-ier rice functionary, 
as per Const. Code, or (o the local headman. 

If for tbe rendering of the service needed, 
powers such aa belong to the judge, and not 
to those two other functionaries respective- 
ly, arc necessary, then Is it to the judge alone 
that applintion will be to be made ; and if 
made to either of those other funclionarie*, 
tbe applicant will by them be referred to Ibe 

By the abtenteethip-damage, undcntand 
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Ihnt which h liable to tiive plvx for wsnt 
of proprietsry rare : the proprieter, Itnown 
or uiilcnown, llisUnt from the «pot, anil no 
other perHHi at hand, with lulGdent autho- 
rity uid inclination to prevent the duoage. 
Elamplea are — 

1. Agricultural produce perishing for want 
of being gathered in. 

2. Agricultural live-stock perishing for 

3. Perishable stock in trade perishing for 
want of appropriate cure or ghIc. 

For ibis purpose, appliration may also be 
made to the local headinan. 

Purpose— prospeclive-evidcnee securing. 
The purpose here is the saving a right, or 
n means of represeing a wrong from being 
lost for want of appropriate and judidall)' re- 
ceivable evidence. Personal evidence is liable 
to be lost by death, physical inubility, or local 
trunsfer of the person from whom it should 
have come ; written and other real evidence 
by dcBtruction, mislaying, or local transfer. 
If after commencement of a suit grounded 
on it, evidence should be made forthcoming, 
to should it before : reuou in both cases Ihe 
same. By securing ii before the suit a suit 
may, in majiy cases, be prevented. In non- 
penal eases, the need is more apt than in 
penal casei, to have place : but as to the 
supply, if in any case conducive to the ends 
of justice, 10 it is in every other. 

The person from whom the evidence is 
needed, may be the applicant, or any other 
person. In the first case, alt that is de- 
manded is, that the evidenoe which the ap- 
plicant is ready to deliver, either be received 
and recorded: added or substituted, in the 
Diher esse, i> the demand that, as in an al- 
ready enating suit, an appropriate order be 
delivered, ordering by whom, when, where, 
and how, it is to be delivered. The appli- 
cant in tbe first case is a prospective evi- 
dence offerer ; in the other, a prospective 



In both cases, precautionary arrangements 
are needed for the prevention of abuse. 

Under the English system, appliration for 
this purpose is not altogether without ex- 
ample. But by the eiiunple, such as it is, 
so fiir from being removed, the imputBtiori 
of improvidence and inaptitude is but esta- 
blished and exposed. Co-extensive with the 
whole field of legislation and judicature is as 
above, the need ; under the English system, 
no more than a comer of that Huoe field is 

As to the means of obtainment, to fitr from 
being obtainable without a suit, it is not ob- 
tuinable without a suit of the most expensive 
kind, — a suit in equity, instituted for that 
sole purpose, unless already instituted for 
■ome other. Field of supply, a portion of the 
field of equity juriidiction. What the whole 



is, belongs to the category of things unknown 
and unknowable: so likewise what this por- 
tion is ; on each occasion, the whole and tbe 
part are whatever the judge pleases. Within 
that part, does your case entitle you to the 
service? Ere you can form the slightest guess. 
you have an ocean of disrinctions to wade 
through — distinctions without reason and 
without end. Ask the chancellor, and wben 
you have distributed a few hundreds, or a 
few thousands of pounds among him and his 
partners, creatures, and dependants, — at tbe 
end of a course of years, he will either tell 
you, or not tell you ; and if he tells you, he 
will either grnntyou the supply or refuse it. 
making proclamalian all the while of the 
profundity of his reflection, the acutencss uf 
his discernment, and the anxiety of his foe- 
tcring care. When thus granted in words, 
you will take proceedings for obtaining it in 
effect, and before they are concluded, be not 
surprised, if the evidence has perished. 

§9. Mode oral --a^hi. 

No otherwise than orally delivered, and 
in tbe justice-chamber, is any judiciary ap- 
plication receivable. 

But by any applicant attending as sucb, 
any letter, to whomsoever addressed, whe- 
ther to himself or to the judge, or to any 
other penon — may be read or presented for 
reading : the letter being open, and contain- 
ing matter relevant to his application ; and 
the applicant being responsible, in respect of 
the contents and the purposes for which it Is 
exbibitcd. 

A person by whom an application is made, 
and by whom accordingly an appropriate dis- 
course is addressed to tbe judge, may, for 
occasional assistance and support, bring with 
bim any person not specially inhibited. But 
for special reason assigned by tbe judge, any 
such os^stant or supporter may be ordered 
uid made to withdraw. 

Concerning any matter, in relation to which 
judicial ^iplication may he made to a judge, 
no application can lawfully be made to him 
elsewhere than in open judicatory. To make 
any application elsewhere js. in the pnrty 
making it — in attempt or preparation — an 
act of corm/iftn^nesi, and as such, punishable ; 
to receive it without disclosure, is in a like 
manner, on tbe part of the judge, an act of 
corrvpUdneEi. As to this, see Coiistitulional 
Code. Chapter XII. § 15. Serrel Mtrceuru 
obviated : atid rIm> for the eases in which it 
may be requisite that ihe discourse should be 
secret, and for the mode in which such secresy 
shall be kept. 

§ 10. Oalhi, noM — vhy. 
QvalUm : As a security for testimonial 
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Beraiise it is needless and ineUBcadoul to 
every good [lurposc ; to evil purpoiei, id pro- 
digious extent, effective. 

It in needlesB. The responsibility here 
propoeed — responsibility satisikctionu, pu- 
nilional, and upon occssion, diBlocntional — 
responsibility to ibe legal eanetion, respon- 
sibility to the popular or moral sanction, to 
the judicial and public-opinion tribunals — 
is abundantly sufficient. 

It is inefficadouB. Utterlydevoidofefficacy 
it is proved to be, by universal iind continu- 
ally repeated experience. Under tbe English 
syilein, its invalidity, in respect of moral 
obligation, is abundantly recognised by the 
practice of tbe constituted autborities. 

1. In the situation of jurymen in general. 
In no instance, when any difTerence of opinion 
has place, can any reriUct be given without 
» breach of tbe promise thus pretended to be 
sanctioned. The verdict being delivered as 
UDariimouB, jurors in any number, from one to 
eleven, must bave done tbiit which they bave 
■II of tbem awom not to do, — uttered a de- 
clared opinion contrary to the real one. 

Instances are happening, and always have 
been happening, in which they unanimously 
concur in declaring aa true that which all 
know to be untrue, and when out of tbe box 
scruple not to declare their believing to be 
untrue. Declaringa quantity of money stolen 
to be under a certain sum, when in fiiet what 
was stolen, if indeed it was siaten, could not 
bave been less than several times that sum ; 
declaring a defendant not guilty, when, ac- 
cording to ample, uncontradicted, and un- 
questioned evidence, he was guilty : in both 
catei, for the known and undissenibled pur. 
pose of saving the defendant from the punish- 
ment appmnted by law. 

Under the eyes of the highest judges is 
alwavB done what is thus done: judges ne- 
ver disapproving, oftentimes approving, eom- 
merKling, Of even recommending. Notajudge 
is there of those now in otBee, to whom it 
is not perfectly known that all this is cor- 
rectly true. When praise is bestowed by 
tbem. humanity is tbe word by which it is 
betlowed. Humanity displayed! by which 
laws are openly vioUted, and perjury openly 
committed ! 

2. In the CKse of coroners and coroners' ju- 
ries. — as often as suicide is declared the result 
of insanity, when in fact it is the result of 
tslculation — a calculation by which it is de- 
termined, that in what remains of life, if pre- 
served, the quantity of pain will outweigh 
that of pleasure. The cases in which tbe 
operation is declared not to he tbe result of 
insanity are eitrcmely rare. And then what 
■re they? Those generally in which a man 
hai left neiiber property nor friends, by whom 
his property, if any, at his decease could be 

' «d. When tbe confidant of the Holjr Al- 



liance, lo truly called holy Tfor what wicVed- 
ness is equal to that called holiness ?) put a[i 
end to his life, what he did was, as everybody 
knows, deliberate. If suicide is nn act of in- 
sanity, so is voluntarily entering into s mili- 
tary service — so is choosing what appears 
tbe least of any two evils. 

3. In the case of deodands imposed by co- 
roners' inquests. When, by a loaded coach or 
waggon running over him, a man is killed, 
declaration must be made by tbem upon oath 
what tbe instrument was by which the casu- 
alty was produced. By the whole vehicle, ot 
no part of it, says common sense. No, say» 
jury ond directing judge ^ — not by the whole 
vehicle, but by one wheel and no more; by 
no other part was any contribution made to- 
wards Ibe production of the effect. Here, 
then, is perjury — and to what use? To save 
the owner of the carruigc from the loss of it. 
For when, by the unruliness of his cattle, the 
hu<ibandman has lost a servant or a son, — to 
enrich him for bis loss, all-wise judges bave 
in their wisdom concurred in giviog it with 
its contents to the king. Wisdom, with one 
bond, enforces tbe law; the same wisdom, 
with the other band, defeats it. 

Now, as to belief, bow stands tbe matter 
with these men ? Is h that they do not be- 
lieve that any such person as God is in exist- 
ence? Is it that, believing such a person to 
exist, they do not believe that tbe power they 
thus take upon tbem to exercise over him will 
have its intended effect — tbey the judges to 
decree at pleasure, he the sheriff to execute ? 

Tbey who into tbe mouths of the elect are 
so constantly occupied in forcing peijary, are 
tbey not suborners of it? But tbe thing to 
be proved was, that, whatever be the restraint 
in any case put upon the motivea by which 
perjury is prompted, — in theprodueiionoflhis 
restraint no part is ever taken by the cere- 
mony of the oatb. And tbe proof is — what? 
Where it has not tor its accompaniment ex- 
posure to punishment in a viiiible shape, it ia 
set at naught by everybody: but by none more 
universally than by those io whom, in pro- 
fession, it is the object of such prostrate te- 

The all-embracing jury-trial perjury could 
no otherH-ise be got rid of. than by giving to 
the majority, as in other cases, the power of 
the whole: a measure, the effects of which 
could not without considerable reflection be 

But [be madness- imputing perjiu7, anil tbe 
raloalion perjury might be gut rid of, at no 
higher price than the mortiAcalion of suffering 
the property to go or remain with the right 
owner : and among the whole race of heroes, 
whom, in (be character of ennobled chanMl- 
lori and judges, the country bas for so many 
ages been adorned with, not one has ever 
been found hero enough to take upon ]ii^elf 
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ibia lamemortifyingUali — by whom the be- ' 
nefit of Clesiing the country of this perjury 
has be»n thought worth ihe trouble. 

When, by the whole elect of the country, 
the utter iiiefficMy of the ceremony has 
been rerognbed, it may seem little better 
than a superfluity to speak of the indirect 
recognition eiprcHcd by every House of 
Comoions that ever aat. If it were thought 
of any importance thai it should be employed 
in iiiquiriea, in the result of which nothing 
more than tbe welfare of A and ti is at etske, 
— could it ever hsve been left unemployed 
in inquiries, on the result of which so many 
milliona are continually at stake ? Could the 
Commons have quietly left the Lords in the 
exclusive poueiaion of it ? Could the Lords, 
temporal and apiritual, with common decency 
have kept to themielTcs the exclusive posses- 
sion of it, il, for any such purpose, it had, in 
the opinion of either, been worth a straw ? 

So much for the uaeiessness and ineflica- 
. Now as to tbe mischievous- 



Dessofir 

Tbe prime article in the list of thi 
produced by it, is the mendncily-licence, of 
which it has been, and continues to be, thi 
instrument. To make men believe that it i< 
by the imaginary eternal, and not hy tbe real 
and temporal punishment, that tbe mendacitj- 
rcilraining effect is produced (the House of 
Commons case eiccpted) on no occasion, for 
the repreasion oF mendacity, is any real punish- 
ment employed, but when this ideal source 
of punishment is tacked on to it. Where no 
oath, on pretence ofaecuring veracity, is em- 
ployed, t'alsehood, though the evil conse- 
quencee be exactly the same, receives the 
fullest and most etfectual licence. 

In the field of common law, with the fullest 
allowance from Iheir partners in depredation, 
the judges — the hireling lawyers of alt 
classes, on both sides, liot and disport thetn- 
selvei, while fattening upon lies. Beyond a 
certain extent, the quantity of these Ilea is 
opcioiial ; but up to that extent, it lias, by 
those who profit by it, been made compuliory 
and unavoidable. 

§ II, Bcfori applicant' tttateme«l — rctpon- 
tibiUl;/ how ucareil. 

Antecedently to the reception of the ap- 
plicant's statement, the judge takel the re- 
({uitite measures for securing the means oF 
communiciLtitig with him after his departure 
from Ihe judicatory, for wbatsover purpose 
such communication may be requisite. 

Needful, on two accounts, is this precau- 
tionary measure ; — 

I. On tbe BceounI of the applicant himself, 
fur the purpose of giving elll-ct to hia appli- 
chiton, in tbe event of its proving well 
Croutided. 
. a. Ontbt««cwmlcfil»JcfcBd>rt.ia*l 



event of its proving ungrounded, with a vietr 
to compensation. 

3. Un the account of tbe public, in the 
event of its having been made wantonly, 
having for its object or elfect the exclusion 
of other applicants from the benefit of jus- 
tice, by wasteful employment of the judge 'a 

First, then, let it be not a piece of infor- 
mation that the applicant comes to give, hut 
a complaint, ur a demand, that he comes to 
make. 

In case of a complaint, he will net himself 
to inquire what the wrong is, which is tbe 
subject of it i and who the person is, or tbe 
pei'sons are, who have been concerned, and 
inwhat ways, in the doing it: wbetherkn wn 
to the applicant or unknown ; if known, 
where the person's abode is, or what other 
more eflVctiial means there may be of com- 
municating with him for the purpuses of 
the suit. 

For the purpose of ascertaining what the 
wrong is. the judge will have before lum the 
tabic of offences, it will be given in ail 
its ramifications in the penal code, to whii^ 
the proposed code here delineated hag refe- 

Thistalde. with diverf others, is constantly 
within reach of tbe judge, and within view 
of all tlie other actors in the judicial theatre. 
If the applicant can read, a look at it may 
enable him to save the time employed by tbe 
judge in the above-mentioned address. Fre- 
quently, while waiting In tbe suitors' gallery 
for his lum, a commuiiicatinn with his nei^- 
bourainlhe gallery, if carried on in whispers, 
at the intervals when tbe discourse auried 
on for the purpose of the suit are at a pause, 
may afford him such instruction as may more 
or less abrid|;e the labours of the judge. 

If the application be a complaint, the defi- 
nition of the wrong will have informed the 
judge of the criminative circumstances, Ihe 
concurrence of which is necessary to the ex- 
istence of it. As need may occur, he will 
cither mention these to tbe applicant, or wait 
to collect them from the applicant's state- 
ment, as it comes forth. And before be 
determines to call for the appearance of tbe 
deFctidaiit, he wiU. in like manner, satisfy 
himself that, according to (he applicant's 
showing, no circumstances of juBlifi<9tion or 
of exemption, relative to the species of offence 
in question, have had place. 

If the application be, as above, ■ demand, 
tbe judge will of course have in his mind the 
respective natures of the several services 
capable of being demanded, without imputa- 
tion of wtong, on the part of those at whose 
charge they are demanded: together with a 
list of all the several efhcient causes of tide, 
all those several 
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Table B! nbovr, will ■! the nme time . 

|[) thv applicrsnt such iriTonnBtioii bs theitate 
of hii Tnind enablel him to imbibe. 

In the same Table in wbicb are exhibited 
the Bevcral inddcnts wliich, With reference 
to tEie sort of irrvice in qiieEliuii, have a 
colUtive effect, will also b« exhibited, in con- 
junction with them, the verersldrcnmstances 
which, with reference to that same ohjecl, 
may have an ablative effi^ct. 

The same care which haa been employed 
in the ascertaining, «> &r as depend) upon the 
applicant's showing, the Mistence > ' 
one article in the list of cnllatife 
slnncea, mil be employed in ascertaining (he 
non-eli«Ience of all the several ablative cir- 

In (he coune of the inquiry, he will ascer- 
tain whether there be any other peraona, 
who, not being present in the character of 
co-applicButi, are united in Interebt with the 
apfilieant. 

So also in regard to wihieese«. 

So tiVcwije as to defendsnli, and persons 
regarded aa capable of being witiiceeea, or 
liable to be called as wititesaes, on the de- 
fendant's side. 

It n-ill then be for the determination of (he 
judge, to which desrriplion of persons appli- 
cation should first be made — whether to the 
applicant's partners in intereat, to the appli- 
mnt's expected witnesses, or to the defendant 
or defendanls. And in such his determination, 
he will of course be governed by the joint 
i'onsi deration of delav, vexation, and expense; 
regard being had to (he importuire of the 
case on the one hand, and (he probable quan- 
rily of unavoidable vexation and expense on 
the other band. 

His next coniideration will be, in which of 
the three pOBsible modes application shall be 
made to the several descriptioua of pertans 
above mentioned^ whether in the way of 
■ccersition, prehension, ore[Hstoliiry maiidute 
and interro^tion. 

S 13. S,if-«olificativt i-<foTmati<M, tliciUd 

When the purpose of the application has 
been cstnhlished, or. if he sees reason, earlier, 
the judge proceeds to c«ablish (he means of 
eventual communication with the applicant, 
according to the nature of the purpose. 

Judge to Applicant: — Produce yourappli. 
cant's address paper, ready filled up, or make 
answer to such questions as I shall have to 
p'lt to you, for the purpose of filling up this 
which I have in my hand. 

If, by the applicant, a paper ready tilled up 
is produced accordingly, the judge, either by 
the word alloietd, with Ibe addition of his 
signatnre, signifies his nlJsbetion with it *s 
it staods, or proceeds, md wnlinuet to put 



appropriate questions, until it receives his 
ailowance, as above. 

If no such ready-Riled up paper be pro- 
duced, the judge, by approptiate questions. 
proceed* to elicit answers, until, under the 
several heads, such information as to him 
appears satis&ctory has been obtained — ihe 
registrar, under the direction of (be juilgc, 
setting down the answers in words or lub- 
stsiire, but not any of the questions — surb 
alone excepted, if any, ai he shall have been 
required to set down, either by the applicant 
or by the judge. 

At this stage, the judge may content him- 
self with the iiiformation eipresied in such 
answers as the applicant is content to give- 
By the purpose of the application, and the 
nature of the matter stated in pursuance of 
it. he will be determined whether to elicit 
information under (he several other heads. 

Id respect of name, oil that at this stage 
need be elicited ia that which the applicant 
is at the time known by, and answers to: so 
in regard to condition in life, and abode. 
Under no one of these heads will he be re- 
quired to declare the real, in contradistinction 
to ibe apparent state of the case, unless spe- 
eiaily required; nor will be be thereto spe- 
cially required without special caus«. 

If the applicant's purpose be either consul- 
tative or evidence-securing, seldom can it 
happen that on bis part any desire of conceal- 
ing either name, occupation, or habitation, 
should have place: nor yet, if his purpose be 
calamity-damage. preventive, or delinquency- 
damage-preventive, can it Dtttuatly have 
place. Not so if (he purpose be either con- 
tentious or informative. For in the case of a 
person by whom, on this or that point, and 
in particular in the point of name or condi- 
tion in life, the law has been transgressed, 
need of Ibe protection of the law foi himself, 
together with adequate motives for furnishing 
information of acts of tran^^ession commit- 
ted by others, may not be the less likely to 
have place. 

5 13. AppUcant't acceaibiUty lecartd, kov. 
In regard to habitation, if so it is that the 
applicant has not any such settled habitation 
as determined in and by the Constitutional 
Code, in the chapter containing the Election 
Code (vii. Ch. VI.) no entry, without in- 
struction from (he judge, will he perhaps be 
able to dictate. 

In this cote, either he has a habitation in 
the territory of some other judicatory, or he 
has not any in the territory of the state. If 
he has not any in the territory of the state, 
either he has not any at all anywhere, or he 
has a habitation in Ihe territory of some fo- 
reign state. Whether in the territory of ■ 
foreign state be ha* or bu not aoy tudt 
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habitation. — in the territory of the judi«- 
■orf in wliich be h making bis appUmtioi 
uther he hta a letnporary ruidencv, or be i 
merely puaing throug'h it in the course of 
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which of nit tbete several predicametits the 
■pplicant stands, the judge will, by appro- 
priati- inquiry, learn, and accordingly cause 
entry to be raaile. 

For the purpose of muntaining appropriite 
intercourie with the ipplicaiit, it will not be 
nef esnry that hii habitation (if in the terri- 
tory of the judicatory, or elsewhere, he baa 
any) ihould be known; it may be maintained 
by missives deposited at the habitation of 
any other person, or at any other place, at 
which, by his own hands, or those of any 
other persons, he declares himself sure of 
receiving it. 

In general, only iu the case where conae- 
quential proeeedingi are in contemplation to 
be carried on, will there be any need of esta- 
blishing any means of intercourse. No such 
need will have place if the application be 
simply dismisAcd. unless, on tbe ground of 
delinquency, in some determinate shape, or 
for security to other persona against damage 
liable to be produced by the application, it 
abould be deemed necessary to place him in a 
stale of fnrthcoraingnesB. 

The rase where the purpose of tbe appli- 
cation is contentious, and in consequence a 
suit will naturally have place, being that in 
which the importance of accessibility is at the 
maximum, as also the difficulty of securing it. 
— what belai)gi to this bead will be found in 
its proper place. 



§ 14. CflUM./ur rfifl 






Causes or grounds for dismisuil, may be 
any one of the following : — 

1. To warrant the judge, in rendering tbe 
judicial service necessary lo tbe performance 
of the service demiinded, no adequate portion 
of law indicated by the pursuei, or existing, to 
the knowledge of the jud^. Ssy tor short- 
nen~Law not proved. 

2. No fact alleged by which, supposing tbe 
existence of it proved, the title or right of 
the demandant to rei^eive the service de- 
manded would be established. Say for short- 
ness^ Fact not proved. 

3. The evil, if any, that has place or would 
have place, supposing the effectual service 
not rendered, not auRiciently great to out- 
weigh the evil, which, in the shape of vexa- 
tion and expense, would be produced, by 
rendering it. 

4. The applicant not able of himself to 
furnish adequate aatlslactian. in any sbapc or 
shapes, lo the proposed defendant. 

5. Theevil, if any, not sufficiently great to 
■warrant the exacting, at the bands of the de- 
maiidMil, the self-iucantrativc security. 



6. No person indicated by the demandant, 
as consenting eventually to subject himself to 
tbe burthen of satisfaction to an amount suf- 
ficient to outweigh the evil of vejtation and 
expense, as above. 

§ 15. Procredingt. ichea lecret. 

If in the apprehension of the applicant, the 
case be of the number of Chose in which, for 
some specific purpose, secresy, in reference to 
the other actors an the judicial theatre should 
for the time be preserved, he hands over to 
the judge a folded ticket, in which the de- 
mand for secrcsy, together with the ground 
of it is expressed ; whereupon the jaiige will, 
as he sees beat, either continue the hearing 
in the public chamber, or transfer it immedi- 
ately to the private chamber, taking with him 
the applicant and the officiating registrar. 

Grounds for such sectesy ore as follows: — 

1. On the part of the proposed defendant, 
danger of non-fort licomingness, if the appli- 
cation he known tobim. 

2. So on the part of a desired witness. 

3. So, on the part of a proposed defendant, 
— abstraction of things moveable, to avoid 
eventual prehension, whether for meana of 
probation, or fur means of execution, 

4. Necessity or probability of disclosures 
productive of damage to reputation in respect 
of sexual intercourse. 

5. Necessity or probability of discourse 
offensive to modesty. 

6. Necessity or probability of the revela- 
tion of facts, the disclusure of which might 
be prejudicJal to the community in respect of 
its foreign relations. 

So, if. in tbe course oftbe conversation, he 
sees reason, the judge will transfer the hear. 
ing from the public to the private chamber, 
having core lo retransfer it lo the public 
chamber, so soon as the need of secresy has no 
longer place ; and so foli'i quulia. 

If, by a party on eitber aide, demand be 
made for a recapitulatory inquiry, secresy or 
publicity may again be demanded, by that 
sumeor any other party, on eitber side J there- 
upon the judge will do as be sees best, liking 
(are lelt, intentionally or unintentionally, se- 
cresy be broken in the course of tbe demand. 

If, in the cose of secresy, on the ground of 
damage to reputation, tbe injunction of the 
judge be broken, tbe offender will be respon- 
sible — satis&ctority and punitionally respon- 
sible — as for malice or temerity, as the case 
may be ; and the truth of the imputation, 
will not be received either in justification or 

S 18, Deceptive fiittacioumen — iU meiri. 
Falsity essential, falsity in circumslanceo, 
faliity in degree, f^sity irrelevant. The dis. 
tinetionsexpressedby these appellations will 
he noted by the judge. 
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Bv fa]»it} essential, undprstanil lh« n 
nliirh. supposing the uierllon fUte, the clum 
of the ippUcant IbIU to the ground. Ex- 
■nplm:- 

t. Where the subject of demand it monef, 
on the ground of cainmon debt. 

2. Subject of dcmwid — deliverF of an indi- 
Tidusl tiling, moveable or imiDoveable, sioiple 
or Bggregale. 

3. Subjeet of demand — money in 'iitisliic- 
tion tor a wrong, by Ibe offence of simple cor. 
poreal vexation. 

4. Subject of demand or of application — 
informative; pu blico- private nTong, by theft. 

For modes of fnllsciouineii, other than 
faJeily, see the Book of Fallacies. 

Included in lucb fiillaciouinees, is irrele- 
vancy — irrelevancy of evidence delivered in 
relation to the bet properly in queition. 

Falsity (nhen not irrelevant') ii either com- 
pletely contradictory to the truth, or incom- 
pletely contradictory to the truth, 

Falsehood which is incompletely conlradic- 
torji to the truth, is so either in degree or in 
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By falsity in circumstance, understand the 
case in which, in respect of some circum- 
stances, the statement appears to be talse ; 
but deducting the falsity, oiough remains to 
warrant the judicial cull upon the paitiei. 

Example : Where, from the terms of the 
charge, it appears, whether from self contra- 
diction on the part of the applicant, or from 
some generally notorious fart, either not 
known to him or not heeded by him. that 
the material act stated by him, if indeed it 
happened, did not happen at the fine stated, 
or at tbe place stated, or that ■ person slated 
as present was not present. 

By falsity in degree, understand the case 
in which, though, io the degree stated by the 
applicant, the result of the act staled by the 
applicant did not take place, or could not 
have taken place, it might, nevertheless, for 
Bught appears, have had place inadegrcesuf. 
ficient to warrant the proposed call upon the 
pursuer. In this case, the falaity takes the 
name of exaggeration. 

Example I. In caseof debt forgooHssold, 
value a* slated, so much ; real value, not 
more than half as much. 

3. Amount of the money constituting an 
e(|uivalent, or satiifiiclion for damage sus- 
tained by goods, from ill-will or negli(;ence, 
so much -, real •mounl, not more than half as 

From tbe amount of the exa^eration, 
with or without other circumstance}, a judg- 
ment may be formed, whether it was the re- 
sult of blameless error, of rash judgment and 
assertion, of insincerity or mendacity. 

By fUsity irrelevant, understand the case, 
where, though the assertion be tainted with 
jalsily, tbe tkUty is such, thai, supposing 



the other parts of the statement true, the 

ground of the application will not be the leia 
valid. In this case, it may be either blame- 
less,'temeracious, insincere, or mendacious. 
However completely soever irrelevant, it may 
still be not the less fit to be noted, as well 
for tbe purpose of the principal suit, asairecl- 
ing the trustworthiness of the application, 
as opposed lo any statements by a defendant, 
as for the purpose of constituting a ground 
for punishment. 

The efTect ia of s particular kind, where 
the subject-matter of the deception, or the 
attempt, being a thing or a person, the erro- 
neous opinion caused, or endeavoured to be 
caused, is identity with reference to a certain 
thing or person, wherein diversity is wliat 
really has place. As where a thing being the 
subject-matter, an appearance is put upon it 
by the deceiver, with the intent, that in re- 
lation to it an opinion should he formed, that 
the cause of its wearing that appearance was 
and is the agency, not of him the deceiver, 
or would-be deceiver, but rither of tome 
other person, or of unassisted nature. When 
the subject-matter is an assemblage of the 
visible signs of discourse, the attempt thus 
to deceive — the preparation made for decep- 
tion — by a person (whose writing the dis- 
course does contain.) with the intent that it 
shall psES as the work of some person other 
than him the deceiver whose work it really 
is, — is styled forgery — to wit, of written 
evidence : when the signs are of any other 
nature, the forbidden act may by analogy be 
■till termed forgery, but in this ease, forgery 
of real evidence. 

In the Greek language, without difficulty, 
and in the English, if a word imported from 
the Greek Uiiguage could be endured, it 
might be termed jinmelamorpkoiia, by ana- 
logy to metamorphosis. 

False in degree. This may be converted 
into trutb, by simple addition or subtrac- 

False in circumstance. Circumstances are, 
with relation to the principal part of the 
matter of lact. either essential or unessential: 
essential in place and fine — essential in ione 
place and lone lime — because no matter of 
existed, without existing io 






- but it 



be, that neither the individual place, i 
individual time alleged, may have been essen- 

.1 and necessary to the material effect of 
the principal fact in question. 

Histories of trials, if well analyxed in thia 
view, will be of great use in furnishing the 
mind with ideas of cases applicable on each 
individual occasion. But general rules, exer- 
cising an absolute dominion over decision, 
should not be made out of them. 

Butaniiah's elders were deemed false wit- 
ncssei, because, accordmg to what one of 
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them raid, the act ithi cominitMil nnder ■ 
tree of one tort, — ■TCording to the other, it 
wa* conniitlled under a tree of nnother sort. 
But what if the trees were lo placed, tbat it 
wa» committed under both of lliein ? — or, if 
the animated act, being go much more inte- 
reiling than the inanimate vegetable, one or 
both of them bad, for want of the necessary 
appropriate BCtenton, been miatoken u to 
llielrce? 



On ercry oeea^ion on wbieb it appears to 
the judge that the application it RTOundleES 
nnd frtvnlaus. be will make dtfflaraticm to that 
effect. If. in hia o[nnron, the cauee of it be 
viant of due Miniideration for the value of 
the lime of the judge and ibe judicatorjr to 
the public feruee, but without conaciouaneu 
of it! groundletsncKS. he will declare it cul- 
pable; and. for the purpose of detcrpienl in 
fiiiure. he will inpote a amaU mulct, tf, in 
hii opinion, the eauM of it be a deMre to 
pre-occupy iind employ in waite the lime of 
the judicatory, for the e>pre>s purpose of 
producing delay in reference to other auili in 
general, or a certun suit or aet of luiCi in 
particular, (in which case, it cannot but be 
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will make declaration Ui that ciTi^ct, and 
declare the application groundlcst and cri- 
minal, and impose upon the applicant a much 
heavier mulct. 

The produce of the mulct vrill in both 
cases be allotted to the helpless litigants' 

In ordinary practire, no person it admitted 
to apply for jueticc. without payment of money 
under the name of fee. The consequence it, 
a denial of justice lo all those wbo arc unable 
to pty the fee ; and in the case of those who 
can and do pay it, but can ill afford it, adding 
hardship to injury — injury by the hand of 
government, lo injury by the hand of the in- 
dividual wrong-doer. By this mean^ tbe go- 
vernment offers eneourBgement lo wrongi in 
the way here proposed, a pecuniary exaction 
irill act as a discouragement fa wrong. 

If In consequence of divers instances of 
gToimdlesi application, one with another, it 
aliatl have appeared to the judge, that among 
the applicants or any of them, concert for tbe 
production of delay as above — vexation lo 
the judge and judicatory — have place, he will 
declare ai much, and give to the a^^regate 
of such applications the ■ppcllation of a con- 
ipireq/ — a eonspiracy fat the obstruction of 
justice; and iu proportion to their respective 
pecuniary circumstances, give increaoe lo the 
■mount of the mulct respectively iinpo^ 
upon them. Thus there will be ao many 
diatinguisbable offences against justice — 
roodificatioDi of the offence denominalcd ob- 
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atnirtioK Bfjailitl — 1. Obstmclion culptble, 
through rashness ; 2. Obstruction criminal, 
accompanied with evil consdoutness ; and, 
3. Obstruction criminal, accompanied with evil 
consaousnets and conspiracy. 

To the government advocate it will be- 
long to be upon the watch for every auch in. 
stance of obstruction to justice, and to make 
demand aecotdingly for tbe infliction of Ulb 
mulet. 

So likewise to the eleemosynarv ad voeate, 
in default of, or at tic reqiiesi, or with tbe 
consent of, the goveninieDt advocate, and 
with the consent of the judge. 

Were it not for this means of repression, no- 
thing would be Ktsiei than for a knot of men, 
iwhoseparlicuiarand sinister interest tliu 
■m of natural procedure, on this Or that 
application expected to be made, were detri- 
mental, — to stop the courts of justice alto- 
gether, and throw everything into eonfuaon: 
in consequence of whidi, the only system of 
procedure conducive to justice. Would wear 
the appearance of being destructive of it. 

At tbe expense of a reward, exeeeding, 
though it were by no more than a imall 
amount, the daily wages of the lowest paid 
labourer, thousands might he procured in such 
sort as to occupy for yean with groundleai 
applications, Ibe whole quantity of judicial 
aptitude that could be brought into Operation. 
§ 18. Applicalion 6y a parti/ lo a guarre!: or 
tail, QuarreU, hoie Itrmijuited. 

An occurrence naturally not unfrequent ia 
this. Between an applicant and a party com- 
plained of, a aeries of supposed wrongs on 
both tides have had place. In a case of this 
sort, if, on Ibe occasion of the applieation 
made on one side, the judicial service due be 
rendered to lbs applicant, no notice being at 
the same time taken of any wrong done by 
him to the proposed defendant, justice would 
be rendered in appearance, in reality not. 

As to Ihe multitude of the individual in- 
stances of wrong in itttevrtal shapes, capable 
of being done by one individual to another, 
there is no determinable limit; still len can 
there be to that of the instances of wrong 
on boih tides. Of no one alleged wrong can 
Ihc juitge refu<e to lake cognizance, any more 
than oi any other. Whatever in any parlicular 
instance may be the number, if on tbe day of 
Ihe first application made by tbe party, cog- 
nizance be taken of the whole teriet, judg> 
ment may be pronounced on every one of 
them on that tame day ; whereas, if separate 
days be appwnted for each, no limit ran be 
assigned to tbe quantity of delay which maj 
have place — delay to the lultor, with corre- 
spondent needless expenditure ol tbe tim 
the several actors on the judicial theatre. 

This considered, when, in consequence of 
application made — the applicant ij teeeivtil 
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u punuer, tnd the parly minplainei) of, u 
prafMMed dafeii'Iant, auch propOifd riefendsnt 
appear ing— if 90 it betbat, bjiucbdefeiiiluit, 
wrong in any determinate ihape ia by bim al' 
leged to have been done to himby the punuer, 
— tbe judge, fBrfrom inhibiting such eounter- 
complaint, will rather give encouregement to 
tbe exhibition of romplulnta on both aides i to 
tbe end that, in lo IkrRa practieable, termi- 
naiion may be put (o all feeling of ill-will on 
both sides, lo all resentment for wrong siis- 
tnined, to all apprebeniionof wrong about to 
be susuined on either side — in s Word, that 
perfect TecanciliatioK be effected. 

In this caae, the damage, in whatever ihape. 
from every wrong on each side, viiill operale 
a* a aet-olF to every other ; on account, s^ 
complete as may be, wilt be taken of what is 
due on each side; and a balance elrurk. and 
payment, in whatsoever may be Ibe appro- 
priate shape or shapes, made .-lecordin^Iy. In 
tbe ease of an ordinary account of a commer- 
cial nature, this ia matter of univernai prac- 
tice I in the case here supposed, it may uitb 
equal facility have place: a sum of money, 
<iue on the aeore of aatisfactioo for corporeal 
veution, may with as much propriety and 
fucilily be set down in account, as money due 
on the score of ordinary debt ; and for wrongs 
on either side or on both tides, satisfaction 
in a shape other than pecuniary may he re- 
mitted on one aide, in consideration of satis- 
fitftion remitted on the other. 

But though it should happen, that for mu- 
tual wrongs in any number, nothing in the 
name of Batiafartion in any shape be found 
due on either side to either individual, — 
wrong lo no inconsiderable amount may in 
this way bare been done by one or both 
parlies to the public — wrong, that is to say, 
by the consumption made of tbe judicial time 

Upon the whole, then, two distinguishable 
counes may, on any such occasion, require to 
be taken — two dislinguiibahle ftmclions re- 
qnire to be eierci*ed by the judge ; that i> to 
say — Iff, the condliative i 2d, tbe punitive. 

To the conciliative he will, to the best of 



>r both. 



give exercise m 
the punitive, at tbe charge of 
if, and in so fiir OS, the circumstance* of the 
indiridual cue appear to him to require. 

The incretseil faculty of extinguiibing ill- 
«ill, and at the same time rendering complete 
justice, aa between any two or any greater 
number of persons regarding themselves as 
wronged, is among the sdvanla^^es poaaesaed 
by tbe system of natural procedure, in compa- 
nion of the system of technical procedure — 
hy the proposed lyslem, in comparison of the 
existing system. 

Under the existing tyatem, the impossibi- 
lity of any such comprehensive and desirable 
•rrMgeinent ii entire. Two cauiei. not to 



speak of others, concur in thcpraducLinnofit. 
A judidal meeting of the parties themselvea 
there is none i and the expense of a single 
iuittothecompaiatively lew who posscHs ibn 
possibility of defraying it, is eo enormnus a* 
to destroy either the will or the power — or 
(he will and power necessary to the engaging 
in so much as a singrle additional one. 

By so simple an arrangement as that of the 
judicial meeting of the parties, in Denmark. 
under the judicatories called Reconciliation 
Courts, from tvvo- thirds to three - fourths 
were struck out of tbe number of the suits 
carried before the judicatories acting under 
tbe technical system. This, too, under a host 
of disadvant^es, of one of which the bare 
mention may aeem to render unnecessary all 
mention of the rest: — no power had this 
judicatory to give execution and effect to it» 

If, under such disadvantages, success was 
thus extensive, what may it not be expected 
to he, under a judinary and procedure system 
possessing, in a degree so high above every- 
thing OS yet exeinplitied, the powt 
aa the Inducement to diacover and 
what, on each occasion, ought to be done, 
and when ascertained, the power of causing 
it to be done ? 

To receive in no case a coanter-dcmand 
as a set-off to a demand, would, on the part 
of tbe common-Uw courts, have been an in- 
justice not to be endurable. What remained 
was to render the fieldof tbe applicat ion as li- 
mited as possible -^ as limited, and thence as 
indeterminate. For thereupon came the point, 
whether, in case of the demand in question, 
a counter-demand to the effect in question 
should he allowed. But unless it was on ac- 
count of the delay with which the elicitation 
□f the evidence in support of the counter 
demand would he attended. — if, in any one 
rate a counter-demand is allowed, why not 
in every other? 

5 13. Partitt' foTtkeemingneft. 
Thejudge will have the ftculty of exacting 
at the charge of a person adequate aurctie''. 
against whom it ia in contemplation to ptc- 
fer a demand (and who, it is apprehended, 
is on tbe eve of departure from tbe coun- 
try in question, to some spot not accesai- 
ble, immediately or unim mediately,) to the 
powers of the judicatory, to the purpose of 
effectual justiciability in rebttion to such 
demand. 

[n English law, example of a suit having 
for its object the securing (he forthcoming- 
ness of a person for the purpose of justida- 
bility, — the writ, ne extat regno. 

Here the applicability of the remedy ttlla 
extremely short of the demand, in respect 
of its extent over the Geld of law and judi- 
cature : ndthct u It aSbidcd to any penoa 
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Willi it not nt once a.bte anil willin(> la buy 
it of the judge and his partners in irndp, at 
the eipense of the most expeimivu sort of 
«uil_«iuit in equity. 

§ 20. E-sliifi Practice. 

A^nst that systern of ilEpredntion and 
oppression, of nhirb law, substjuilive and 
■djuctive — more iininediately euhitiuilive — 
ia the instrument, and Judge and Co. the 
self-paid and richly-paid author*, the security 
that will he aeen to be given by those tvro 
to intimately conjoined amuigementi, viz. 
the appearance of the pBrtiej, and their re- 
Bponsibility in case of mendacity, will upon a 
detached view be seen la he euch, aa no 
perwn who had not applied himself to the 
aubject with cliwe altcnlion for tbi« parti- 
cular purpose, could, in tbe nature of the 
case, ima^ne to himself. 

Of this same most flagitioui system, the 
arrangements nirrespotident and apposite to 
(he tulelaiy one. tnrm the two main pottits. 

liy fceepint{ Ibu door of tbe justice-cham- 
ber ineiorably shut againat parties on both 
aides, and particularly agunat those on tbe 
pursuer'* side, the partnership forctd under 
this one head, every person who, on either 
side of the suit, felt himself compelled (o 
take Ihia melancholy chance for that essen- 
tially adequate relief, which was to be sold 
under the name of justice. 

For shortness, c^ this principle, the deaf- 
adder principle, or the judicial-deafnesa prln- 

Bycon&ningto eitroneous witnesses such 
security as they find it necessary to afford 
against judicial falsehood, the giving full 
■wing to it to persona in the character of 
suitors. They thereby let into their net the 
whole trilK of insincere litigants on both 
sides of the case : all those who, for thepur- 
pose of depredation or oppiesuon in any other 
shape, could, by the facility thus afforded, he 
content to purchase their official and most 
efndent instrumentality and support : to give 
effect Id demands, known to be groundless, 
and by delay for on indefinite length of time, 
obtain a proportionable chance for ultimately 
defeat ing de nmnda k no wn to be well-grounded 

Here, then, wai an immense addition to 
the greatest number of customcra Ibcy could 
have hoped for under any system which had 
for its object tbe ends of justice. Far ad- 
dition, say rather multiplication, — multipli- 
cation, and by a high power. 

At one sweep, it gathered into the net. 
amongst others, the whole tribe of dishonest 
debtors; that is to say, of such debtors as 
by this encDuragDmctit they could succeed 
in rendering dishonest. 

Call this principli: the meniacity-licttirt 
principle, or for shortness, the mendacity- 
licence. Fortbcf on it will be seen improvvd 



Intoaperjnry-lirence, that encouragement to 
vice in this Bll-comprehenstvely-niischievous 
form might not be wanting to any class of 
human beings. 

Calling it umply a licence, is not doinp 
justice to it^ — is not yet painting it in its ge- 
nuine colours ; for when depredation is the 
object of licence, licence conlaini in itself ths 
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This wot not yet enough ; it was nlmort 
enough tor thoee who acted in the name of 
law ; it waa not enough for those who, as if 
to give a zest to profligacy, acted in, and 
prostituted tbe nameof equity. I twos almost 
enough for lawi it was not enough for equity. 

Not content with encouraging falsehood, 
Ibey forced men into it. As to the matter 
of felschood, common lawyers just contented 
themselves with vogue quantities ; false as- 
sertions on both sides — ^Isehood in the ini- 
tiatory demand — falsehood in the initiatory 
defence — Alse declaration — and blMplett; 
all this, however, is in a comparatively tmall 
number of words, with comparative mode- 
rateness of depredator's profit. 

In the race of profligacy, not inconsiderable 
is the advance tfaiw made by Common Law ; 
but in this part of the case, as in to many 
others, she was left behind by Equity. 

If a mui owe you money, tbe Lord Chan. 
cellar Eldon will do, what the Lord Chief- 
justice Abbott will not do. He will l«t you 
a^k the man whether he does not nwe you 
thcrauoey, and wbclher,oftbe facte by which 
the debt was produced, the statement you 
make is not true. Think not, however, that 
an indulgence k) extraordinary ia to be ob- 
tained without cost. Before you can bead- 
mitted to set foot, and that only by proxy, 
in the temple of Equity, your honour M any 
rate, whatever part of it consists in absti- 
nence fi-om lying — deliberate and elaborate 
lying — must be left at the threshold. If 
the statement of a matter of fact, concerning 
which you are in ignorance, be necessary to 
tbe establishment of your right, being per- 
missioned by equity to call for information nt 
your debtor's side, — bow would you go about 
it ? Would you oak bim at once bow the 
matter stands? No such thing will you do, 
if, on this occasion, your lawyers know their 
butiness ; for in this way you might aak long 
enough, before anybody would give you *n 
answer. No: you must come out with a 
string of lies first, and no otherwise than on 
[bat condition will your debtor receive ordcra 
to furnish the information and acknowledg- 
ment which you have need of at bis bonds. The 
very thing which you do not know, and which 
to tbe Master of Equity it Is known that yoii 
do not know, by hia instrument, the Master 
in Chancery, he farces you to declare solcmn- 
ty that you do know, stating the pirticulara 
of il.iu detail; four lawyer, the atlonicy 
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cklleJ ■ Mlidtor, uid the bturiatcr draughts- 
■nui, ajnaulting chdr imapnation, uiil weav- 
ing ■ tiiiue of EiUehood Tor the purpose. 
Thid blsehood hat itt equity name, and is 
called the charge : and the maxim ii — every 
ialerroyalory miut hare for its support a 
ooneupnndent chargt. 

Here, then, are m many more word* to he 
(iBid for — pud for at xo much a dozen. — 
paid (at, over and over again, lo so laniiy dif- 
ferent persona — judges, solicitor, draughts- 
man. Muter in Chaneury, Master in Cbancery's 
creatures, — all of them having, in one way 
or other, a finger in the pie. 

In a more rtiined, but not the less auh- 
elantial shape, another mass of profit 19 yet 
behind. Of the profit llius reaped from 
fulsehood. the continuance could not but be, 
ill a more or lea* considerable degree, depen- 
dent on the degree of acquieicence on the 
part of tiiotc upon whom, and at whose ex- 
pense, it ii practised. But no sooner were it 
seta in its true colours, than those at whose 
expense it was practised, would of course, aa 
far Bi the law millsloiie about their neck 
would admit of their doing, rise up and pro- 
teat, with one voice, against the vice thus 
crammed into their mouths, while their 
pockets were being thus drained. 

At tlie bottom of the system has accord- 
ingly always been, to to order matters es 
ttut right and wrong, morality and immora- 
lity, should ba regarded aa depending, not 
upon the efTects produced by ibem respec- 
tively on human happiness, but on the oracles 
Irom lime to time delivered. aa occasion called 
— delivered by then arbiters of their destiny, 
by these masters of their fcte: accordingly, in 
piirticular, that falsahood. when forbidden by 
them, or without being so much as forbidden, 
punished by them, was wrong; hut that the 
bame, or any other falsehood, as oden aa it 
ivas left by them unpunished, became a mat- 
ter of indifference, and as oHen as commanded 
by them — not only right, but otiligatury. 

With how deplorable a degree of aucceas 
this has been crowned, the whole community 
feels button much u»que<itionub1y. Iti how 
complete a state of confusiou has the most 
intelligent of nationi, fur m many centuries. 
remained I — insensible 10 the moat marked 
boundary line that disliuguibbes vice from 
virtue : swallowing liea upon lies, and bowing 
(lawn, with unabatable reverence, before the 
men who force them inlQ their mouths 1 — 
absurdity and nonwiise, both in the superlative 
degree, worshipped under the name of learn- 
ing — vice, in ill most lordid form, uuder 
the name of virtue ! 

All this while, of the object of Ibis 
abip, what there has been in reality m — 
lence in league with power. Nur ji^l 
learning been altogether wanting to i 
Learning? but of what MWt 1' Of that which 
Vol. IL 
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iliar, with an enormous and ever-swelling 
of abautdity and nonsenee. Could hut 
the head be emptied at once of the whole 
mass, it would be but so much nearer to the 
being furnished with real and useful know- 
ledge — with that sort of matter, in the de- 
namination of which the word learning cau 
without pro&nation be applied. 
" the opening of the door to all appli- 
whoae wish it ia to obtain, on tlieir 
iccounl, the benefit of judicial service, 
pposite but correspondent and concur- 
ring effects are produced, according to the 
of the applicant. On the one hand, 
cere applicants, an advantami — an 
_t, in respect of its extent altogether 
unprecedented, is secured : on the other hand, 
pereons at large, against the machinations 
insincere litigants, a security alike unpre- 
cedented is afforded. On no occasion can any 
person expose another, in the situation of 
defendant, to the vexation and danger inci- 
dent to this utuation, without affording to 
hia adversary that security against injgistice, 
which is aiforded by the applicant's thui 
placing himself in a situation of elTectual re- 
sponsibility, aatisbctional and punitiotul, in 
the event of the application being regicdtd 
as not aufGciently grounded. 



§ 1. Froiici, whtK and who. 
ExcEmoNs excepted, no suit can be com- 
menced but by application of the individual 
who demands to be received a& pursuer. 

The reasona ate given in Hnotuer place, 
wliereit is shown what the serWccs are whirii 
are tendered to juaUce, by the attendimci: 
paid, and examination taken, uf the propuiied 
pursuer; and that without auch his atten- 
dance, cannot be rendered with anything near 
lo equal benefit. 

Exceptions are the following i — 

1. Temporary ioflrmily of body. Where 
the health of the party will not admit uf hit 
quitting his own residence, and the commence- 
ment of the suit cauiiot, without dunger uf 
non-execution on the part of the law, atvuit 
his recovery. 

2. Party's infirmity, by temporary or per. 
muicnt mental derangement. 

3. Party's infirmity, by caducity. 
i. l*Brty'i infirmity, by nona^-. 

5. Thcpartybeingtemporarilyaliaenl, and 
llie eiTiaient cauae ot' the demand has taken 
place since hia departure ; nor is tiia residence 
in the territory of any judicutory in which 
the suit could be commenced with equal ad- 
vanluge to justice. 

In caa» 1, 2, 3, ot 4 ; Altlimsh, ia any 
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one nf The above cases, the judge may ri>- 
teive a proxy, instfaJ of a pitrt]', and, upon 
the eviilence exhibited by the proxy, order 
ihe reception of the principal, in the cipa- 
PityofthepuTBuer, the judge may, at the fint 
hearing h> above, or at any time there- 
after, require, by appropriate mandate, the 
attendance ol the party, either with or with- 
out the co-attendanee of the proxy ^ to wit, 
by an attendan re-requiring mandate, directed 
to (he proxy and the party jointly. 

In case 5, he mil, ifhe sees reason, direct 
an appropriate suit - transmitting' mandate, 
and have the option following:^ 

1. To dismiss the suit simply. 

2. Tu retain it, advising, at the same time. 
the pursuer to carry his demand before an- 
other judicatory, that, to wit. within the ter- 
ritory of which the residence of the proposed 
defendant happens to be at the time, 

3. Constitute the applicant the party's 
proxy, and, from the evidetice adduced by 
him, in conjunction with the demand paper, 
commence the enamination of co-puraucr'e 
or defendant's evidence- holders, in tbe epis- 
tolary mode. 



§2. / 
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So likewise in a suit criminative and purely 
public>, to the purpose nf subjecting the prin- 
cipal to a punishment no other than pecu- 
niary. 

So tikevrise in a suit criminative and pub- 
lico-privale, lo the purpose of subjecting the 
principri to the burthen of compensation, 
with or without pecuniary ponishment ; but 
not to paniahmeiit other thiui pecuniary. 

So liltcu-isc as lo consent given by the 
proxy, on behalf of the principal, toany ope- 
ration on the piirt of the judge, by him pro- 

So likewise in a simply requisitivc aise. 

So likewise in a suit criminative and pub- 
lico-private. But in this case, the govern- 
ment advocate, or public pursuer, frill have 
care, lest by this means, of the suBering 
proper to be inSicted on the score of punish- 
ment, nndue diminution have place : and may 
o m«ke addition, in a 
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pecuniary shape, to the punishment, in lien 
of any pecuniary compensation, the teroission 
of which may have been produced by such 
admisBion or consent on the part of the proxy. 

A party defendant may apply for relief 
against an admission alleged by him to have 
been unwarrantably made, to bis prejudice, by 
his proxy; lo wil, lor tbe purposeof being put 
(in so far as without preponderant inconve- 
nienee may be] in tbe same state as that in 
which he would have been, if no such ad- 
mission had been made. 

But then, except in ease of valid excuse for 
non-attendance, be cannot do so otherwise 
than by repairing himself to the judicatory, 
and submitting himself to confronlation with 
the proxy, at the justice-chamber, far the pur- 
pose of their being inlenogated by each other, 
aiid by the judge. 

It will be among the rares of the judge, 
that Irom such disavowal on the part of the 
prinripal. damage in any shape shall not be 
made fo fell upon a party on the opposite dde 
of tbe suit 1 and that whatever expense may 
have been produced by it shall fall upon the 
principal, the proxy, or both, rather than 
upon any party on the other side; and in this 
view, he will be on his guard against collu- 
sion between them, for the purpoi>e of addi- 
tion intended to be made to delay, expense. 
or vexation, at the charge of the other side. 

In a simply requititive case and suit, the 
principal is provisionally bound by the ad- 
mission of a professional proxy. 

So by the admission of a iion -professional 
proxy. 

In either ca»e, the judge, in case of appre- 
hension on bis part, lest by an admission 
made by the proxy, the interest of justice, as 
well as that of the principal, has been dis- 
served, ivill stale such apprehension, with 
liberty to the proxy to retract or modify such 
admissions, if he can consistently do so with- 
out prejudice to truth. 

So, if be sees necessary, the judg«, for rea- 
son aasigned, may suspend any such operation 
as, on the supposition of the propriety of the 
admission, he would have performed, until 
information of the objection made lo tbe ad- 
mission has been transmitted to the principal, 
and response has been received from him in 
consequence, or time sufficient for tbe recep- 
tion of such response has elapsed. 

To hired lawyers, in the character of lili- 
gational proxies, shall admittance be given 
or denied? Given, of necessity, and beyond 
doubt. Preferable on several accounts, un- 

^Dut among would. be pursuers, manytheie 
will always be. lo whom the finding any per- 
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ptoxic* in ndequile numbers could not be 
found, u'ho, for lurh remuncrotion ai they 
foutid olitsinible, wer« willing to furnish, for 
the purpoiu in quettion, the lort of wrvi 
question — the whole elau of persons above 
mentioned would be exposed to wrong in >11 
(hapcs at Ihe bauds of ev«ry evil dwr by 
nhoni, eecarding to hlscalculRtion, the profit 
extruded &oia the wrong would afford liins 
s luHicient rem u lie ration for bi> trouble. 
Thereupon coniea wiolher question : A man 
by whom the lerviec in quution has on this 
or that ocea^on been rendered, upon a gra- 
tuitous footing, to this or that individual, — 
shall it be allowed to tiim tu receive payment 
for it in the cbbe of this or that otiier ? Here 
the proper answer prebenta itself on the nc- 

In the ConBtifutional Code, the cue of 
tlie prorestioDHl class of lawyers is brought 
to view, and provision made ibr seruring on 
their part, by a coune of observation and 
practiee, what seemed requisite of appropriate 
aptitude. If, without distinction, others, by 
whom no such security had been afforded, 
are permitted Id enter into competition with 
tliem, Ihe adequate inducement for engaging 
in a rourte of labours of such duration would 
not be alTorded, and the burlben of affording 
this security would not find any person dis- 
posed to take it upon his shoulder!. 

It oiiy indeed be Eud, that merit could find 
iu way in the case of Ibis, as well as other 
arts; xhe degree of proficiency on the part of 
each man would be evidenced by his conduct. 
True: to some it would ; but to otben it 
would not. Those to whom it would be 
evidenced would, with Utile addition, h« the 
better educated inbabilanli of the town, of 
that (own alone, in which the judicaloty had 
its seat. 1'he rest of the inhatntants would, 
on each occasion, be at a loss to whom to 
intrust their teipective interests, and would 
be liable lo be talcen possession of, as it were, 
by the boldest and most artful intruder. 

The function of law practitioner, or say 
litij^t'a proxy, is but one of two funetious 
— nor that the most important one for which 
the lerYiees capable of being rendered by Ihe 
cliisa of men in question are needed. Boides 
the cas« in which il is only to individuals 
that the service is lendeied, there we two 
otfiaai uluations in which tbe need applies : 
I. That of judidary viutorsforthe three first 
of tbe five probative years ; 2. That lame 
situation, alternaling with that of advocate of 
the helpless. True it is, that in the first of 
these eharsclers they will not wrte any other- 
wise than on oecauons wben waiting in com. 
pany with their respective clients to be beard ; 
riiuilly true it is, that but for ibe preference 
eipecied Ui be obtained, after this loug Icim 
of study and probation, scarce any one of 
tbem iiMiilil be found [o subject hinuMlf to it. 
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By what means shall security be given to 
ibe exclusive faculty thus propoaed lo he es- 
tablished ? To an extent sutficient for every 
beneficial purpose, in this there will be no 
great difficulty. To exclude altogether from 
the advantage of receiving, in this or that 
individual shape, a benefit in return for the 
benefit conferred by this laborious and im- 
portant service, will neither be possible not 
desirable. 

Whatsoever had been tbe value of the con. 
trihution received by the contraband trader 
in judicial service, let him be subjected to 
the obligation of refunding it, with a certain 
proportionable addition to it, in the way of 
penally. Individually and collectively, the 
body of pratessioiuds would find induremenc 
adequate lo ihe purpose of teeuring, in the 
case of each individual, a pjrsuei able and 
willing to carry the suit on to its termination. 
As to evidence, that part wljicb regarded the 
proof of tbe services rendered by the inter- 
loper would be matter of notoriety : remains 
the contraveiitional fact — the act of receiv- 
ing retribution in some shape or other for the 
service performed. But under a rational sys- 
tem, in regard to evidence on this score, never 
would there be any diflioulty ; without tbe 
least reserve (under the universally- applying 
security against mendacity.) questions would 
he put to all persons cogniiant. Under ijie 
check afforded by this security, small does 
the probability seem of infringements of ibis 
prohibitive arrangement, in any sucb degree 
of fi'equanrv as to frustrate the intended cJi- 
dusivB privilege. 

Only in case of a regular and permanent 
contraband practice, carricdoii by interlopers 
in numbers, could the damage done lo the 
licentiates taken in the-«ggi'egute be consi- 
derable; and under the influence of the here- 
proposed remedy, any such permanent con- 
traband trade, cmried on by any individual, 
for any considerable length of time, presents 
iUelf aa impossible. 

S3. Of damagt-pmcMivc applicalioK, by 
vncommitaimtd proxies. 

An application may be made either with 
or without authority from the person or per- 
sons on whose bebalf it is made. 

If it be without authority, a atlf-conUiluttd 
proxy is the appellation by which, in this 
case, the applicant is denominated. 

A self-constituted bentvoUtit proxy, is the 
appeUation by which he will be designated. 
if, in the opinion of the judge, tbe deaire ol 
serving the interest of the party, on whose 
behalf the application is made, coiiitituted 
the whole or the main part of the induce- 
ment by which the application was produced. 
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lutherited proxif nceivaUi, hnw. 
ronititutcd benevolent represenla- 
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iivc of an unrcpreaenteil alBeiitee. By in 
unrepresented nbseDtep, on this occuEon, un- 
deratutd a person by wbom tin article or ouus 
of bia property has been left, or la luppowd 
toliavebeen left, unoccupied : noassignablc 
person being known, or Bupposed, to hare 
been left in rbarge of it. 

In relation to thii case, proTiiuon in con- 
■ider&ble detail is midc in Bonaparte's Civil 
Code. In the English «yBtem, no notice 
TrbateTf^r it anywhere taken of it. 

Whatsoever judidal service a person has 

• right to demand and obtain for himseLT, or 

on commiMion from another, for thnt other, 

llB baa ■ right to demand and obtain for an- 

I other, without commission, Iroin that other, 

I on his finding adcciuste security for appro- 

I priaterespoombility, forcompensatioQ in case 

of damage. 

The parties to whom damage from such 
benevolent interTenlion is liable to accrue 
Bre_I. The principal, on whose behalf the 
uplication is made ; 2. Any person, in the 
aiaracter of defendant, at whose charge the 
IKiwen, the exercise of which b demanded 
at Ibe hands of the judge, will have to be 
exercised. 

In the account of this eventual damage 
will be included any costs with which any 
proceeding bad in consequence, nuy happen 
to be attended. 

In so fikr as ascertained, the amount of 
every such cost may require to be advanced 
by the applicant, insteatl of its being im- 
fiosed on any other person, to whoin, in con- 
■equence of the application, communication 
may require to be made ; especially if judi- 
dary attendance or tnmsmission of docu- 
ineiitB to the judicatory may be requisite. 

Whatsoever may have been the induce- 
ment, it will be among the cares of the judge 
lo to order matters, that to no person, other 
than the applicant, damages in any shape may 

Accordingly, except ions excepted, (be judge 
will not subject any person, other tbati such 
■elf-constituted proxy, to any expense of 
which the application may be productive. 

Exception is, when, from the result of (be 
■pplicatJon, benefit in any shape ensues to 
the party in whose bebalf the application ii 
uadei while, at the same time, either no 
benefit at all would have accrued to him. or 
no benefit so great as that which has accrued 
to him by this means. In thiscase, rewardin 
consideration of, and in prapsrUon to the 
net value of the benefit so reaped from his 
MTvice, may, in case of a suit instituted for 
that purpose, be decreed to the applicant by 
the judge. 
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CouMOMciTioN By this name is detig. 

nated an operation which bears reference, 
and is a necessary concomitant to. all tbote 
others, and of which, on that account, an 
mention could have been made, till those 
others had been brought to view. 

They, being so many distinguishable ends 
of procedure, it is, with reference to every 
one of them, a necessary means : communi- 
ealion, for the purpose of application and 
judication ; communication for the purpose 
of probation. 

Not to secure it, from the very outset of 
Ibe suit to the very last net in it, on every 
occasion (and as between whatsoever per- 
Mias and things, where the existence of it 
is necessary to the attainment of the end* 
of justice, ) is a flagrant oversight. But 
should it be found, that for this omission, 
gold in torrents has at all times flowed in- 
to the cofiers of those in whose hands the 
power was of preventing the deficiency, it 
is it to any such cause asoversigbtthat, con- 
sistently with the most ordinary degree of 
discernment, it can be ascribed? 

In Bonaparte's code, no such flagrant omis- 
sion has place. Not that the means provided 
are, in so perfect a degree as they might have 
been, adequate to the end ; but towards the 
attainment of it, no inconsiderable advance 
has there been made. 

Among tbe earliest andi 



of the syslea 
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id those connected with it, is to 
secure, from first to last, the existence and 
efficacy of an instrument so indispensable ia 
the worlc of justice. 

Upon tbe degree of civiliution, and im- 
provement in various other respects, but 
more particularly in the state of the physical 
channels of communication (tbe roads by 
land and water,) must communication for ju- 
dicial purposes, in respect of promptitude, 
celerity, and cheapness, of course be in a 
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t other 



endeut. 
that p 
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t then 



oa tbe field of goveminent. — in these 
appellations may be seen the results of a 
division, of which the nature of the case 
renders it necessary to make use. 

Of this diviaon, both membera require a 
further diviuon, into common and ptetiliar. 

As for other purposes, in all imaginable 
variety— domestic, and other social and sym- 
pathetic intercourse^ — trade, wholesale and 
retail, and tbe business of tbe several dc- 
partmeiils and sub-departments in the 
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cinl E»t«lli9hment, bo fortbisin p«rticiilBr, — 
the common, one griait aggregate instrument 
of communication is the letlfr-post esta- 
bliKfament, and the aggregate of the ■everal 
■locks provided for the conveytuiec of large 
and heavy burthens, — including the roads, 
' - " ' ^^ and through which the 
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the beasta, 

nnee, by which the requiaid 

recti on are produced. 

By peculiar, understand thoie instruments 
of communication, the uie of which is ap- 
propriated eiclusively to the service of the 
depBrtment here in question. 

Communication is ^Din^eriani only ; from 
persons, it may be. either tvith persoua or 
with things, or with both. From persons to 
persons, it may 1>e either unilateral or reci- 
procal. KedprocAl il is, when in consequence 
of a communication made to ■ person, another 
communiracion is made from that person, to 
him from whom the first communication came. 
From a person to a person, communication 
is made in two diSerent modes : the orsi (the 
only original mode,) and the written. When 
it is the oral that is employed, the intercom- 
municantsare necessarily, in that respect at 
least, present to each other : when it is the 
written, it happens sometimes that they arc 
present, and that, nut with standing such pre- 
sence, there may lie some special reason for 
their communicating with each other in that 
mode ; but, in the ordinary state of thingi, 
they are at a distance. In this case, if it is 
in the written mode that the communication 
is eRecled, it is termed the epistolary mode: 
if the mode be not epistolary, the interven- 
tion of ■ third person is necessary I and, in 
this case, two communications Instead of one 
have place — namely, one from the primary 
rommunicstor to Uie third person, wbo in 

nication between them — another from the 
instrument of communication to the person 
to whom the communication is made. 

Of all modes of communication, the sim- 
plest is that which is made in the oral mode, 
without the intervention of any such third 
perion as above: In that most simple form, 
eommunication is cotemporaneous and co- 
incident at the tame time with the above. 
mentioned mutually and necessarily cotem- 
poraneous and cfflncident operations, that is 
lo say, application, judication, and proba- 
tion. In this cose, the occasions for com- 
munication lie, as hath been seen, wilhm a 

Not so when the applicant, or the person 
who at his instAnce ha* been constituted 
ihe proposed defendant, or any non-party, 
ursay, non-titignni evidence-holder, is called 



Now then comes Ihe necessity for eoinc 

which, unless in some rare case, will be of 
the personal kind — in a word, tome pcraon 
to whom, in the character of a messenger, 
it belongs to convey the subject-matter of 
communication, most commonly of that real 
class, of which tvritten discourse is eompoiied. 
from the judge to the person to whom the 



This person being, by the supposition, at 
a distance from the official plrtce uf rett- 
dence of the judge, now comes the demand 
for di versification and corresponding compli- 

In a country in any tolerahle degree civi- 
lized, there will be two modes of communi- 
cation between persons at a distance : the 
one, which may be styled generally ordinary, 
to wit, the letter-post, or other public and 
universally employable receptacle, employed 
as an instrnment of conveyance ; the other 
special, or say particular, to wit, some mes- 
senger speoally employed for the purpose, 
making or not making use of some reid in- 
strument or instruments of conveyance. 

This distinction, though in itself purely 
theoretical, is pregnant with practical appli- 
cations, not less obvious than important. 
ExpenNve to a degree more or less known 
by everybody, is even the least eipensive 
submode of the special mode uf communica- 
tion: compnrattvely unexpensive and econo- 
mical is the general, or say ordinary modes 
of conveyance, especially as applied to instru- 
menta of couununicatiau in the epistolary 

By Bppriipriate arrangements, the general 
mode of conveyance, but more particularly 
the letter-post, might be made to perform 

Sand with not less certainty, and with superior 
ispBlch,) the service by which, in present 
practice, some special mode of conveyance 

is commonly, if not universally employed 

But these details belong to a more particular 
head. 

Communlcalion, as we have seen, may be 
from person lo person, or to things, or to 
persons and things, at the same time. 

When it is from person lo person, and 
back again from the second to the first, (he 
two persons may be styled intercommuni- 
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The (ifst point to be determined is Bt what 
place the thing in quesrion shall be done: 
whether in the judicatory, or elsewhere ; and 
in psrtieular at the abode of the addressee, 
whether party-litigant or extraneous cvidenri 
holder. In general, these two cases consti- 
tute the only alternative. The reason is, 
that in general, upon the circumstances it 
will depend, whether the communicaljoii shall 
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be ornl or epistolary : otbI, if in the justice- 
chamber ; cpiilolary, if ut the aboile, perniB- 
nent or [emporBry, of the addressee. 

But in ■ purticular case, on ■ particular 
sccation, need may be, ibat thuu^'h rnude in 
the pretence of tbc judge, tbe reaponie will 
oat be to be made in tbe juEtiee'Obamber. 

Tbe first MUrce of diviiion h the conii- 
deraUon of the plaa at which the operation 
is required to be performed ; the next ia the 

Crpote for which in that Huac place it is to 
performed. 

In the third caee, an extraordinary place 
concur! with an extraonlinary purpc»e: place, 
pot the justice •chamber, but lanie other, in 
.wbidi, for the special purpoae of thut indivi- 
dual suit, and the individual operation, it re- 
qpirei to be performed. 
J Tbe material drcumstwice is tbe aptciet of 
^ tbeinitrumeatofdiscoiirse, — whether oral, or 
rwite evanescent — or (criplitive, or in 
LMy other shape /wrmanenf: this not by reawn 
V^ipf the permanence of tbe instrument — for, 
■ 4w giving eiprei!dO[i to tbe discourse, an in- 
\ 'Wrument of the same de^ee of permanence 
igbt be employed in tbe j udicatory — b-' '■- 
aaon of tbe distance 1 benceit isbydimi 
id nothing else, that the neces«ity of giving 
I jnnpluyment to thin instrument of discoune. 
Id the exclusion of the Otber, is created. 
On the part of a justiciable, whether parly 
L vursuer, party defendant, or evideiice-holdi-'r, 
I Jn answer to the mandate issued by tbe judge, 
I -fbt mode of compliance would be either by 
1 Attendance or responsion: if by attendance, 
1 fiither at the in-door fixed judicatorv, or at the 
I Ml-door occasional and niigratory judicatory. 
As to the character, or say capiidty, in 
Vbich the modes of compliance are thus ex- 
li£ed, it might be either that of parly 
lUer, party defendant, cr evidence-holder, 
' «r some individual at large, incidentally and 
' wiiiiilly addreiied, for tbe purpose of ci ' 
kuling, by means of some incidental eei 
Wbidi it fell in bia way to be able to re 
to the giving execution and effect t< 
law on whidi the suit was grounded. 

Here, then, couies the need for >o many 
corresponding mandates :^ 

1. Accersitivo, or aay hither-calling mi 
4*te. This when tbe place at which the 
MTvice it performed is tbe judlcatoiy : the 
■ervice itself ia the ordinwy in-door serrice. 

2. Missive, or say th it lie r-sendlng mandate. 
This when the place at which die service 
1» performed is an inridental and migratory 

I judicatory : the seriice itself ii out-dooi 

Only by personal attendance at or in Ihe 

Judicatory, can commencement as above be 

^ven to B suit : in which cose, tbe need of 

I missive mandate, on tbe part of tbe judge, 

1 way be apt to appear superseded. But the 

. ]|i4ividual who, at the first applicalion, is 



constituted a pirrsuer, might be cither the 
applicant himself, or any one of two other 
■ Tiptiona of persons : to wit, where the 
applicant is an assistant, professional or gra- 
tuitous, such proxy, or say deputy, being for 
r other of the best of reasons admitted 
instead of the principal ; or a word-consti- 
tuted pursner, in consequence of the appli- 
1 made by bis guardian i or in a word, 
is himself ■ pursuer, ao it be at any 
period of The suit, afler the first ; (he ward 
being constituted pursuer in hie own right, 
and for bis own benefit — the guardian in the 
right and for the benefit of the ward, or other 

On the part of (he addressee, in whatever 
capacity addressed, — party pursuer, parly 
delendant, or supposed evidence holder, or 
individual at latge, — rendering response in 
some shape, will be an operation indispens- 
able in every case. By the response, if per- 
tinent to the matter in hand, either conip^nee 
with the obligation imposed by the mandate 
(rill be completely manifested, or (though for 
some reason assigned, not at the time per- 
formed) promised for some other time, or <*e- 
claredly declined ; if declined, then the object 
of the response will be, to exonerate the indi- 
vidual from the burthen of eventual suffering, 
either by satiffurtion atfurdeil, or by puniilu 
meat suffered, or both. 

^4. Ac. 

With regard t 
thus much is good and true in general, — tnnt 
on each individual occasion tbey must be 
settled with, and adjusted to. tbe circum- 
stances of the individual ivith whom tbe io- 
tercourse is to be secured. ] 

As la those individual means, the genet«l I 
nature and character of them will be liable 
to vary according to the condition in respeot 
of cii'iUzalion of tbe country in question: 
they will depend partly upon the situation of 
the individuals to be eommunicated with, 
portly upon the nature of tbe means of com- 
muuiestion which the state of the country 
affords. 

As to the condition of the individual, in 
proportion as opulence is abundant, the meant 
of com muni cat ion are al once capable of be- 
ing rendered more prompt uiid mure secure: 
the greater the number of inmates in a bouse, 
and the more constant the habit of residencs 
on the part of each, the greater the certainty 
of conveying to the knowledge of tbe head, 
or any other member of tbe &mi1y. the infor- 
mation requisite. In a certain state of so- 
ciety — that, for instance, which to so large an 
extent has place in America — many ere thej 
who have no fixed place ut habitatioi 
■gain, tbey who, having encb a fixed habits- 
tion, leave it habitually unoccupied for ai 
length of time; even iu SwiUerlyij,^ 
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Ulter rose is to no inconsiilerable extent ex- 
empli&ed. 

Ai to the Britiab U\es, in no part of tbem 
i* this case exeiiiplilied to anji eonaidenble 
extent. Under the naoie of vat/rancg, vo- 
luntary or involuntary, sucli is the benevo- 
lence and uiadom of Engtiab parliaiuenls, it 
id ever punished u ■ crinic. 

In Ireland, the meanest hovel — and aucb 
hovels are but (00 numerous — i> either en- 
tlrt-'ly open, or hai ■ door to it : in the gvne- 
ra! atate of things, a door has pbtee ; but this 
being by appropriate force moveable, and as 
Euch diatrainable, and being, in but too many 
initancei tbe only thing worth diatraining, ii 
Bwuelime). lay all the acmunti, diatreiiied 
for rent. Where the door doe* not exist, any 
miaaive aent by authority may find ita way in; 
with ao much the leas riiflieully where there 
is a door, the having in it a (lit adequate to 
the purpoae of epistolary commuDication 
might, without aensible hardship, be rendered 
a condition indispensable to the use of thii 
instrument of security. 

Antecedently to the letter-post, scarcely 
by tlie moEt opulent condition in life, could 
any absolutely secure means of epistolary 
intercourse be established. By leller-po^t. 
no i^ondition in life so'abject. but that, for any 
purpose such aa that in question, it might, in 
tbe case of every individual, be established 

In every the smallest diviNon of territory, 
tbe existenct' of ■ toeal headman being sup- 
posed, here would be a spot by tepniring to 
ivhich, an individual who had no settled ha- 
bitation might be sure at any time of finding 
anything tent thither to bis iddresa. For 
nowhere in the territory of a stale could an 
individual find himaelf, without tinding him- 
self in the territory of a local headman. In 
tbe oSIcial residence of this functionary, the 
individual who bad no fixed babilatloa might 
at all times be sure of finding whatever it 
had been made his duty to see : and if unable 
himself to read, there he would moreover be 
lure of finding thote, in whose instance no 
such inalolity could hiave place. 

Fur bim who had no fixed hnbitation of 
his own, judicial missives — he being pre- 
juircd and pre-engaged to receive them — 
might be addressed to bimat the loci 



and for 
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\ fixed habitation, another 
exemplar might be delivered at Ihiit same 
Itahitation ; and so in the caue of his having 
habitations more than one: and in this way 
may the most convenient proviaion be made 



fore 



n life. 



Itemuins for consideration, the lyi 
iiitcroourie which the country affords: the 
territory of this state in general, and that 
portion of it in particular, ham, to, and 
through nhich, on the individu^ oeciidon in 
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In Englind, eompared with all other poun. 
tries on llie globe, for this purpose as for 
every otber. tbe adequacy of tbe means of 
communicatiou Is at its mBiiinum, and by the 
spread uf railroads, with self-moving reccp- 
tucles moving on them, the mailniuiu i^ in 
the act of undergoing prodigious increase. 

For general purposes at lurge, and for com- 
mercial purposes b particular, in a conntry in 
which the population ia at such a degree of 
denuty, the government post-office performs 
tl>iB fiinctian in a manner, the adrautuges of 
whicb are, ao strongly and universally fi'lt. 
Juatice, aUsl prcaenls a very different slate 
of things. On this occasion comes (be obser- 
vation, that, unfurtnoalely for EngUnd, (be 
purposeii of justice have never been the pur- 
poses of judicature, or the purposes of go- 
vernment: had tbey been, lon^ ago the 
missionaries of the post-office would have been 
the missionaries of judicature ; modes of de- 
livery and receipt, together with appropriate 
documentary evidence of the facta, having for 
this purpose been established. But by the 
liierarchy of the post-office, probably by the 
hierarchy of the judicial establishment, oli- 
atacles, and those as insuperable as tbey could 
Riiitrive to render ibem, would of course be 
opposed: to tbe most eficclual and least 
vexatious arrangement that for this purpose 
could be proposed, tbe answer would of courie 
be attached, — useless, niiechtevout. and im- 
practicable: an official answer rendered fa- 
niiliar to him who writes this, hy the babit of 
seeing it returned to proposed arrangement:!, 
which afterwards, when carried into efiect, 
were found beneficial and uneiceptbnablc 

§ 5. Diffituhifs obrinttd. 
For what purpose soever, and in nbat ciia- 
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individual mokes his 
. tbe judffc will 
not suffer him to de)iBrt, unless be has given 
indication of some habitation or habiia^ionai 
at which, during the continuance of thi< suit, 
any mandate isaulng from or Buir(ioned by 
(he judge (whether of that territory or any 
otber) will be sure to reach him. if trans- 
niitted by the letter-post, or any special 
meaenger. 

Uf two babitalioni, indication mny be given 
in (be first instance: as thus, till July iba 
first induaive. a mondHle will reach m*. 
parish Aoflhia territory, habitation No. 323; 
from July the 1st to July 7ib, in territoty 
(luuning it,) pariah C. habitation (17. 

Of pUces of bahitalion. one after another, 
indication may thus be uUiirdeil. 

At any time, and so (a<ic> qaotii; (ht in- 
dication given of the intended phu^ ofhabi. 
ration may be changed. 
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Of evfry sucli indication xt giren, it will 
lie presutDi^i], thu dawn to the lost dsy in 
VBch inatwica >ny miauve delivered at the 
habitstion bo indicsled hai been receiTed by 
the individual in queition, with a view to the 
purpose for which it waa sent, tbat is to say, 
in the rase of a judicial mandate, with a view 
1« compliance therewith, in anch sort that 
for noc- compliance, prehension of the body 
may be effi:cted. 

By any one, in the list of appropriate ex- 
cuaea, tlie individual non-complying- nuiy be 
originally exeniptedi or, ■• the rarf may be, 
f ubscquenlly liberated from tlie neceaaary af- 
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Such eiciiae may be either ordinarily ema- 
nating, or vichrioua: ordinarily enmnaling. 
when from the individual himself; vicarious, 
when from Hoy other purson. 

Of theae there arc three lists: — 

Lilt I. Containing' those eirusea which, 
in the nature of the caae, cannot or arc not 
allowed to emanate from any individual other 
than him to whom the miaaivc is addressed. 

Liil 2. Containing those which cannot, in 
the Tuture of the ouc. or arc not allowed to 
emanate from the individual himself, and if 
drlivered, muat have been delivered by or on 
behalf of some other peraon. 

tilt 3. Canlnining: thoae which may in- 
differently have emanated either from the 
individual himself, or Irom loine other per- 

Thi« butineas of securing judidal inter- 
course cannot but be attended with much 
diveruficntion. and conuderable difficulties: 
which difBcultiea ara in considerable propor- 
tion the result of the natural, as contrsated 
with the technical system of procedure. Un- 
der the technical syatera of procedure, they 
have no place. Why? Becauae, under the 
tcchical system of procedure, no suit ever finds 
its way into the judicatory, but through the 
medium of a technical aiuslant. 

1. Difficulty the firat, The individual an 
individual by whom an offence in some shape 
or other has been committed, and who, in the 
event of his attendance in the judicaUry, 
would eirposc himself to prehen«on on the 
ground of this offence. 

Resource, or aay arrangement for removal 
nf the difficulty. If the punishment, or other 
burthen attached to his offence, is more afflic- 
tive than privation of the benefit sought for 
by his attendance, be will abstain from audi 
attendance, and the burthen resulting from 
II an -attendance will he a part, though by sup- 
position no more than a part, of the suffering 
which is hii due; in the other case he will 
attend. The suffering in question he will un- 
dergo ; but he will receive a benefit, amount- 
ing to the difference between that suffering, 
and (he suffering to which he would be sub- 
j-xtei by non-attendance. 



In the case of him by whom n profesaional 
assistant is employed, all difficulties may be 
made to disappear by his consent that every 
mitsiTe addreaacd to bim at the hahitadon of 
Buch his aaaistant. shall be presumed to have 
been received by him within the appropriato 

The ca«e in this re«[>ect ia very different, 
Bccordhift as it is in the character of proposed 
pursuer that the individual attends, or in any 
other ehsrHcter. If in the character ofa pro- 
poaed pursuer, the benefit expected by him 
to begainedby the suit is a benefit which, by 
any want of adequacy on the part of the in- 
dication afforded, he will be liable to forfeit, 
and which will accordingly operate aa a secu- 
rity for Buch adeijiiatenesa. 

So, if it h in the character of a trustee 
regularly constituted, or self-constituted, that 
he attends. In this case, likewise, the corre- 
spondent security will have place, and by the 
amount of the benclit sought, will supersede 
the demand for an inducement of the coer- 
cive kind in any other shape. 

But in every other case than this, such 
coercive inducement will manifestly be ne- 
cessary ; in particular, if the individual in 
attendance be a defendant, or an eitraneous 

'2. Difficulty the second. The individual in 
attendance, say an applicant, a person whose 
character is without reproach, but who. in 
respect of his means of livelihood, is in ablate 
of uncertainty each day st what habitation bin 
occupation may require him to be on the 

In this case, he being by the supposition 
an applicant, he may be depended upon for 
doing whatsoever is in hia power to save him- 
self from being debarred from the benefit he 
seeks: as, for initance, giving indication of 
the employer or employers' habitation for 
whom he expects to be occupied. If his situ- 
ation is go unfixed as to deprive bim of this 
resource, the case is of the number of those 
unfortunate ones, for which the nature of 
things allows not any remedy. At any rate. 
Ibis inconvenience cannot be chargeable on 
the natural system ; for under the technical 
system, an individual ao rircumatanced would 
not be able to obtain any sucli aaeiatauee. 

3. Difficulty the third. The individual ir 
attendance la one whose Bttcndance is thi 
reault of compulsion; he being cither a de 
fendant. or an unwilling cltraneous witness. 

tn this case, the judge will have to choose 
between the evils, and act accordingly — 

1. The depriving the party who is in 
right, of the benefit of the attendance in ques- 

2. The subjecting the individual, to i 
tendance, lo confinement, so long as is deemeJ 
necessary to the purposes of the suit. 

<. Difficulty the fourth. Neither the I 
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viduil in question, nor nny prrson 
bitution occupied by bim, able to read. 

Expedient foriemoval, — recourie to lome 
constituted autborily, reudent in tbe psrish 
in whicb the habitation, actun] or expected, 
of the individual in queibon, h Bituatfil. 

§ 6. Fulnre-comimiHicalion-teciiriiiff menunlo. 

Tbe person to whom this memento, ligned 
by the judge, or, under hit general direction, 
by the registrar, U Co be delivered, is every 
perron upon bis Brit appearance in the justice. 
chamber buforc the judge. 

Tbe object, purpose, and use of Ibis in- 
slrument, is the securing to tbe judge the 
means of communicating with the proposed 
communicant for tbe purpose of the suit, un- 
til the termination thereof, or until tbe end 
of the time during which it may happen to 
the judge to have need of such communica- 
tion for the purposes of the suit. As soon as 
the need of communication with the intended 
communicant hui ceased, information thereof 
will be afforded him by the registrar. De- 
nomination of the instrument employed for 
this purpose,^ on ullerior-comiituiiicalion re- 

The following should be the form of the 
future- com municBdoa-tecuring memento: — 

1. Mention the individual's name and de- 
scription at length, to wit. surname, christian 
name or names, or the equivalent. OIBce, if 
■ functionary! other occupation, if a non- 
functionary ; and abode or abodes permanent. 
if any. Such is Ihe description you have just 
given of vouriclf. 

2. Take notice, yon have declared that 
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delivered us above, you bare been released 
from the obligation of communicating with 
this judicatory, for the purpose of this suit 
(or application,} every judicial paper, if de- 
livered at that house, will be received by you, 
or by some ggent of youci, authorized on your 
behalf. 

3. tn consequence, except in case of legi- 
timate excuse (of tbe number of those to 
which tbe serving in that character bos been 
given by law,) you will, in the event of non- 
comptianee witb any judicial mandate, deli- 
vered or left at such your chosen place of 
communicHtion, be punishable, or otherwise 
dealt witb, as for contumacious non-compli- 

At (he first bilsteral attendance, it belongs 
to the judge to collect and complete, at the 
bands of the defendant, information corre- 
spondent to that which, on the occasion of 
the first unilateral atteiidBnce, was required 
to be furnished to the judiiatory, and entered 
upon the register. 
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Indicative and approprlaU. 

idence. or ultimalely em- 
ployable, understand all such evidence as is 
fit to enter into the com posit ion of tbe grounds 
of the judge's oplnative decree, so br as de- 
pends upon the question of tact. 

By simply indicative evidence, understand 
such as is not of itself fit to enter into the 
composition of those same grounds, but 
affords an indication of some source front 
whence, supposing tbe matter issuing from it 
true, evidence which is appropriate may pro- 
bably he collected: — as where a person, who 
was not present at the place and time at 
which the fact in question took place, states 
himself B« having heard of some otbtr person 
as having been so present. 

Widely different in investigational proce- 
dure, is the character of Roman-bred, and 
English-bred procedure : teeming with im- 
perfections both of them. 

As to Roman-bred procedure : throughout 
the penal branch of the field of law, solici- 
tous and extensive has been the application 
given to such provision as it has made; in 
tbe non-penal branch, on the other band, the 
provision ha* been comparatively scanty, the 
solicitude remiss. 

At tbe same time, for want of a clear and 
correct conception of tbe difference between 
appropriate and simply -indicative evidence, 
it bos given to evidence, which has Iwen 
simply indicative, the effect of appropriate 
evidence. In tbe affair of Gates, for ex- 
ample, to such a length did this confiision 
proceed, that between simple indicative evi- 
dence presented (o tbe judge, and the appro- 
priate evidence, supposing any (o exist, there 
were four or five portions of simply indica- 
tive evidence interposed. It has notwith- 
standing been received, and made to operate, 
as if it bad been appropriate evidence. Stand- 
ing before the judge, I, said A, heard from 
B, that he had heard from C, that C had 
heard from D, that he bad heard from E, 
that E saw done, by the accused, tbe deed 
witb which the accused is cborged. 

English-bred procedure, on the other hand, 
the penal branch of procedttri 



of that branch to no m 

he non-penal branch, 1 

ion of it, how greats 

lortance of the matter 

On the other hand. 


re than a part — the 
ligBtional proceu : to 

has madenoapplica- 
oever may be the im- 

n the eases in wbldi 


t employs the process 


it keeps clear of the 
witb which, as abo»a. 



n-bred procedure has distinguiibed il 
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tiemtimf, nothing can I 
tbu) that, if nccEGurf to the discover]' ol 
truth in the one of any one speciea of suit, 
it esnnot be leis ao lu any other. 

Of the whole list of vulgar errors, few in- 
deed are ao mlBchieTous, fewEDgrosF, as that 
which guppoBcs that, in llie minds of that 
dasiofmen who are styled minister* of jus- 
tice, minimiwCion of iiijuBtiee bus been the 
o which their labours have been direci. 



•d: 



lubsti 



you will be near the truth. 

That injustice might be maximized, it has 
been their interest, that of the use of bleity 
(the general inslrunient of injustice) the 
frequency should be maiiaiized — the btsity 
itielfmaximiud. — and, moreover, aoaUu the 
credence given to it. 

To this end it is, that to so many vviouH 
descriptions of persons, on this special occa- 
sion, ibr this special purpose, the licence to 
commit judicial falseliood with impunity — 
in one word, themendacity-licence— has been 
granted, to an eitent so all-comprehcniiive ; 
and lo this licence, in place of punishment, 
reivard upon the most all -comprehensive 
scale has been awarded. 

Descriptions of persons to whom the men- 
dacity-licence has thus been granted, are 

I. Parties on the pursuer's side. 
S. Parties an the defendant's side. 

3. Professional assistants, of llie order of 

4. Profestional assistants, of the order of 
■dvDcatei, 

5. The judges themselves. 

Of the error just mentioned, themischier- 
ousiieSB cousisls in the support giv^n to a 
system thus deleterious, by the respect with 
which (he authors and tupporterjof it have 
down to this time been, and are at this time 
now regarded. 

Correspondent to the mischievousncss of 
this error is its grossncss. The mischievoua- 
ness of the system, so manifest to the eyes 
of all, so severely felt by all, yet still, in ihc 
teeth of universal experience, wilb very small 
abatement, the error continues. 

More than ten years* have elapsed since, by 
the hand by wbich these lines are penning, 
the opposite truth has been announced in 
print, and not only announced, but by the 
most abundant, and parliculnr, and irrefra- 
gable proofs, demonstrated. 

Imputations more reproachful con arareely 
be cast by man on man, than in ttiat workf 
have been eait upon all implicated; yet still 
all is silence: and if in any caee silence un- 
der accusation were confcsiion of guilt, surely 
to has it been, and so continues it to be in 



A more Aagitlous act of calumny could 
not have been committed, than would by tliii 
account have been comniillcd, bad the mailer 
of it been other than true. 

In no part of the civilized world are the 
name or the works of ihc author unknown ; 
on no author that ever applied his labour la 
this Geld, have any such marks of approbation 
and applause been ever beslowed as on bim. 
Ignorance, therefore, of the fact of the accusa- 
tion, or of the prosecuting of the accusation, 
cannot, with anyahadow of truth, be pleaded j 
yet still from all these quarters reigns the 
most imperturbable silence. 

In the eyes of the people at large has this 
demonstration of all this guilt — this confes- 
sion of guilt — been all this while manifesti 
the approbation and applause thus bestowed 
upon the author is such as to him would ht 
suflicierit reward, had be but the satisfaction 
of observing that the people far whom all 
this hihour has been bestowed, and such ■ 
toad of odium from the highest quarlera vo- 
luntarily taken upon him, would but derive 
their profit from whit has thus been done for 
them. But no such reward or satisfaction, 
BO long as he lives, does be seem destined to 
receive. He pipes, hut tlicy do not dance — 
be makes the advance^ but they do not fol- 
low. Through the paths it has been Lis 
enilcavour to lead tbem. none are at once 
willing and able to follow. 
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exclusionary rule which shuts the door 
against the testimony of the party. 

Observe the consequences of the rule on 
tbe ocmsion of those dealings which have 
place, where tbe party on the one side is in a 
state of opulence, the other in a state of com- 
parative indigence — say landlord and tenant 
— opulent customer and dealer — borrower 
and lejider. The comparalively opulent man 
never acts, or treats of himself; everything 
be does is by the hand, or the help of an 
agent — in a word, an attorney. Tbe com- 
paratively indigent man, nut being able con- 
veniently to atibrd the purchase of any such 
expensive assistance, does everything by him- 
self, and tvilhout tbe assistance of an attor- 
ney, deals with the attorney on the other side, 
ibserve the consequence ; lothe palri- 
atlornty tbe law secures a complete 
mendacity- licence i everything that he soys 
behalf of his noble client is evidence — 
d evidence. How stands it with the ple- 
in ? Nothing that he can say on hit own 
behalf will beso much as heard. On the port 
of the attorney, suppose the most palpable, 
Ihc most flagrant perjury; Whst has he to 
fear for ? Absolutely nothing. By no iridict- 
ment for perjury, can the man who i> injured 
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bave nny tbe tmallesl cbanoe 
n any ebape. Intlie wretchect 
■hope of vengeanca ? Mot he indeed: give 
fail tentiroay fae may, but no effect oan it 
ever hare. Here is oath B}taiiiBt oath: on 
no such evidence will conviction be ever suf- 
fered 10 bare place. 

What is oltserrable ii, that in this aource 
of injuitice and oppietsion, the arintocrncy at 
■ucb bare an obviously strong and ainigter 
intpreit : whether it be in the nature of the 
rate Chat they should fdil of being fully sen- 
sible to the value of tills sinister interest, let 
every one judgi'. 

S 3. Evidence reccicable. 

neeeived in every case from the appticaiit 
may be as well aim ply-indicative *s appro- 
priate, or say ultJinately-eiii playable evidence. 

Balionalt. — Renioni fur the admission ; — 

1. The individual whose interest the evi- 
dence serves or stands to serve, may be un- 
known to the informant. 

2. To the informant more delay, vexation, 
and expense, if any, may be produced by in- 
tercourse (or perhups prevjons fruitless en- 
dearours to obtain inCereourae.) with persons 
interested, than by repaLring at onee to the 
judicatory, open as it is to him, and toevcry- 
budyatall limes, and provided with evidencE- 
extrnctive powers, of whirh be isdestitutc. 

S, A caae that freqnently baa place Is, that 
by fear of others on whom he is more or less 
dependent, — hope in Lke manner from others. 



tbuugh, with reference to the particular fact 
in question, unappropriate. will not however 
be to be omitted ont of the record. 

Rationak 1. It may serve either to im- 
pugn or to conlirm the trustworthiness of the 
person irom whom, in pursuance of tbe indi- 
cation ^ven, sppropriaie evidence shall have 
been elicited. 

2. In case of criminal or culpable Cilsehood 
on tbe part of an indiraCive witness, it may 
be necessary for bis conviction of, and punish- 
ment for that offence. 

Frequently from the same source — for ex- 
ample, Irani the atateincnt of the same pcrsoti, 
evidence of both descriptions will eome at the 
same tlmei in this ca.ie, [he dialinclion will 
with particular care be to be adverted to, 
and held up to view by the judge. 



§ i. Mudit nj' ialerrogalioit to 
1. Fact-assuming interrognti 



he abslaiaed 



-In this 






vful 



inlereat would be served by giving tbi 
Illation which is in hi* power, is prevented 
from so doing : whereas, if, in consequence of 
limiily-iiidicative evidence furnished ly an- 
other person, he bad, on receiving an appro- 
priate mandate from a judge, attended and 
delivered hit evidence, being thus seen acting 
under a manifest l^al necei^ily, no such dis- 
pleasure on the part of the apprehended op- 
pressor would probably have been entertained : 
at any rate, it wouid Lave prevented it from 
produeng any such evil etfect as that of a 
denial of justice. 

4. It may happen, thai though the qneiCion 
of particular interest is between individual 
and individual, Ibere baa been, in tbe act in- 
diculed, a degree of turpitude, such, that on 
tbe Bceounl of Ilie public it would be of u«e 
that the evil disposition of tbe agent should 
became generally known. 

Particularly import ant is tbe need of limply- 
indirative evidence, in Ibe ruse where, by the 
regulation for the tatfaciiini of ulf-naiifit'i- 
livt evidence, ■ person of bad repute would 
as snch be naturally disini-llii«d (u pay spaii- 
tuiieoua attendance : on the ground of Ibe 
aimply-iodioitive evidence, any such person 
might nevertbeleas be made compellable. 
Simply-indicative cndeoce, however, al- 



mode, of the fact, 
enceof wbicb is tbe subject-matter of inquiry 
and proof, the existence is assumed and takeu 
for granted. 

Example : — "At what diBlance were you 
from your friends when you fired at them?" 
— the subject-matter of pursuit being tbe al- 
leged odence of Gring a gun at those same 

For a ijuestion of (his sort put by a judge, 
or without reprimand suifereil by iiirn to be 
put. the judge will be reprimanded, and a 
memoraiidi)m of such reprimand entered on 
tbe judicial -delinquency register, kept re- 
spectively by the appellate judges, and the 

For s question so put, for tbe purpose of 
entrapping a defendant into ■ eonfctsion, he 
may be dislocated, 

§ fi. Choke as htltpcti 



Avoid, Bs, for 



may be, all recourse t 



charactcrevidence — employ 
the event of the suit depends altogether upon 
the degree of credit given to the Individual 
witness, to whose character objection it 

To this purpose, conrider, ihnt in English 
practice the punishment of death has every 
now and then been indicted on the ground of 
no better or other evidence than the testi* 
mony of some one individual, to whom aa dis- 
reputable a character as can be Imagined ba* 
at tbe some time been seen to bi^loiig : fae at 
the (wme time being apprized that tbe {ireaer- 
valiou of Ilia life depends upon hit giving hit 
testimony in a certain direction. 

Tu the judge's notice the obiervntian will 
not escape, that to the thread of diancter- 
evidcnce. when ohm b^un to be (pun, tiers 
is no certua termination. 
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Generally tpeakinir. where, ai under this 
rode, tbe power of interrogation is given to 
every description of peraon, in iTbose instance 
it atforil) a promise of being of use, and the 
eicercise of it is unfettered by needleu and uae- 
leea rules, few mcndiudauB witneasea will pass 
undetected, and nny additional light tbat by 
possibility mig:bt be aflbrded by examination 
into general reputation, will be of little worth : 
the mode of eommunieation at all future 
times ivith every witness being secured, and 
the faculty of re-examining at any time 
during or aubsequently to the continuance of 
the suit in question being reserved. Under 
English practice, it is to the inaptitude of 
the whole system that character-evidence and 
o/iii-e vide nee are principally indebted for 
tbe importance ascribed to them, and the 
use made of them. 

Alibi evidence. — Agunst deception, and 
from evidence of this description, tbe judge 
will be in a great degree guarded, by the in- 
dispensable arraagement, Uie communication- 
securing arruigenient: carried into practice, 
as it will be, in the inslaDce of every indivi- 
dual wbo makes bis appearance before a judge, 
either in the character of applicant pursuer, 
defendant, or eilrineous witness. 

Thisii of the number of the caws in which 
an adequate demand for character- evidence is 
moit upt and likely to have place. 



g6. CauKtD/nuiidacUii — Praeli<:i 
lith jvdyci. 
Of Hudibras it is recorded thus : 



o/Eng. 



nil nouUi, bat oat Iben tlaw « Ifire. 
Of an EngUsh lawyer, and more especially 
of an English judge, the same thing may be 
recorded with much more truth and reason, 
though without rhyme, if for tbe word trope, 
the word lie be substituted. 

The judges more especially, as being the 
causes tbat lies are in other men, may be 
termed with distinction, m.t' i^i^t^m, Ihe/a- 
thtrt of lie* : for it is by them, that from first 
to last, lies have not only been tolerated and 
littered, but actually compelled — compelltd 
on pain of outlawry. 

If veracity be part of morality, if in men- 
dacity there be criminality, —one of two 
thill);*, to any one. be he who he may, is in- 
evilabla; — eitlier morality itself must be an 
object of bis contempt, or the whole tribe of 
English judges: tbey by whom, if at their 
instigation a man refused to defile bimtelfby 
a lie, be would be punished by them as for a 
cimlc»pl — (for tbat is the appropriate phrase) 
— for contempt msjiifealed to their authority. 

Evidence immediate and intermediate, or 
say interventional. By imnediatr, understand 
■ statement made by a self-alleged percipient 
wi^D^ss. in relation to the matter of £tc( te- 
ported by him. 



By iMermrdiate. or say interventional evi- 
dence, understand ■ statement made by a 
person wbo is nut, with relation to the mat- 
ter of &ct, a self-alleged percipient witness, 
but in relation to the matter in question has 
received his conception from some person, 
represented to bim in the churacter of a per- 
cipient witness I to wit, either immediately, 
or through the medium of any number of in. 
lermediale witnesses, making a statement to 
the same effect tbe one to the other, in a 
chain of any length. 

Uses of intermediate evidence ^'-l. Serving- 
for the procurement of immediate evidence; 
2, Eventually serving in lieu of, or in addition 
to, immediate evidence. 

Exceptions excepted, intermediate evidence 
ivill not be ultimately employable; to wit. in 
the character of a ground, or constituted part 
of a ground, for a judicial decree or mandate. 

Exception is, where tbe alleged percipient 
witness is not examinable, but at the expeni^e 
of preponderate evil, in the conjunct and 
aggregate shapes of delay, veiation, and pe- 
cuniary expense. 

§ 7. ProUlion. 

Probation is an operation, which in all 
cases must be performed on the pursuer's side, 
and in many instances comes to be performed 
on the defendant's side. 

On the pursuer's side, under this tystein 
of procedure (it being the natural one,) a 
course of probation is complete, orinromplete 
and partial, as it may happen, being involved 
in tbe operation of application by and with 
which the suit commences. 

It includes in it constantly two assertions ; 
(he matter of one of them being tbe matter 
of law, declaring the existimce of a portion of 
the code, to this or tbat effect i the other 
having for its subject-matter fact; to wit, an 
individual fact, in relation to which an or- 
rangement to the effect stated as above has 
been made by the portion m question of the 
text of tbe law. 

Of the application, the substance and effect 
hat been to demand at the hands of the juilge 
a certain judicial service. This ler vice consists 
in giving, on the occasion in question, execu- 
tion and effect to a certain portion of the text of 
the code, viz. tbe portion just spoken of: and 
the warrant for tbe operation which the judge 
is BO called upon to perform, is the cilJluncc 
of the above-mentioned matter of ^t, bear- 
ing such relation as above mentioned, to the 
above-mentioned portion of tbe matter of law. 
Example :— Suppose the service demanded, 
compensation at the charge of a defendant, 
for a wrong alleged to have been done by him 
to the pursue!, by a blow given to bim on a 
certain part of the body. By the wrong thus 
dune, an oBence, belonging to a certain genus 
of offences, hiu bcca cointnided — a genu* of 
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vibirh the denoniLnition i;, tcrongful corporal 

In this case, the msMer of fcct has for iti 
allied percipient witneu the npplieuit him- 
self, who, if he is to be believed, bubeen the 
immediate aufferer by the wrong. 

Biit auppoBe, nccotding to the case atated 
by him, the person on whose body the wrong 
was inSicted — the offence committed — wu 
not the applicant himielf. but a child of his, 
loo young (o be capable of stating the matter 
offset. 

In this ease wo see Ihtd distinguishable 
matters, or alleged matters of bet : — 

1. The act by which, if the allegation bt 
true, the blow was given ; call this the ptin- 
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2. The act performed by the applicant 
making the allegation to thia effect : call this 
the evidentiary feet. 

By the allegation thus nude, the existence 
of the principal (act has been provisianBlly, 
or say eventually proved: if, in the opinion 
of the judge, the assertion bo made is true, 
insomuch that the prindpal ^t aaserted by 
it to have happened, did really happen at the 
time and pla<^ aaserted, i. e. supposing him 
inclined to believe it ; — fuling proof to the 
contrary, he mil declare accordingly. But it 
may be (for »o the experience of the judge 
will have demonstrated U> hitu,) that the al- 
legation the applicant bas thus been making 
is, in the whole, or Mme essential circum- 
stance, untrue : by the applicant or hia child, 
no such blow was received — or if received, 
received liom accident, such as an unintended 
push by another person, or the fall of some 
utensil from a shelf, be. ; any of which mat- 
ters of hict. the defendant might and Would 
with inith assert, if the opportunity were 
given bim of being heard. Relation had to 
the evidence so delivered at above, such evi- 
dence, if delivered by the defendant, would be 
counter-evidence : it may he delivered either 
by the defendant himself, who, in virtue of 
being himself the deliverer of it, would be a 
party witness, or say a litigant witness; or by a 
third person, who (not having been placed 
by the pursuer either on bin side, in confir- 
mation of the demand as a co-pursuer, or on 
the defendant's side, as a co-defendant) may 
be styled an eitraneous witnesp. 

But what may also be is, that all the pur- 
suer has said Is exactly true ; and yet the bet 
thus averred, and we will suppose and say 
proved bv bim, will not be sulificient to war- 
rant the judge in rendering to him tbe service 
so demanded, as above. It may he, that 

though the delendant gave him the blow, it 

^B was not tilt after he himself had given the 

^K defendant a blow, and that a more violent 
^H one; and that the blow to given to the pur- 
^H suer had no other object than to preventhim 
^V from giving the defendant other blows, which 
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the pursuer prepared to give. Muting 
rtion to this effect, he n-ill be deliver- 
ing another species of counter- evidence, evi- 
dence probative of a fact, not consisting of the 
negative of the fact asserted by the pursuer, 
hut of a totally distinct &Ft, of the positive 
hind, the effect of which, in respect of the de- 
stroying the ground of the demand, would be 
the same as that of the just-mentioned ne- 
gative one. 

§ 8. Eeideare as to charatttr. 

By evidence as to character, or say charae- 
ter-evidejice, understand evidence having for 
its subject-matter the aptitude of the indi- 
vidual ^ aptitude, moral, intellectual, and 
active, with reUtion to the part acted or 
proposed to be acted by him in tbe suit -, 
whether it be that of — I. Party-pursuer ; '2. 
Party-defendant ; or 3. Extraneous witness. 

Case the 1st, that of a party on the pui- 

On the sulqect of the aptitude of the in- 
dividual to be received in the character of 
pureuer,noevidencewillbcreceived. Reason: 
No person should be excluded from the ca- 
pacity of demanding remedy in every shape, 
from wrong in any shape. 

Case the 2d, that of a part; on tbe de- 
fendant's side. 

On the subject of the aptitude of an indi- 
vidual to be received in the capacity of defen- 
dant, no evidence will be reisived. Reason : 
No person should he excluded from the capa- 
city of preserving himself from undue burthen, 
on the score of remedy for wrong alleged lo 
have been done by hini ; if he were, he might 
be wrongfully subjected lo whatsoever suffer- 
ing is ordained by law to be inflicted, whether 
for the purpose of latistaction, or the purpose 
of punishment. 

Case the 3d, thatofso extraneous witness. 
In the first instance, exception excepted, 
no evidence will be received in relation to 
the character of an extraneous witness. 

Exception is, where the proposed witneeE 
has been convicted of judicial falsehood, 
criminal or culpable, or say with evil con- 
iclousnets, or throu^ culpable inattention. 
In such esses, use may be made of the re- 
cord in which such conviction is recorded ; 
and this without other reference than the 
inspection of that record on the spot, or the 
procurement of it through the letter-post. 

In the case when, of two witnesses tbe 
evidence being irreconcilably contradictory, 
and the decree as to the question of tact de- 
pending on tbe credence given to the one or 
the other, — if, in relation to one of the wit- 
nesses by a party on cither side, declaration 
is mode that he is generally regarded as b 
person in whom mendacity is habitual, power 
to Ihe judge to elicit evidence in proof of the 
unlru9 1 worthiness so alleged. 
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But in Ihe exercise of ihii power tie will 
be guided by Ihe cansideration of the imporU 
anfr of tbe ■ubjert-inxtter in ditpute, rom- 
psred viih tbe expense, delay. htiiI vexstim 
lifcely to remit from Tbe elii'ilmion of the 
niMS ofendijiire, tbe eticititton of which it 
likely to be on luHident srouiiili demnndcd. 

Why, in ordinary cues, put ui exelusion 
□pan cbarscler evidmiee? 

Answer: For the rcison thnt Ibe effect of 
any evidence, in oMrmance even of babiliial 
mendacity, will not be to produce the ex- 
clulioo of the individual in the eapicity of a 
witness: «ole effect, that of pioduriiignn opi- 
nion in afflrmance of a correi<pondingl degree 
of comparative unt ru>t worth iiieaa on the part 
of bis personal evidence. 

For this opinion, the utmost ground that 
con be afforded cannot amount to anything 
more than u a weakly operating artiele of 
cirenmstantial evidence. It follows not, that 
because a man bas uttered wilful falwhood, 
in cases wherein easeof mendarityno puniih- 
ment awailed Mm, be would, in anytbinp: 
like to an equal degree, be likely so to do in 
a csuc in which by «uch mendacity he eiposeil 
bimMlf to the pimiihment appointed by the 
law for that crime. 

Boundless lathe delay, expense, and vexa- 
tion which it Huuld be in the power of a 
mala fide litigant to neccwitate, if an unli- 
mited rjghtof calling in evidence for this pur- 
paie were established. 

Boundless tbe number of witnessed whose 
evidence might be called in, in Ihe 6rst in- 
stance \ for the need would be variable ac- 
cording to the importance of the matter in 
dispute, and the difficulty attendant on the 
question of (act, with or without other cir- 
cumstances. Incomputlble with any well- 
grounded decision on the question regarding 
evidence, would be every attempt to fix (be 
allowable number of character- wilneeses, by 
any general rule. 

But if, in the <irrt instutice, no well- 
grounded limits could be put to the number 
of mendacity-imputing witneues, at above, 
lo neither conld there be to ihc number of 
mendacity-imputing witnesses, whose evi- 
dence was demanded for the purpoM of im- 
puting mendacity to any or all of Ihe first 
jet, of tnendacity-im puling wilneKsea. Here, 
then, might be a tecond set — thence a third 
set — and so on; the number inneaiini^ in a 
geometrical ratio. 

To an aBcrtion imputing habitual menda- 
city to a man — to an absertion to thii effect, 
how decidedly soever mendacious, no punish- 
mcnt. a> for mendadly, could be attached, 
unless asseveration of individual acts of men- 
dacity, as having been committed on ao many 
individual occauoni, were received. But to 
give acceptance to weh aiBGveraliona, would 
be to include in tbe bofom of thia auit, the 



puted ; for ai 



relation to aa many diitingujab- 
those acts of mendacity lo im- 
in other cases, ao intbis: if 
ioculpative evidence were re- 
ceived, bow, consistently with justice, could 
eicrimlnative or exculpative evidence be ex- 
eluded ? 

By the vexation which, on [he part of the 
witnesses themselves, would be attached on 
tbe elidtation of their evidence, a proportion- 
able objection to the elicilalion of it would 
be slforded. As to compensation — out of no 
other pocket than that of the inviting party 
could it come : and in this case tbe beneSt of 
it would be allotted exclusively to the tela, 
tively opulent, to tbe exclusion of the rela- 
tively un opulent. 

Existing system It admits of cbarader- 

evidence, not only in relation to ellraneout 
witnesses, but in relation to parties defendant; 
not only oftbedplogistic, including the nen- 
dacity-impuiing cast, but of the eulo^stJe 
cast: and allogetber boundless is it, ai to 
number: and without exception as to quality 
is it, as to the persons whom it reodcn con- 
sul table, 

CHAPTER Xll- 
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may be commenced in any one of a oonsider- 
ahle variety of modes. 

Uniier the present proposed code, every 
suit takes it* rommencemcnt in tbe same 
manner : personal application made by Some 
individual to the judge i for. to the jud|^, 
and to him alone, belongs the power to give 
execution xnd effect to it. This aecorUiiiely 
may be styled the natural system of proce- 

Sooner or later, at some time or other, an 
application hy somebody to tbe judge (unless 
he himself will give conimeneement to the 
suit,)cannot hut beniade. But if made at all, 
at what other period can it with so much 
propriety be made — be made with ao little 
d:ingcr of subslnntial injustice, with io little 
of evil in the shape of expense, vexation, 
and delay 7 The expense is minimized i for 
tbe sole expense is that of the applicant'* 
time : vexation is minimiied, for lo no indi- 
vidual is vexation in any other shape pro- 
duced 1 and, in the case of that inilividual, 
the velalioa is more than compental ed for, 
or be would not inflict it on himself: deUy ia 
also minimized, or tatlier at this piunt it is 
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united abtpei of eupcnae. vexation, and de- 
lay, to wliicb there are no bounite. 

To «iniinciicemi>nt in this mode (if tUibe 
the mode throughout the territoriei of the 
■Ute.) a multitude of judicatoriea, statioaed 
with refvrencc to fsciliiy of apprOBch to ap- 
plieanta. are evidently iadispunsabte. But 
whalever be their number, it followB not. 
that in the mode of protwlurc (mililary ju- 
dicature being out of the queition,) any the 
imallegt difference should have place. 

Under the Engliih judge-niade law. not 
only dilTerent sorts of «uitB, but in different 
judicatories, suits of the same sortii,tal[e their 
a variety of ililfprent 



In all these judicatories, the mode of eom- 
me n cement agrites however in this i to wit, 
that the suit does not commence by personal 
application made by any individual to the 
judge. Should any such application be made, 
it would be instantly, and aot without indig- 
nation, refused — ■ refusal with indignation, 
which, were the application made in secret, 
would beyond dispute be justifiable and in- 

diapensable. 

Two different modea of commencement are 
here distinguishable : — I. Non-pensl, styled 
civil; and, 2. Penal. In the civil, moreover, 
may be dtstioguisbed, two Bub-modeB^-the 
common-law mode, and the equity mode, 

The common-law mode is that puraued 
in the common-law judictttories; to wit, the 
King's Bench, the Common Pleas, and the 
common-law side of (he Exchequer. 

Iti alt caae.'i, the object being to pat money 
into the pocketsofthc judges, to that object, 
nnd that alone, except the like benefit to the 
other members of tiie firm of Judge and Co., 
ihe mode of procedure is made subservient. 
In Westminster Hall and its purlieus. Judge 
and Co. keep open shop. For the profit upon 
the expense, they sell to every individuiU that 
will pay the price of it, the power of impos- 
ing expense and vexation to an amount more 
or leas considerable — to any person, and any 
number of persons, or purchasers, as may 
rhoose — at whatever distance it- be from 
the shop, BO it is within the limits of the Eng- 
lish part of the kingdom. To this shop, the 
plaintiff who has suiOf red wrong is forced to 
make application, and thus add sutTering to 
suScring ere he can becin to lake his chance 
for relict The plaintiif whose object is to do 
wrong, employn the hand of the judge as an 
instrutnent, oiul having paid the price of it, 
is tben enabled to commence the -career of 
wrong, heaping Bufferingupon suffering, until 
the measure of intended wrong is filled, and 
the proposed quantity of sulTering produced. 

Al tlieie same sliops are sold, in this shape, 
with the eiceplion of certain privileged 
classes, the personal liberty of every man. 
So whoever would pay the price, down to a 



certain time within the memory of men now 
living, without other condition than that of 
paying the price ; since that time subject to 
a condition, which, while it diminishes the 
evil in extent, gives increase to it in magiii- 
tudc. The seizure of the person cannot tiJlc 
place without a previous written instrument, 
consisting of a declaration made by the plain- 
tiff, and sanctioned by an oatb, aflirming the 
existence of a pecuniary demand on his part. 



nthc 



e of debt. 



Of the founders nnd supporters of tliis 
system of law, the morality may be seen in 
the length of time during which this unli- 
mited sale of this unlimited power of oppres- 
sion continued to be carried on ; and also in 
the inadequacy of the remedy to its professed 
purpose. Instead of being creditor to his 
intended victim, the plaintiff may be hi^ 
debtor to an unlimited amount ; and still, 
without incurring the professedly threatened 
penalty, he may work the intended wrong. 
By a word or two. the form of working it 
with impunity could have been refused to 
every plaintiff, who could not prove himself 
creditor upon the balance. To mischief, 
working by Judge and Co.. matters are so 
ordered, that by no hand can remedy be ap- 
plied other than that of Judge and Co. Itis. 
accordingly, on every occasion, sure to be as 
secure and as fertile in ulterior mischief as 
(he craft can make it. In parliament, by no 
hand but by that of a lawyer, on relief to any 
oppression, of which law is the instrument, 
be apphed. If no one appesra. the bill is of 
course rejected; scorn and contempt beiitg 
at the same time the reward of the benevo- 
lent hand by wbich it wu presented. I am 
not prepared, says the chief of the king's long- 
robed creatures in the House of Lords — 1 ani 
notprepared;and in this situation the non-pre- 
paration has the effect of the king's negative. 

S 2. Initiatory application, litisconlcilatioital. 

The appUcant being established ui the cha- 
racter of a I itisconteslational applicant, or say 
pursuer, and a correspondent memorandum 
entered on the register, tbe judge will hive 
to consider the next operation, or assemblage 
of operations, which the nature of the cue 
requires at his hands. 

These operations may be either operations 
affecting persons alone, operations affecting 
things alone, or operationa applying to pec- 
sons and things. 

Exceptions excepted, tbe next operation 
mil be performedby the issuing of — 1- A pro- 
posed defendant's attendance-requiring man- 
date. In case of defendants more than one, 
an attendance-requiring mandate for each one. 
2. A proposed defendant's examination -man- 
dale, or say fxamiaaUoK-paptn and so wbcr* 
there are proposed defendants more than one. 
defendants' exuninAtion-paper addressed to 
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Exceptiona are, when in canEideration of 
the state of the case, as reeulting from the 
cuaiiiutioa of Ibe appUant, aa enlLTud in 
the record it appears to tlie juilge tlist the 
purposes of justice arc more effectually ac- 
conipliBhed by Uie aimulUneous or previous 
issuing of an Bttenduice-requiring or exami- 
nation manilatE, ai the case may appear to 
require, addreued to a proposed co- pursuer, 
or to a supposed evidence bolder, and pro- 
posed fumiaber of evideni^, personal, real, or 
wrillen, or of all three sorts, or of any two 
thereof, as the case may be. 

In cue of need, in lieu of an altendance- 
requiring mandate, the judge luay. in the 
ease of any one or more of such persons, 
issue a prebenBlon mandate. 

Of the need of a prehension mnndate, in 
lieu of an at tendance- requiring mandate, at 
the charge of the proposed ca-pur«ucr. an 
eiample tuay be found where, in relation to 
the service reqiured at the bands of the judge, 
the proposed co-pursuer has an interest con- 
joint with that of the applicant i but an ap- 
prehension exists, lest, througli indolnice or 
fear of resentment, at the hands of a pro- 
posed defendant, (he proposed co-pursuer 
might be induced rather to give up the pur- 
suit of such his interest, than join in the 
pursuit of it. 

Kole, that if the apprehended non-pursuit 
would have for its cause fear of resentment 
OS above, it may be for the advantage of thi 
proposed co-pursuer, that his junction with 
the applicant pursuer should appear to b« the 
result rather of inevitable necessity, than of 

Of this need of a course taken for ca 

tlie attendance, oreven response, on the part 

1 proposed co-pursuer, antecedently to 

R attendance or response on the pan of a 

f proposed defendant, or even to the issuing of a 

■andate for the procurement thereof respec- 

drely. the same example may serve. 

Of (he need of an attendance- re qui ring, or 

I ft prahensioii mandate. at the charge of asup- 

I uisedevidenee holderand proposed evidence 

I Alrnishcr, eumpies are the same as in the 

of a proposed cu-pursuer ; and the reluc- 

e on both accounts will be more apt to 

L 1«*E place. 

In regard to attendance-requiring or pre- 

■msion at the charge of a proposed evidence 

I iiirnisher, the question for the consideration 

1 «r the judge will be. by which course the 

' greatest detriment would accrue to the jnte- 

rcM of both parties and the public ; to wit, 

by the vexation attached to the furnishing of 

the evidence, or by tJie danger of a decision 

adverse to the intcrett of the applicant-pursuer 

for want of the evidence to desired. 



Of the vexation attached (« the fiirnishing 
of the desired evidence, the quantum will be 
oonsidered on each of two suppositions; to 
, absence of compensation, pecuniary or 
si-pccunisry, and receipt of compensation 
luch quantity and quality as the judge may 
think reasonable, and the appUc&nt pursuer 
le and willing to allow. 
On the occasion of such allowance, it will 
also be for consideration what, if any. ground 
there is for the expectation, that in the event 
of the pursuer's succeeding in his demand, it 
will be right (the pecuniary and other circum- 
stances of the proposed defendant considered,) 
and practicable at the same time, consistent 
with justice, that the burthen should be 
transferred from the shoulders of the pur- ! 
suer to those of the defendant. I 

To this purpose, a drcumstance pre-emi- 
nently material will be the importance of the 
proposed evidence- furnisher's evidence, nilh 
relation to the event of the suit. The case in 
which this im[ior(ance will be in the highest 
degree, is that where, for the proof of the sup- 
posed fact, the nature of the case does not at 
the time in question afford any evidence other 
than hie. Next comes that in which, in in- 
terest or supposed affection, the supposed evi- 
dence holder and proposed evidence furnisher, 
is apprehended to be adverse to the pursuer'! 
person, or to (his his demand. 

The greater the number of the persona 
capable of furnishing the evidence required, 
and the more material the evidence in the 
instance of each, the less will be the need for 
taking the more vexatious course for the 
procurement of their evidence respectively. 

For the more effectual avoidance of need- 
less delay, or vexation and expense. — out of 
the whole number of supposed evidence 
holders proposed to him. tlie judge may take 
for examination in the lirst instance any 
lesser number, reserving to himself the power 
of doing the like in the case of any additional 
number ; and this not only at a time anterior 
to that of the defendant's answer, or personal 
attendance. a> the case may be, but even at 
a time posterior, nut only to thnt of the de- 
fendant's response or attendance, but In ibe 
lime of his having furnished evidence from 
extraneous and non-litigant w' 
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Previously (0 the giving admittance to the 
applicant in the character of pursuer, the 
judge will examine him a^to the having made 
the tame demand by application to any other 
judicatory. 

Exceptions excepted. — in respect of 00 suit 
which has been terminated, or is pending in 
any judicatory, shall .npplication be made by 
any party, on either side, to any other Ihan 
(be appropriate appellate juilicalory. 

For in this case, sucb freih suit wouM, if 



A 



C«. XTI.3 



INITIATORY HEARING. 



I 



uifTercd lo be eiitvrtniiied, have tbe effect of 
ui appeul. 

Exceptions may be when, after the termi- 
nation of a suit ill an imtneiliatc judicatory, 
wbetber without appeal or witb an appeal, 
evidence, Ibe existence of which the ^pli- 
cant had no Icnowlellge or BUBpicion of, hw 
been mode known to him : al the same time 
thBt for the elidtatioa of the aggregate nusi 
of upproprialc evidencte, including that which 
had hevn elidtcd in the courie of the former 
suit, in the judicatory thua applied (o in the 
»cCDnd tutance, the luit may be carried on, 
and terminated in a manner more conform- 
able to the ends of justice, direct and colla. 
Ii-ral together, taken in the aggreitatc, than in 
the judicatory in which, in and by the first 
suit, it received its termination. 

On an occaaion of this sort, by the eiami- 
luition of the applicant, the judge will obtain 
saliafiKtion in relation to the facts, from 
which it will appear, on the side of which 
judicatory the lalance is, in rcapect of pre- 
ponderate conTcnicncc. 

l£, of the evidence thusadduced, the effect 
be that of counter-evidence, in relation to a 
principal, decided upon on the occasion of 
ihc former suit, the judge will use hii dis- 
cretion a> to the taking for the ground of hia 
dedsion in addition to the freab body of evi- 
dence, the evidence elicited on the occasion 
of the former luit, as exhibited in the record, 
Dt re-elidting the evidence elicited on that 
former occasion ; or, after eliciting the fresh 
evideore. referring Uie applicant to the judi- 
catory in which the suit received its terou- 
Botion in the former instance. 

In case of his determining to employ the 
evidence elicited in the former luit, an ex- 
emplar of it will, of course, unless miiUaid or 
kfflt, or wilfiilly destroyed, be already in the 
poEsestion or power of the applicant. 

In contemplation of this contingency, if 
l]iL> stock of sncb exemplars (eight in num- 
ber wliiiJi are as many as are capable of be- 
ing in equal perfection taken at once) be not 
exhausted by other more certainly needful 
demands, there may be a use in turniihing 
the party or partJes on both aides, with addi- 
tional exemplars respectively. 

It may be, that by a party in whose dis- 
favour, (though an lar as the mass of evidence 
actually produced is considered on suHicient 
grounds) the suit received its termination, 
expectation of being able at some future time 
ta exhibit a piece of evidence, not at that 
time in his possession, power, or even know- 
ledge, may be entertained. In this case it 
will rest with him to request of the judge for 
this purpose a spare exemplar, aiid with the 
judge to grant or refuse it according to dr- 
cumitancei as above. 

If the tieih evidence, aj announced, do not 
eoatain b it any evideniy qf a nature to i 
Vol. VII. 



cerate as counter-evidence in rehitiuri rn n 
prindpal tact evidenced tu, — a principal fart 
of the number of those, to the probation of 
which evidence was employed in the former 
suit ; but ordy evidence in support of a cnun- 
trr-fart, that is to say, a liicc const! tut in).', 
or helping to constitute, a dediion opposite 
to that come to in the former suiti — in sucb 
case the judge will not entertain any objec- 
tion 10 the dedsion come to as to the innttec 
of &ct in the former case by the other judi- 
catory : hut ill relation to the evidence ad- 
duced as proof of the counter- liict, he wi[l 
proDOunce such opinion as appears to him well 
grounded, and therefore and thereupon, such 
imperative decree as the ease requircf, iu 
alllrmaiice or disaffirmsBee of the ddcrcc pro- 
nounced oil the occosiuii of sucb anterior 

On this occasion, as on every other in which 
a fresh suit is endeavoured to be commenced 
on the ground of evidence alleged (o have 
been discovered not till after the elicitatiun 
of the evidence in the course of the former 
suit, the judge will with particular attfutioti 
lerutinLie into the truth of the allegation, lest 
by needless reiteration of suits, danger of 
misdedbion or delay, vexation and expense, 
should, by evil cousdousncss, negligence or 
temerity, be increased, 

It may be, that after tlie deccasi? or incapn- 
dlation of him who was pursuer or defendant 
in tbe former suit, discovery of fresh male- 
rial evidence may have been made, oruiay be 
alleged to have been made, by the post-olii- 
tuary, or other representative of the party in 
that former case. In this case it may naturally 
happen, that the knotvlciige of ti bat poised 
on the occasion of the former suit is not so 
perfect and adequate on the part of the re- 
presentative, as it would have been on the 
part of the prindpal : and in particular what 
may happen is, that though the spare ex. 
emplar had been obtained by the priodpiil, 
neither of the one nor of the other is the 
exittence known to the representative. 

For the ascertaining the lact of the eiix- 
tence of such anterior suit, the judge will, 
in case of doubt, addressbimself byanujipro- 
priato instruinent — an in/ormatioi-regueiting 
addrtii, to any such judicatory or judicatories 
as the occasion shall have suggested to hini 
as likely to possess the information needed. 

§ 4. Demand-Paper. 

In tbe demand paper will be inserted the 
denomination of the offence, to which it aji- 
peati that the act is referable. 

As in immerous instances the offences run 
into one another in such sort, that the stuuo 
individual act may without imprc^ety. be 
susceptibieof several dene '~ ''~ 
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n 1)C found 
may to tbii purDOi 
junetWe. 

When ttie demand paper ia brought ready 
Riled up UDder the proper hcAda, time will ao 
fikT be Bared, and trouble Mved to the judi;e : 
it will in this ca»i> have been the workofthe 
pursuer, or his legal adviaen. 

In the cose where an uninformed and unoa- 
■ieted individual come^to tell his story to the 
judge, it will belong to the judge, upon taking 
bis eianiination, tu fill up the demaod -paper. 

Aa the Bupposed facia eome out in the 
course of tbe eianiination. the denomination 
of the offence may from time to time be 
■mended toliea ijuotUi : odence or offences 
atrurk out — offence or offeDcea added. 

By tbe wme person, to the »anie person, 
nrangin an indelinitcty numerous variety of 
shapes, each of them characterized by the 
denomination of an offence, may have hap- 
pened to hare been committed. By one and 
tbe aaiue lot or mais of evidence, it may 
bappen to it to hare been subatantiated ; by 
dedsian pronounced on all the demands at 
the aanie time, deUy, vexation, and expense 
will be minimized. 

ThuB, bythe multitvide of the incUncea of 
wrong, no room i« afforded (or the giving im- 
punily in any (if them. 

Tn this csie, whataoever has been the 
number of the wrongs committed, each pro- 
ductive of its separate mi»chief, so many 
■eparate demand papers may there be. 

It may be, that in regard to aeveral wrongs 
committed on the same day, by the wronger on 
the wronged, in the instance of one or more 
of them, the wronger has had one or more 
accomplices; in another, others i in another, 
none. Out of this circumstance arises a 
farther demand for separate demand papcra. 
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Demand and si 
inculpative. 

Heads, under which tbe matter of a pur- 
suer's demand it to be stated for the purpose 
of the jadge's determination, whether to call 
upon any person, in the character of a pro- 
posed defendant, to comply with the demand, 
or contest it : — 

!. Pursuer or pursiiers, who. 

Heads under which entries are to be made 
in relation to each : — 

1. Sex. 

2. Condition in respect of marriage, viz. 
whether, i. Never married; II. Widow or 
widower; ill. Uarried. 

S. Age, Timeof birtb.if not exactlyknown, 
according to conjecture ; if exactly known, 
year, month, and day of the montb. 

4. Birth-plae«; whether within or without 
the territory of the state; if within, men- 
tioning (he diilrict, subdiitrict, mi bie-sub- 
diitrict 



5. Occupation — or occupations : profit- 
seeking, if any, what: so, olSctaL 

II. Means of intercourse for the purpose 
of the suit. 

1. Habitation, to whichamsndateof other 
message from the j udicatory may be directed 
vrith assurance of its being received, — the 
habitation being identiBed, as per Election 
Code. On every change, the information un- 
der thia head wilt have to receive a corre- 
span ding change. 

HI. Effective service demanded. 

Thia is that which is performed by concur- 
rence in the division of the subject-matt«r. 
of one inchoate and ineffective, inloanumber 
of consummate and effective rights; to wit, 
by the correapondent judicial service. 

N. B. The right to an as yet unliquidated 
portion of an aggregate mass of property, is 
an inchoate and ineffective right as to every 
part of it : the right to any such part, when, 
by an aet of the judge, separated fi'om the 
rest and conferred on a demandant, to be 
by him poaseaaed in severalty, is a consum- 
mate and effective right; the exercise of it 
not requiring any ultcriur act on the part of 
the judge. 

For the Hat of the cases in which, to ren- 
der il aa ahove effective, a right rerjuires a 
corresponding act or Set of acts on tbe part 
of the judge, see — the Right-eonferriiig 
Code, or say, the Non-penal Code. 

IV. Collative portion of law relied on. 
Under this head, mention will be made of 

the code, chapter, section, and article, in 
which inchoate rights of the sort in question 
are mentioned, with the casea and mndes in 
which they may be rendered consumnuitu. 

V. Collative fact alleged. 

This will be an individual event, or state 
of things, of the number of thoae which, in 
virtue of (he correspondent collative portion 
of law. have the effect of giving to the person 
in whose favour tbey have place, the right to 
demand the effective service of the sort in 
No. III. mentioned. Example : ~ 

P. E. being possessed of a portion of land 
called Springtield, utuated in the bis-sub-dis- 
trict called Highbury, having four children, 
of whom tbe pursuer D. E, is one. died, to 
wit, on or about the 1st of January 16 ; 
whereby, under the law, aa per No. IV. the 
pursuer is entitled lo demand at the hands of 
the judge, one equal fourth port of the smd 
portion of land, and at the hands of the other 
three, their concurrence in the division so to 

VI. Co-demandant or demandants, — none. 
Proposed defendants— A, E., 8.E.,and C. E., 
co-inter#Bsces with D. B. as above. 

VII. Evidence looked to in proof of the 
collative &c[ alleged, as per No. V. personal : 
the declarationa expected from the mouths of 
C. G.,E. H,,andM. B., who werepreaental 
tbe death. 
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Vni. Ablutivc fact, none. Eiample : 

1. To no penon tuid tbc dpceae^il tinns- 
ferred llie mid land, or any part of it. 

2. No stAtement had he m&de, ordering uiy 
otber dispoution to lie mwle of it. 

IX. Counter-evidence, — none — no person 
either entitled or diipoied, by oral judidal 
atatement. or otherwice, to deliver evidence, 
in contradiction to the legitimncy of the pur- 
suer, or the death of the person hereby al- 
leged to be dead. 

X. Counter-demand, — none. No person 
Ijb:), or conceives he has, any demand upon 
the pumuer, of aucb sort la todi^ualiiy him 
from making this demand. 

XL Judicial terviee demanded. This aer- 
vlee conriste in the isauing and giving- exe- 
cution and effect to eucii judicial mandates 
as ihail be requisite and sullicicnt to put the 
punuer in posiession of hii aaid equal fourth 
part of tlie said land. 

This case is the one first brought to view, 
a^ iKing-, in appearance at least, the aimplest, 
But it is one by nhich but a small part of the 
field of hiw. substantive and adjective to- 
Xether, is covered. It is. however, the sort 
of case by which the greatest variety of com- 
plication is exhibited i and in which the mass 
of unavoidable delay, vexation, and expense 
ia apt to be maximized. 

Db>iand-Pap£B B. 
The demand ineulpitive, but not crimina- 

Meads under wbieh the matter of the pur- 
suer's demand is to be stated for (he purpose 
of the judge's determination, whether to call 
upon any person, in the character of a pro- 
posed defendant, to comply with the demand. 
or to contest it ; — 

I. Pursuer or pursuers, who. 

Heads under which entries are to be made 
in reUtion to each : — 

1. Sex. ^-2. Condition in respect of mat- 
nage, vii. whether, i. Never married i li. 
Widow or widower ; ni. Married. — 3. Age, 
Time of birth, if not exactly known, accor- 
ding to conjecture : if exactly known, year, 
month, and day of the month 4. Birth- 
place, whether within or without the terri- 
tory of the state ; if within, mentioning the 

district, subdistrict, and bia-iubdistrict 

5. Occupation or occupations: profit-seeking, 
if any, what; so, ofBeial. 

H, Means of intercourse for the purpose of 
the suit. 

i. Habitation, towhicbamandalc, orother 
message from the judicatory, may be directed, 
with assurance of its being received, the ho. 
bilation being identified, as per ElectionCode. 

On every change, the information under 
this head will have to receire a corresponding 

I II. Effective service demanded ; to wit — 
Appropriate ntia&ction ttn some wrong 



alli^cd to have been done loilic pursuer by 
the proposed defendant; that is to say. fur 
some Individual act, productive of damage 
in some shape to the pursuer, and as such at 
least culpable ; belongingto some one of the 
sorts of offences mentioned under the head of 
private offences, or offences against indivi- 
duals, in the viTDng- restraining, or ray. the 
Penal Code ; mentioning the name of the sort 
of wrong, with the chapter or chapters, sec- 
tion or sections, and article or articles. In 
which the description of it is given, together 
with that of the sort of aatisBiclion provided 
in respect of it. 

IV. Ccdlative portion of law relied on by 
the pursuers. 

This will consist of the article or articles 
referred to, in the manner in No. Ill, parti- 
culariied. It is called collative, in resipeet 
of its conferring on the pursuer the right to 
the effective service demanded, as per No. 
111. Collative with relatjon to the pursuer's 
title to the service, as above, demanded by 
him, — it will, with relation to the burthen 
imposed On the defendant, by the obligation 
of rendering that same service, be oaeroliEe. 

V. Collative ^t alleged. 

This will be the committal of an individual 

tionedin No. III. 

VI. Co-demandant or co-demandants, if 
any. and proposed defendant or defendants. 

Those persons, lo wit, who, by the pur- 
suer are looked to in those several capaci- 
ties i with their several descriptions, as per 
No. I. : also the means of intercourse with 
them respectively, aa liir as known or be- 
lieved. Hs per No. II. 

VII. Sources of the evidence looked in 
in proof of the collative fact alleged, as per 
No. V. ; to wit. 

Such persons, together with such writings, 
and such other things, if any, as tbe pursuer 
looks to, in that character, for support to Lis 
demand. The evidence itself will remain To 
be elicited at the bearing, from those its sc- 

VIII. Ablative facts negatived. 

Of any adequate ablative fact, the eiTt'Ct 
will be, in every case, to take away any right 
conferred by a collative fiict. The affirmance 
of the non-existence of all such ablative fncrs 
must therefore be exacted, as well as the af. 
firmanceof the existence of aeollative fact, 
as per No. V.. and thence of a rt^t to the 
cETeetive service demanded, as pet No, III. 

Ablative with relation to tlie pursuer's 
tide to the service demanded by him. -^ with 
relation to the burthen imposed on the de- 
fendant hy the obligation of rendering that 
same service, it will ba eiOKeraliee. 

IX. Counter-evidence, if any, from wbnt 
sources expected. Counter-evidence, or evi- 
dence cither in disproof of a liw:t which, 
with rcicrence to ttc pursuer's deuiaud, is a 



PRINCIPLES OF JUDICIAL PROCEDURE. 



. XI r. 






collutiri! feet, ax pet No. V., 

ol' B titct which, with reference 
abllive bet. u per Nu. VIII. 

X. Countur-demand, whether nny, and if 
mnj, what, arcording to the knowledge 
belief of the pursuer, declared ; countct-i 
mand. to wk, a demand on the part of the 
propOBcd defendant, at the charge of the now 
pursuer. Any eueh counter-demand, if just. 
wiU, acojrding to the value of it, compared 
with that of the correaponding effeclive ser- 
vice, as per No. III., take away the pursuer's 
right to it. 

But it will not aSori, as an ablative fact 
would, a ground for the diamissal of the de- 
mand : only (or doing away, or lessening the 
amount of, any preliminary security which 
might be needful for securing execution to 
the eoUative law, as per No. IV., and thence 
to the pursuer the benefit of the cfleetive 

XI. Judicial service demanded. 

Thii will consist in the petformanco of ill 
sni'h judidal acts as will be necesaaiy to the 
cOuclive service, as per No. III., to be ren- 

DEHANO-PaPECt C, 

Demand critniniitive, >- OITence, ease and 

suit, penal, and publico- private. 

I. Pursuer, with description and means of 
iulercDurse, as before. 

II. Effective larvice demanded : — 

I. By the individual wronged, — satisfac- 
tion, to wit— I. The restitution of an article 
of property, furtively taken ; '2. Money, in 
compenitation fur Iha loss, and vexation and 
expense occasioned by this pnrsuit. 

II. By the government advocate, — the 
service that will be rendered to the public, 
by the defendant's being made to suffer the 
appropriate punishment; to wit, by the ten- 
dency of such putiiihment to restrain others 
frUDi the commisuon of the like offences. 

III. Collative law invoked, ^ the law by 
which, for tiiell, a man is rendered as above, 
satis^etionally, and moreover punitionally 
responsible. 

IV. CoUativc fact alleged,— theact of thufi, 
whereby the article was stolen by the pro- 
posed defendant. 

V. Derendanl,— A. L. inmate of (he hnbi- 
tntion No. 4, in Cross Street, in the town of 
Woolton, in this subdistrict. labourer. 

VI. Evidence, — personal. The statement 
ready to be declared by me the pursuer, who 
saw the act of theft committed by proposed 
defendant, and who, having prebended him, 
have brought him hither. 

VIL Counter-evidence. — none. Neither 
the proposed defendant nor any other person 
■■an, to my knowledge or belief, allege with 
truth, anything in contradiction to No. IV. 

VllL Abhttive facts, none. No fact what- 
ever, call ill the character of an ablative liict, 



apply to this case, unless where (with re- 
ference to punishment.) evidence of one co- 
delinquent may have been offered, with or 
without reward, for the discovery of auothec 

IX. Counter-demand. None applies to this 



1. Service to the individual wronged, by 
causing the stolen goods to be restored to htm 
by the thief, together with money obtained 
by the loan or sale of any such properly, im- 
moveable or moveable, as he mny happen to 
have, in compensation for the private urong, 
as above ; to wit, by the several appropriate 
judicial mandates. 

2. Service rendered to the public, by the 
issuing of any such incarceration or other pu- 
nitional mandate, by the execution of whiah 
the imprisonment or other punishment may 
he inflicted. 

Of the case where the demand ii in its na- 
ture invariable, examples are as fotloivs ; — 

1. Subject-matter of the demand. — the 
entire property of this or that individual 
thing moveable — as a beast, or article of fur- 
niture, be. 

2. Or of B thing immoveable — asa-house 
with the appurtenances, a piece of land, be. 

Of the case where the subject-matter of 
demand is in its nature variable, examples ore 
— all cases in which money is demanded in 
compeiiiiution for wrong sustained. 

Dicmand-Pafeb D. 

The demand either criminative or inculpn- 
tive. Offence, suit and case, penal and purely 

Heads under which the matter of a pur- 
suer's demand is to be stated, for the purpose 
of the judge's determination whether to call 
upon any person, in the character of a pro- 
posed defendant, to comply with the demand 

I. Effeclive service demanded. This is the 
service which, in the event of his being proved 
guilty, will be rendered to the public, by the 
defeiidanl's being subjected tu the punish- 
ment incurred by the collative fact No. III. 
in virtue of the colUUve law No. II. 

II. CoUativeportionoflawreliedon. This 
«iU be the portion by which the character of ' 
nil offence is given to a sort of act, in which 
the individual act charged upon the proposed 
defendant, as constituting the correspondent 

ivc hct, is comprehended. It is termed 
collative, in respect of its being regarded as 
conferring on the pursuer, in behalf of the 
public, the right to the edectiTe service de- 
manded, as pet No. I. 

III. Collative fact alli^ed. 
This will be an individual act. charged 

ipon the proposed defendaot, ai comprc- 
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hendtd in one of the narts of acti to which 
the chsrseter of offences is given by the col- 
klivc low. No H, 

Collative with rrluion to the pursuer'! 
title to demand the effectise service as above 
demanded b]r him, — it will, with relation to 
the burthen imposed upon the defendant by 
tbe obligation uf rendering (hat suue serviee. 
be onenitive. 

IV. ProfKWed defendant or defendants, 
with their several deicriptione, as Far ■>• known 
or believed, together with the means of inter- 
eourse with them respeclivEly, for the purpose 
of the >uit, under their leveral and respective 

V. Sources of the evidence looked to, for 
the proof of tbe colhitive &ct alleged a* per 
No. III. 1 to wit. such persons, logelhcr with 
sitrh writtngt, xnd such other ihiii^, if any, 
ns tbe pursuer looks to in tbnt character for 
support to hii demand. The evidence itself 
wilt remain to be elicited at the hearing from 
those its several sourcei. 

VI. Ablative &c Is negatived. Of any ade- 
quate ablative fact, the cifect will be, in every 
case, to take away any right conferred by a 
cullntive ftct. 1'he atlinuancG of the non- 
existence of all sucbabUlive (nets must there- 
fore be exacted, as well as the affirmance uf 
the existence of a eoUative bet. as per No. 
III., and thence uf a right to tbe etfcctiTe 
lerviee demanded as per No. I. 

Ablative with relation to the pursuer's title 
to the service demanded by him, these facts 
will, with relation to the burthen imposed on 
the defendant by the obligation of rendering 



that 



In the ( 



ce, be e: 
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criminative, and aggravative 
belonging tothedcKriptionof the aet^ abla^ 
live, the several justificative, eiemplivc, and 
slleviative circumslatices. For exact Usts of all 
these several sorts of drcuaistances. see the 
Penal Code. 

VII. Coimter-evidence, if any, from what 

Coiuiter-evidence ii evidence either in dis- 
proof of a &et which, with reference to the 
Jiursuer't demand, is a culbtive fad, as per 
Nu. 111. : or in proof of a &rt which, with 
reference to it, is an ablative ha, as per 
No. VI. 

VIII. Judidal service demandi'd. Thiswill 
rannst in the performance of all such judicial 
acta as will be necessary to the causing tbe 
collative portion of law, as per No. II., to re- 
ceive, at the cborgeoflbe defendant, its exe- 
cution and effect ; and thereby the effective 
- rvice, as per No, I., to be rendered. 

Oeu «>'(>• Pa PES E. 

The demand either criminative or inculpa- 
:e. Offence, suit and case, penal, aiid pub- 
licu-private. 



C9 

Heads under which the matter of a pursuer's 
demand is to be stated, for the purpose of the 
judge's determination whether to call upon 
any person, in the cbaracter of a proposed 
defendant, to comply with the demand or to 

L Private pursuer or pursuers, who. 

Heads under which etitriea are to be made 
in relation to each : — 

I. Sex 2. Condition in respect of mar- 
riage, vi*. whether, i. Never married ; ii. Wi- 
dow or widower; til. Married 3. Age. 

Time of birth, if not exactly known, accord- 
ing to conjecture; if exactly known, year. 
month, and day of the month 4. Birth- 
place, whether within or without the terri- 
tory of the state; if within, mentioning the 

district, Eubdistrict, and bi«-iubdi<tricl 5. 

Occupation or occupations: profit-seeking, if 

n 

tbei 

Habitation to which a mandate, or utlict 
message from the judicatory, may be directed 
wilh assurance of its being received 1 the ha- 
bitation being identified as per Election Code. 
On every change, the information under this 
head will have to receive a corresponding 
change. 

III. Public pursuer, on behalfof the public 
— [he government advocate. 

tV, Effective services demanded St tUs 
charge of the proposed defendant. 

1. By the pursuer, as being the individual 
wronged. — satisfaction; to wit, for the damage 
occasioned to him by the ivrongousact, which, 
with respect to the right to satisfaction, has 
become the collative fact, as per No, VI., 
having been constituted such by the collative 
portion of law. No. V. 

Fortheseveralsbapesin which, for damage 
received, from the several sorts of wrongous 
acts or offences, satisfaction will be obtain- 
able, see the Penal Code, under the head uf 
the several sorts of uSences ugaiost indivi- 

S. By the government advocate, in his 
quality of public pursuer, — the subjection of 
the defendant to the punishment incurred by 

By tbe suffering produced by the inllictian 
of the punishment, a service is regarded a* 
being rendered to Ibe public, by lunans of the 
tendency which the eventual fear of it has tu 
prevent the commission of the like wrongous 



V. Collative portion of law relied on. 

This will be the portion of kw by which 
the riiaracter of an offence is given to a sort 
. ..t, in which the individual act charged 
upon the proposed defendant, as contributory 
(0 the corresponding collative (act, as per 
No, VI., is comprehended. It is Icnned col- 
lative, in respect of its conferring on tl|e (e- 
^<|>el'tive pursuer^ as per Nos. I. and 111., 
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tliF nght to tbe respective acrrices, as per ' 
No. IV. 

VI. Coilitiirc fact alUifred. 

Thii wiU be an individiinl net. belonging 
to one of the sorts of wrorgoui arts spoken 
of under No, IV., and at hcing constituted 
oSenccs b; the coUative portion of law, ta 
per No. V. 

Collative with relnlion to the title of the 
piinuere to the service, respective); demand- 
ed by them, — it will, with relation to the 
burthen imposed on the dcfendnnt by the 
obligation of rendering these siune services, 
be oncrative. 

VII. Proposed defendant or defendants, 
with theirgevcral descriptions, as bras known 
or believed, together with the several means 
of intercourse with them re»pectivelj for the 
purpose of the suit, under the several heads 
in No. I. and II. mentioned. 

Vm. Evidenee looked (o. in proof of the 
collative feet, as per No. VI. 

Under this head will not be to be entered 
on this paper anything besides the sources of 
Ihe evidence known, or supposed to be ob- 
tainable : to wit, sQch persons, together with 
such writings, and suti other things, if any, 
as the pursuer looks to in that character fur 
support to his deuiand. 

The evidence itself will remain to be eli- 
cited at the hearing from those its several 
sources. 

Notes to Deuand-Pafeb a, 
rSonrees of Evidence.] On the evidenee 
which will bavc to be adduced, will depend 
the belief of the judge jti atliminnce of the 
existence of the collative fact or tacts, of 
which the applicant's title, on the ground of 
fact, to the services demanded bf him, is 
Fomposcd. In relation to this same evidence, 
among the questions which, in that view, the 
pursuer will have had to put to himself, and 
whereby, in so far as he has fiiiled so to put 
them to himself, the judge will have to put 
them, are the following : — 

1. Questionsas to^vrsofinf evidence. What 
person or persons are looked (o, as able and 
willing, or capable of being lawfully made 
Hilling, in quality of testifier, to prove the 
existence of ihe collative feet or tacts? In 
particular — 1. The applicant or applicants? 

2. The proposed defendant or defendants? 

3. Any other person or persons? or any mixed 
assemblage, composed out of the three sorts 
of testifiers, whereof ihe two first will in such 
cnse be liliyml, the others effraaeoui, testi- 
fiers or narrating witnesses? 

2. Queationsai to renf evidence, — to wit, 
as to any state of things, onnioveahle or 
moveable, to which it may happen to he ca- 
pable of operating in the character of evidence, 
ur proof, or e;iphuialiou of a collative fiiet. 
Tbe things, what and where; prCMOt pos- 



sessors or keepers, who? In particular, tlie 
applicant or applicants — defendant or de- 
fendants — or third persons, as above? Note 
that, in respect of any appearance his body 
exhibits, a person may, as well as a thing, 
eonstituteasource of real evidence: aperson, 
for example, on whose body tbe mark of a 
wound or bruise is visible. 

3. Questions as to loriKcii evidence. Writ- 
ten evidence is a sort oEcorapound evidence, 
composed of personal and real. To tbe ques- 
tions. Who the persons arc of whose discourse 
the writing is composed ? vrill accordingly be 

are in whose possession or keepii>g the por- 
tions of discourse in question are. 

Of this note on the subject of evidence, 
the matter will be seen to apply, not less to 
the Demand Paper A, than Ui all the leveral 
others. 

[Ablative bets.] By some one article in Ihe 
list of the facts constituted collative fiteti 
with relation to the right or title of a pursuer 
(standing in the individual situation of the 
pursuer in question) to receive the services 
hereby demanded, murt such his right or title 
have been conferred: by any one article in 
the correspondent list of ablative factM, it may 
have been taken away. Therefore, of all sneh 
ablative facts, the existence must of neces- 
sity he negatived bv him. 

Case I. Suit simply requlsitive. 

Of the proprietor of a mass of property, 
the death operates as a collative &et in bvour 
of each of his poetolNt successors; ai a cul. 
lative fiict, to wit, with relation to the right 
to the service rendered by the judge, by 
making a division of the mass among such 
successor and his co-intereisees. and there- 
upon giving to him his ahnro. Exumples of an 
ablative fact are — I. A release by any one 
such co-intcressee in favour of the rest, or 
any one of them: 2. On the supposition of 
the deceased's having a coriespondcnt right, 
exercise given by him to any ablative power, 
divesting this or that one of them of his right 
to any such share. 

Notes to Dehand-Pafeh B. 

[Incnlpative, but not criminative.] In this 
case will require to be included the case 
which, in Rom^bred law in general, and in 
Bonaparte's Civil Code in parti eular, is styled 
that of a Qaan-dttictaia — Qvan-delil. Cod. 
Civ. L. Ill, Tit, IV. Ch. II. Art. 1383 to 
1086, p, 217. This is tbe caae where, with- 
out any default of his own. a person is ren- 
dered responsible far damage — having for its 
efficient instrument some person foe whom, or 
some thing for which, it is in suchcase thought 
fit to render him responsible : the person re- 
garded as being in some sort in his power, 
and the thing completely so. 

In this cue, though it nuy be that by no 
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care On his pnrt oniild the dimiiij;e have beta 
prevented, yet after the damage had token 
plate, he might bare made or tendered com- 
peneatiOn for it; and in ihU way it ia, that 
though not criminal, his conduct may, per- 
haps not unreasonably, bave been deemed 
culpable. 

Under Gngliah lav*, the demand in a case 
of thia lott it what is called on acliun on 
Ihf (««. 

[Effective Service.] Warning against ei- 
cesnin tbe quantity or value of the efiectivc 
lerviee demanded. 

1. WhalBoever, in a case of this sort, he 
Ihc luhject-matler of the demiiiid. it will b« 
for tbe joint care of the pursuer and the judge 
so Co sdjuit the description given of it, that 
in case of non-compliance, non-attendance, 
and non-teparation on the part of the defen- 
dant, an eieeMtion-ordering mattdatt Uaued by 
the judge, may, without other dosctiplion 
than what i» bo agreed upon, suffice to put 
the pursuer in pouetsion of it. If for want 
of Eatfrdent iniormBiion respecting the beta 
belonging to the cose, the pursuer cannot 
take upon him to fix the amount, let him 
nrite iu the appropriate apace the words, 
" not yet aiccriainable ; remoini to be aicer- 
tttiscd front the evidence." 

2. If. although the demand be, in respect 
of the coILtive fact, well grounded, the 
amount of the lubjcct-matler demanded is, 
in respect of quantity or aasigaed value, ma- 
nifestly exeeuire. the pursuer will be com- 
penaatiunolly and punitionally responsible, in 
conaiderition of and according to tbe amount 
of the excess ^ the demand being to this 
amount unf^'ounded, and the exaction of the 
service haviug the effect of oppression and 
extortion. 

3. By appropriate interrogatories, it wiU be 
tbe care of tbe judge to bring the statement 
respecting quantity and value to siieb a de- 
gree of correctness as may warrant his giving 
possession to the demandant, in the event of 
non-compliance on the part of the defendant, 
after an appropriate mandate received by him. 

■I. From the lir/eitifiiRt'icounter-stBtement, 
should any ensue, it will appear what is tbe 
object of his contestation : whether it is the 
applicability of the alleged collative fact, or 
only the quantity or value assigned lo the 
subject-matter of tbe demand. 

[Counter-Evidence, if any.] The pur- 
suer, — does he know of any — can he think 
uf any evidence, the tendency of which may, 
cither in hii own opinion, or, as he believes, 
in that of a defendant, be U> weaken the 
opinion supported by the evidence adduced 
by himself, as above ? 

If any such count er-evidenee exists, the 
mrlier tbe mention of it is exacted, the bet- 
ter— tbe better for the parties on both sides. 
By the tei^uisilion thui made of it, tbe *y«a 




of the pursuer are thus of neccstiiy turned 
to the state of the rose as it must have pre- 
sented itself to the other nide ; and by the 
comprehensive view thus taken, tbe ulterior 
vexation and expense of the suit may be saved 
to himself, as well as tbe whole of it to tbe 
defendant, after being thus interrogated. 

If, knowing of any such counter-evidence, 
he omid to furnish indicatiotl of it, tbe omis- 
sion will be circumstantial evidence of efU 
eonsciouiaen ; and, in addition to other evi. 
dence, will of itself constitute sufficient 
ground for a dismissal of his demand : and it 
maf moreover be punishable in the charac- 
ter of a separate and substantive olTence ; to 
wit, falsehood, mendacious or temerocioua, as 
the case may be. 

To counter-evidence, apply of coursa the 
some distinctions aa those which as above 
have place in the case of evidence. 

The &cts to which the count er-evidenee 
applies, may as welt be those which, with 
relation to the pursuer's title, bear the rela- 
tion of ablative facts, as those which bear 
lo it the relation of coUatire facts. If they 
are collative facts, the tendency of it will 
be. either to disprove in a direct way the 
eiislence of tbeni. or to cause to be regard- 
ed as unreasonable tbe inference deduced in 
affirmance of them from the evidence on that 
side : if ablative facts, the tendency of it will 
be to prove the existence of those same ab- 
lative Tacts. 

[Counter-demand, if any.] Iteasons for 
inquiry under this bead, ore the same as in 
case of counter-evidence. Sub-beads fur in- 
quiry, the same ai in tbe case of lltc demand. 
as above. 

[Judicial Service.] Under this head will 
be camprised whatsoever chain of operations 
may be necessary to be performed by tbe 
judge, ere the effective service, or some suc- 
cedaneum to it can have been rendered to the 
pursuer. These operations, or tlemenlar}/ ja- 
dicitil ttrvices, as they may be called, will be 
the result of the exercise given lotbe several 
distinguishable functions brought to view in 
the Constitutional Code, Chapter XII. Ju- 
diciary, Section 9, EtemenlBry JVnctions ; — 
the last link in the chain being constituted 
by the exercise given to the imperative func- 
tion, by means of the mandate or mandates 
by which execution and eifectis given to that 
portion of the law, which the pursuer's de- 
mand has in this case for its ground. To 
bring to view these operations, in all the va- 
rieties of which they are susceptible, will be 
tbe occupation of tbe remainder of this some 
Procedure Code 

[Ablative Facts,] Inthe caseofawrong, — 
sn inculpatjve fact on the port of the pro- 
posed defendant, (thence a dilative fact, nith 
rebition to the pursuer's right or title to la- 
tjs&clion at hi* charge), is an act of thE i 
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of those which, by the law in question, ve 
wmslilutod offenwi, unless arcompanicd by 
M)me one uf the dreiicnslinecs included m 
a oorroapondont list of justificative or b»- 
cmptive drnumtantva. If any such sblative 
fact has pitce, hii title to the service in 
qucition hu no pUce. It of any such >b- 
lallvc fact the exiilencc be known to him, 
he i« in a Bt«le of ecil consciBuintu wild te- 
Ution to hia demand — consdousness ot the 
invalidity of it. and of the groundleigneii of 
tlie veislioR be is seeking to impose on the 
defendant 1 and this slate of evil conaaous. 
new ns to the application be is making, in- 
volves in it an act of insincmfy, for which he 
may ai leownsbly and beneSdally be pu- 
iiitihcd, as for mendadous evidence in rela- 
tion to any txtemol and pht/aical Gurt. As to 
this matter, see wbat is «aid in relation to 
counter-evidenee. 

[Prapoied Defendant,] lo wit. tbe person 
at whose dnrge the services, effcotive and 
judicial, are demanded — who would be the 
sufferer by their being rendered — and wbo 
accordingly, by > corresponding interest, is 
urged to uppo«e their being rendered. To the 
pursuer, this person ruay be either known or 
unknown: if unknown, the application can- 
nut as yet be any thing' but informativt ; con- 
IcnUtiui it cannot be termed, unless and until, 
liy means of appropriate arrangements taken 
by the judge for the discovery of the person, 
II conieUalion with him is commenced. The 
rase in which he is thus as yet unknown, will 
most commonly be a penal one, that being 
the sort of case in which, with a degree of 
force correspondent to tbe magnitude of the 
siiireiing produced by tbe obligation of ren- 
dering satisfaction -~ or by the punishment 
liable to be uodergotie, or by both as the case 
may be — his intcrcit will be urging 'him to 
keep himself from being known. By acci- 
dent, however, this latentcy may have place 
in a case where the suit is simply requisitire, 
ns to which, see Demand Paper A; ns also, 
in any cose, whether inculpative or not, in 
which, by the contemplation of the incon- 
venience attached to the fulfilment of the 
obligation endeavoured to be imposed upon 
him. he is prompted lo evade it. 

Note to Demand-Pafea D. 

[Eridence.] In a penal case, whether the 
uHciice and tbe species of suit are, as here, 
Jiureiii public, or whether they are publico- 
/pfiVulcBsin thecascofthe Demond Paper E, 
the evidence will commonly have three dis- 
tinguishable aubject-malters; to wit — 1. The 
uiatlcr of fitct, or slate of things, r^arded as 
productive, or lending to be pruductive ol 
iiii).chief, and supposed to have been the re- 
sult of the ort of some human agent ; 2. The 
nature of that taaae act i 3. The peisonality 
(if UuLt iMBc ageitt. 



Of these three distinguishable sulqect- 
matters of knowledge and evidence, the first 
may be known, while Ibe second and third 
are as yet unknown : of damage produced by 
conflagration, the existence may, for exam- 
ple, be known, when, as yet, it is not knovm 
whether human agency bore any part in the 
production of it. So again, the damage being 
known, what may also be known is, that hu- 
man agency, tbe act of some person, bad pari 
in the production of it, while as yet it is not 
known ufAg Ibal person is. 

In Rome-bred low, the stale of things re- 
garded aa fraught with mischief, with the dr- 
cumscance of its having had human ogency 
for its cause, constitute together what is called 
the cofTDis Mkli — in French, corptdu dUU, 
the body oflht offenet ; and are frequently 
spoken of as composing a subject of evidence 
and investigation, distinct from the conaide. 
ration of the personality oflhe supposed cri- 
Diinal, or culpable agent. 

This distinction may also have place, in 
several modifications of the case, in which, aa 
in Demand Paper B. the suit, whether Incul- 

§ 5. Pvrtver's demand, hoK amendabk. 

As in this stage, so in any subsequent one, 
the ground of the demand, as stated by tha 
pursuer to the defendant, may at any itinc be 
changed, and so loliei juolie: At this stage 
it IB producible in the case where, at the time 
of his application, the pursuer adduces and 
has obtained the examinadon of an extianeoua 



I 



If the mse be such, ihat the pursuer in hi* 
situation might have foreseen (he superiority 
of aptitude on the part of tbe second, or say 
amended ground, in comparison of the ori- 
ginal ground, he will he coDipcnsationally 
responsible to the defendant for any disad- 
vantage by the change produced to him in re- 
spect of any of the ends of justice : if not, the 
burthen must rest upon the defendant uncom- 
pensated. 

Of amendments of this sort, the need hai 
its principal source in the variations which. 
with or without evil consciousness, or even 
tementy, may have place, and are continually 
having place, between any account that may 
have been given by a witness to a puisuer 
eitrajudically, and the account given by tbe 
same nilnesa Judicially, while under eiami- 

Various are the causes by which such va- 
riance is capable of having been produced, 

I. Difference in respect of the sense of re- 
sponiilnliiy bctweenihe oneoccasionond the 
other. On the extrajudidil occasion, reapon. 
sibililyin respect of verity, none; and on the 
other occasion, I ha respousibility maximized, 
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nntagonizin^ ci 
- ecollcc ■ 



iheMlaleoniieine- 

1, at compared with 

in the operation of 

On thi- firet ocra- 

h naturally more dear, correct, and vivid. 
But on the leeond occadon, the demand for 
the operation of recoliection having inter- 
vened, the attention bcatowed will naturally 
have been more intense, and h]r this means any 
delicieney. ivhirh for want of attention may 
have had place in the statement made on the 
first Dceasion, may have received supply. 

Here, by the bye, may be eeeu how vast the 
importance of the avoidance of delay may be. 
and commonly will be, in rererenee to the 
dircet, as well as to the collateral ends uf 
jiistiL-c. By every day of unnecessary delay, 
addition is made to the probahihty at ilI-»oc- 
ecas to him who is on the right aide ; to the 
probability of good success, to him who is on 
the wrong side. 

The points in relation to which the need 
of such amendment may have place, are the 
following: — 

1. Ground of the demand, in point of law, 
OB per Table of rigiits and Table of wrongs, 
n:id the chapter and aection of the code lo 
which the case belongs. 

2. Place at wbleh the fact in question hap- 

3. Time at which the fact in (fuesliun hap- 
pened — at which the «tale of ihmgi in ques- 
tion had place — at which the act in question, 
positive or negative, was performed. 
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The establishment of eventual forthcom- 
ingnest and responsibility, on the part of 
applicants, will be seen Ui be a business of 
no small intricacy and difAcuicy, when pro- 
vided tor, as it must be, on an ull-compre- 
lienaive scale. It is a business for which, 
under the current systems, there is no de- 
mand, and which, to those whose whole ci- 
perience and attention have lieen confined to 
those systems, will be apt to appear su- 
perfluous, and no less trifling than trouble- 
some. The defects of those systems under this 
bead have two causes, varying according lo 
the nature of the case : — 

If the suit be a non-pensl one, no person is 
I to state bis ease in his own person, 
t be with a professional assistant at 
his elbow: in England, in particular, matters 
are so ordered, thiu while, by the instrumen- 
(ality of a prafessiooal assistant, any person 
may institute a suit of this kind against any 
person for anything, or for nothing at all, — no 
person, even if by miracle be could, without 
thai iiulrumciil^ty, ctMitrive to inititulv 




any such suit, coulit even by any such mira- 
cle institute it in the presence of the jud^. 
In England, jn particutsr. the judge keeps 
open a shop, at which, on payment of a fixed 
sum, without so much aagupposing himself to 
be in the right, any man may purchase the 
asdstance of the Judge, towards ruining any 
other man ; the judge by purposed ignorance, 
escaping from all responsibility for the misery 
to which he gives birth, and from which he 
profits. As the party cannot thus buy his 
chance for justice, otherwise than by the 
hand of a professional assistant, the lawyer 
will not tend his assistance, unless, in his 
view of the matter, he has tuflfidenl security 
for the coats, his own pay included: and thus 
all such trouble as IJiat of inquiring into the 
circumstances of customers is saved to the 
judge. 

To lawyers of all s( 



mixed. 
>. that he who h 






the 



consequence ij^ 

withal to pay fur a ticket in the jus 
tery, in the character uf plaintiff, goes to a 
certainty without justice; and in this situa- 
tion are at least nine-tenths of the whole po- 
pulation 1 while, in the character of defondant, 
be who cannot pay the costs of defence, is, 
in every instance, between plaintiff and law- 
yers, consigned to complete and certain ruin, 
without pDBsibilily of escape. The judge, 
having taken care to know nothing about the 
matter, being thus as completely guiltless of 
the misery be has produced, as a murderer 
would be of murder, by shutting his eyes 
while the bullet was doing its office. 

In a penal case, the matter stands on a dif- 
ferent footing. Judges themselves could not 
save themselves from having their houses 
broken open, if tbe applicants were not re- 
ceived, as indiscriminately as here proposed, 
to give information respecting the most highly 
punishable class of crimincd offences. But 
here, loo, the judge of the higheit rank makes 
his escape from recponsibiUty and trouble ia 
every shape; the troublesome part of the 
business is committed to an underling, who 
may be occupied about it for days, while a 
small part of tbe day is all that is occupied by 
the great judge, matters having been brought 
into preparation for that purpose. 

Meantime, not small is the degree of con- 
venience provided for the underlings, tf the 
individual accused by tbe information given, 
is one whom nobody knows, — theinlbrmalioii 
being upon oath, the oath is sufficient warrant 
for immediate incarceration, without any suck 
trouble as that of an inquiry Into tbe trust- 
worthiness of tbe informant. 

But now, suppose the individual accused (o 
be one whom everybody knows. In this case, 
there is no d^ee of solicitude but what will 
naturally be employed in the inquiry into th« 
ttuslworthioessof the in' 
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% 7. Judication tcilhoul audit 
IM aliaurdilg. 

If. without knowing or hearing a word 
ahaut the digocdei of the patient, the physi- 
dui were u> pour down hia throat a doee of 
physic, or the •arseon lay hold ofhimwid bleed 
bim, tLey would do exactly what, in caaet 
colled dint ones, the legislature and the judge 
do, in the firet inttancc, by the defendant at 
the commeneemeac of a suit under English 
low. What they have never cared about, i» 
how much the party will suffer from what is 
done: what they have always cared about, 
and what it all which at any time they have 
narcd about, is the money and the power: 
the money they tlius receive, and the power 
they thus eiercise. 

Under the English eystem, in those judi- 
catories which ate called common-taw courts, 
in contradistinction to equity courts, — if the 
defendant fails as to the contesting the de- 
mand in proper form, the plaintiff obtains in 
his favour what is called a judgment ; but a 
jud^ent on which, without a further pro- 
ceeding, under which the evidence belonging 
to the case is elicited, nothing can be done. 
This proceeding is performed in viitueof what 
is colieil a writ of inijuiry : the judge being, 
not the judge of the judicatory in which the 
Euit was begun, but a subordinate functionary 
railed the sheriff, by whom, had the inquiry 
been made in the presence and under the di- 
rection of the judge, aioipte execution would 
have been given to the judgment then pro- 
nounced. 

This lot of factitious delay, vexation, and 
expense, has for ill cau&e what may be called 
the judicial- igHOraiice •marimiiiiiff principle, 
or lliBaght-Kci»g priitdpU, — that prindple 
which has for iu object the giving to the 
judge his profit out of the suit, with the least 
expense possible on his part, in the artides 
of time, labour, and thought. Of the number 
of the auiti of which in a twelvemonth the 
judge by his signature pretends to have taken 
cognisance, only in the case of some small 
proportion has he. from first to lost, known 
anything at all about the matter; and ihus, 
in the great majority of cases, the money ex. 
BcleJ by the judges (for five i> the number 
uf lliose employed in doing nothing or worse 
than nothing) is so much obtained on fal»e 
pretences: an offence putiished in the case of 
mean evil doers, and punished by those same 
judges, with what is allied transportation for 
seven years, — that is to ssy, banishment and 
con&nement to bard labour for that time. 

Go to ■ common-law judicatory, you thus 
get decision without thought and vrithout 
effect. Go to an equity judicatory, you get 
thought, or at least prate, without dedsion: 
prate in plenty, with years of delay between 
prate waa prUe. Thus fau it been now for 
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S I. Model 
CourLicATioN will be 
in appalling abundani 
imperfect as it cannot 
would join with 



here presenting itself 
:c. The best remedy, 
hut be, — carelessness 
lustiliiy in de- 



of the disease. 

Parties, each at the same time, pursuer 
and defejidont, one or more in every judidal 
territory: toeadiparty aswarmof witnesBei. 
Such is not only the coned vnble but possiblo 
nature of the disease: happily, it is nut ■ &&• 
quently exemplified one. 

As to the here proposed system, so far 
from creating additional evil in the shape of 
misdedsion, delay, expense, or vexation, it 
provides new and manifestly eflicadous secu- 
rities against evil in all these several shapes. 
These are— to wit I. The universaUy-cxtend- 
ing responsibility in case of liilaebood i 2. The 
universal exposure to subsidiary oral, after 
epistolary examination, 

To Enghsh practice, neither do these, any 
more than any other class of coses, ever pre- 
sent the smallest difficulty. Be the gordian 
knots ever so camplicated and ever so nume- 
rous, in the hand of chicane is a sword, by 
whidi difficulty in every shape Is cut through 
without diSlciilty. Whatsoever slaCemenls, 
demandative or defensive — whatsoever evi- 
dence the nature of each case calls for _^ all 
are elicited in one or other of the two must 
deceptions, most untrustworthy modes that 
human ingenuity could have divined; — afG- 
davit evidence and secretly-elidted respon- 
don to a system of interrogatories framed in 
the dark: and epistolary responsion, incapable 
of being followed and purified by oral inter, 
rogation t ^- modes having for their object the 
sinister emolument of their contrivers, and 
for their instrument a golaly of perjuries. 
When the division of the sweets commences, 
in the place of creditors, come in the two 
classes of self- created harpies, the judge in all 
his farms, and his instrument and dependant 
the professional lawyer in all bis forms. Tha 
fitth of tbe harpy finds, in the mixture of 
mendodty and absurdity poured forth from 
their lips and from their pens, its not unworthy 
repreaentativB ; the money they fly off with — 
tbe defiled paper and paichmeut they leave in 

As to parties, witnesses, and their suffer- 
ings, the same sort and degree of regard do 
they find in the breast of the authors, as do 
those of ibe negro in that of the planter — 
those of the Hindoo in that of his English 
prt^rrietor— tboTC of the Inih Catholic i 
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DEFENCE, now ELICITED. 



thit of the Oranseoi: 



ie of the 



relieioniit nnd rivil rcligioniat ii 
nation of the religionint. Sufferings, which 
■ mull neither SveU nor Bees, cannot be too 
great ; u to thow which are £?en by him, by 
some thej nre seen with psin, bj othera wiUi 
indifference, by otheri agnin with delight. 

Where, having nothing to gain by deviation 
from any of the endi of justice — nothing to 
gRin by Diiadeciaofi, delay, vexation, and ei- 
pen^e, and at the tame time everything to 
■uQl'T from it at tlie hands of the legal and 
public-oirinion tribunals, with the light of 
publidty shining in full Bplundour npon bia 
every word and action, — it were Strang in- 
deed if more were not done by the judge (o- 
■wHfdi leaaening the evila opposite to the enda 
of justice, than if motivei for the endeavour 
to lessen them were altogether wanting; — 
KliU stranger if more were not done by him 
tlina can reasonibly be expected to be done 
by judges wboae intercit it being (for such 
their predecessors hare made it) to maximize 
the mua of those same evila, it has of Course 
been a constant object of their CDdearour, — 
the end in view of all their operations. 

Thus circumstanced, under the English 
aystem, have been the whole hierarchy of the 
judges of the higher order: subject only to 
here and there a slight and narrow amend- 
ment at the hands of the acknowledged le- 
gislature (of which they were all alongthem- 
lelvea the oraclea,) the system of procedure 
baa atvniya been under their direction, in the 
double capacity of effective legislators and 
judges : judges applying the law — that very 
law which, un pretence of drclnring it, for 
this is the cant word, (heir predeccssori and 
they themselves have all along used, — de- 
claring (hat to have existence, which even in 
Slid by this very declaration, is declared not 
to have been made by anybody. Not by the 
legishiture : Eiue : and thus much must be 
allowed, though it is they who aay it. fiut, 
according to them, neither ia it by them Bel vei 
that it is or has been made -, though, if not 
by themselves, by whom else can it have been 

In the whole system may be distinguished, 
for this purpose, three chief modes of proce- 
dure: the common-law dvil, the common- 
law penal or CTimioal, and the equity mode. 
In no one of them (except for the purpose of 
lucrative contribution) is any real regard 
actually paid to the direct ends of justice: 
in no one of them, in the reRiilaliona eita- 
blished, is any r^ard ao much as professed, 
or pretended to be paid, to the collileral ends 
of JQSlJce. 

Bribe-tahing, which Is out of the question 
— bribe-taking ia never practised, it not 
being safety practicable : not being imputed 
to them, how ia it, it ma; be asked, that they 
arc gainers by miideduon? The aofwcr u, 




le vast class uf canes, o 



make, and at all ti 






; gain (hey e 



their interest to 
s in which go- 



vouring a party which it 
favour — and that is 

which government is — that government of 
whidi they themselves are such actively effi- 
cient and highly interested members. 

But aa to the practice of misdedsion, an- 
other interest they have, which, though not 
so DianifeBt, Ib much more extensive in ill 
application and operation than that just men- 
tioned. This is, the effect of misdecidon 
in the production of uncertunty. It is on 
the uncertainty that they depend, in a great 
measure, for the whole assemblage of their 
insincere, their sutlsfide customers, solar as 
regards the question of law. Were the state 
of the law knovm to all, no one, unless on 
the ground of knowingly lidse eWdence, 
would venture to institute an illegal claim, 
or defend himself a^nst a legal one. But 
having so arranged matters, that he who ii 
ticfa enough to pay tbe price is aure of suc- 
cess against all those whose pecuniary means 
are Ui a certun degree inferior to his own, 
the greater the number of chances of Buccesa 
which, by the adjective low of their own 
creatJon, they have given to those againat 
whom the substantive branch of the law baa 
expressed itaeLf, or has been thought to ei- 
prest itaelf, the greater the encouragement 
for them to engage in a groundless and on. 
juat pursuit, or in a groundless and unjust 
defence, as the case may be. 

This policy of theirs has, as it were, be- 
trayed itself by an eipreBsion which could 
not be prevented from growing into u«c : 
this is that in which the ground ol deeision 
has been distinguished into two modes ; de- 
dsion according to the merits, and decision 
not according to the ments. Now as to 
these two, the expression in cases decided 
otherwise than upon the merits, may serve 
for indication of all the cases in which, either 
for an individual benefit in the shape of cor- 
ruption, to the individual judge thro deciding, 
or for the aggregate benefit of the profes- 
sion, — misdedsiou has been exemplified — 
injusticB fcnoivingly and wilfully committed- 
Ueduon otherwise than on the grounds of 
the merits is, in other words, dedsion on 
technical grounds. The decision on tech- 
nical grounds will, so long as it remains, re- 
main a permanent and inexhaustible spring of 
safely commissable, and committed injustice i 
for the technical rule being palpably repug- 
nant to justice, the judge at all times has 
for chmce, the dioice between adhering to the 
unjust rule, and >o favouring the one vdc, 
or deporting tjom the rule, and so bvoufing 
the other. 

In the common-law mode, to wit, in the 
oue of jury trial, all the witnesaea cm both 
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sides are broiiglit tofetber it onrc, st tlie 
same houis on the wuie day, and thua tbe 
maiitnLim of dispatch, it may be Hllegcd, it 
aceured. But supposing tUis to be the caw 
in general, no advantage would be given by 
it over, and in comparison vrith, the here 
proposed mode. Why? Because, in every 
iii^Unce in which the end ia really the end 
conducive to justice, it may. and naturally 
will, be employed In the here proposed mode; 
whereas, whenever that at present established 
mode is not condudve to. but opposite to, 
tbe ends of justice, be the opposition everao 
strong, it cannot but be employed. 

In the established mode, the interval of 
time between Oie commencement of tbe suit 
and the delivery of the evidence, must be 
that which is necessary to let in that piece of 
evidctiee, the elidtatton of which will require 
the largest portion of time; and during the 
whole of this largest portion, all those pieces 
of evidence which might have been elicited 
in Bmaller portions of time, must remain un- 
clicited. One consequence is, that the greater 
the portion of time, and the greater the num- 
ber of witnesses whose teitimoiiy is requisite, 
the greater is the probability of the deperition 
of evidence: of a result, by which injustioe 
may be inevitably and irremediably substi- 
tuted to justice. 

Effects and fruKs. the causes of thi.4 regu- 
lation, many, for Judge and Co. : money ob- 
tained on some occasions, suiue of it on grounds 
which may be true or false as it happens ; on 
others, by pretences which are cansEoiitly and 
certainly false. On some occasions, on appli- 
cation made, order for enlargement foUowi 
of course. In these cases, what is done for 
relief of the party. Is done by Judge and Co. 
for money obtained by them on falM pretences. 
The act pretended is an application made to 
the judge: of no such application, individually 
taken, does tbe judge ever hear : parlies to 
the fraud, the attorney who instructs the bar- 
rister to make a motion — i. e. an application 
to the judge — and the barrister who pretends 
to have made it. By this fraud, lOs. Gd. Is 
gained by the barrister, eomewbat less by the 
Hitorney: the barrister writing bia name for 
(he money, the attorney having previously 
written a few words more. By ibis fraud, 
which tbe suitor is made to pay fur, he is 
saved from the burthen, whether of compen- 
Kition or punishment, which otherwise would 
be imposed upon him by the judge; the judge, 
by tbe fear of that burthen which otherwise 
would to a certainty be imposed, extorting 
from the suitor the money thus thrown by 
him into the hands of these his partners. 

In the judicatories which act under the 
name of equity, this union of fraud and ei- 
tortioti ii at tbe same stage of The suit re- 
peated once or twice, as a matter of course. 



[Ch. XIII. 

In one particular, all these mtHles agree: for 
every operation, by whomsoever performed, 
an allowance of time is fixed by general re- 
gulation. By this generality, a negative is 
thus put upon the very idea of having any 
regard to the convenience of any one indi- 
vidual on either side. In each individual 
suit, the chances are as an unlimited number 
to one, in favour of injustice, tu tbe damage 
of one side or both : if it is too short, tbs 
party who is in the right has not time enough 
to do that which is necessary to the mani* 
festation of bis right: and here comes the 
injustice which ia opposite to the direct enda 
of justice ; if too long, i. e. longer than is 
necessary for tbe manifestation of his right, 
hete, by the amount of the excess, comes 
delay . — delay to the prejudice of the colla- 
teral ends of justice : and from delay cornea 
vexation, with more oi less probability ofcx- 

When on any special gronnd, true or Wse, 
more delay ia desired, money in much greater 
abundance is extorted. An application lo 
tbe judge is really mode : evidence to support 
tbe allegation — a moss of writteo evidence, 
ia tendered to his cognizai-oe : the evidence 
is penned, not by the individual — him wboee 
statement it contains — but by an attorney 
by whom It is licked into a form deemed siiit- 
Bula to lite occasion and the purpose: along 
with tbia evidence, goes an account of ll^ — a 
sort of comment an It, drawn up likewise by 
the attorney. This comment is called a brief, 
and is delivered to theadvocste. Theqiplica- 
tion thus made may he opposed by a counter- 
application from the other aide, draim up in 
the same manner ; and thus, out of tbe Wily 
of the principal suit, is bred an incidental 

Even within the hounds of the kingdom of 
England, not to speak of united kingdoms 
and distant dependencies, the distance of the 
abode of the auitor from the judgment- 
seat, varying from a few feet to little less 
than three hundred miles, — from this cir- 
cumslance may be formed a judgment what 
sort of regard in the establishment of tbesa 
time-fixation rules, was paid lo tbe conve- 
nience of the people in quality of suitora, 
and of what sort was the motive which in 
the establishment of them constituted the 
firud, and thence the efficient cause. 

The demands for postponement being 
throughout tbe process multiplied pnrtly by 
nature, partly by ingenious industry, and 
under tbe name of vacation, vut intervals of 
relative inaction having been most impu- 
dently established — suits in unlimited abun- 
dance are thence to be crowded by regulation, 
into spaces ol time incapable of holding them: 
suits arc thus put olT, from year to year, 
every interval being a gulf b which the for- 
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tiinesof the Uui opulent of the contending 
|iuli€B is flwallowpd up : iniquity being tri- 
umphant in the penon of tbc moat opulent. 

For the sowing of these regutationB, the 
Beed of which all the money wm the fruit — 
the origitially-looked-for snd continual ly-gv 
thered fruit — it was necessary to prepare the 
p-ound. The grand operation by which this 
preparation waa effected, wa* the regulation 
hy which the parties on both tides are in 
every possible ease kept af far as possible ex- 
cluded from the presence of the judge. 

Suppose the applicant in his presence, — to 
the extent of Mb knowledge and belief, any 
matter which presents a demand for consi- 
deration for the purpose of the suit, may he 
extracted from him at that one hearing; and 
thus a plan of operations for the conclualon 
of the suit, with the greatest probability of 
rectitude of decision, and with the least delay, 
expense, and vexation, may to the best ad- 
vantage be formed at this early stage, which 
liy this means will in many instances be made 
the last stage, and in many more the last but 



Here would have been thi 
appropriate knowledge — of the knowledge of 
those thin^, the knowledge of which ia ne- 
cessary to justice. Shutting the door against 
this salutary knowledge, the contrivers of the 
system, by this one operation, flagitious and 
iWing as it was, endowed themselves with 
that ignorance — that happy, because thence- 
forward necessity-begotten, and thence irre- 
roacbsble ignorance — which presented an 
icuse and served them as a veil for all the 
ilepredalioD and oppression which waa the 
~'uit of iL For the exigencies of individuals 
o provision was thenceforward made. Why 
ot made ? Because the knowledge of them 
waa not possible. And why not possible? 
Because, by these judges themselves, care so 
effectual had been taken so to order matters 
H (o prevent it (and that so long as the system 
founded on in it Usted] from being possible. 
§ 2. DtfiiKe, hom promrabU. 

Generally, the place of defendant's accer- 
[ition and examination will be the arii/inaliiig 
judicatory. 

Thia, exceptions excepted, will he at ap- 
plietnt pursuer's choice. But restrictions are 
aeeesaary to prevent overloading. 

Reaaon t. Certainty of it being the most 



Bat only in me can the suit be lermmatcd. 
Theoee, special preponderant inconvenience 
xcepted, the best is the origiaalive. 

Sole reason for transfer, incidental or deli- 
itivc, to a pDJtf nriyiMaltvc judimtory, — di- 
■inution of delay, expend, umI vexation. 



attendant on the accersitee'e jDuniry and ilc- 
murragc. 

From this the danger of misdeciaion would 
not be diminished but increased. 

Causes of increaae of delay, expense, and 
vexation in this case : — 

1. No day for defendant's next attendance 
could be appointed by the judge originative ; 
for the first conld not know when the second 
would have rehitive leisure. 

2. No day, till in cDiiBcquence of a corrr- 
ipotdeace between him and the judge poet- 

3. No determinate information could be 
given to tbc pursuer, as to the lime of de- 
fendant's statement and testimony in this 



Nevertheleas power to judge originative to 
make tranifercnce, incidental or definitive, to 
a judge post-originative, for special reason, 
referring to delay, vexation, and expense. 

When the party addressed is not adducted 
or accersed to the original judicatory, if oral 
statement or evidence is required (domiciliary 
or topographical excepted.) it must be at an- 
other, say a post-originative judicatory : firo 
lanio, here then will be trimtference. 

Hence unavoidable addition to delay, vexa- 
tion, and expense — especially in case of rc- 
tromissJon. 

Cause and measure of the increase ; distance 
between the judicatories. 

Cause of multiplication: multiplicity of 
persons iwcersible. whether defendants, co- 
Judge of the originative judicatory cannot 
make known the earliest time of relative lei- 
sure in another, as in his own judicatory, and 
not St all without previous correspondence. 

For obtaining statement and evidence, 
where the parties are many .- the most eligible 
mode, epistolary backed by tubtidiary oral. 

The subsidiary may be either — 1. On the 
original inquiry; or, 2. Reserved for the re- 
capitutary ditto. 

The defendant not being at the time in 
question present in the judicatory, the epis- 
tolary is the only mode which, in the first in. 
stance, the nature of the rase admits of; to 
wit, hymissivessenttotbedefendantfromthe 
judge. Remains fur conaideration, in which 
mode the defendant shall, in the Gret instance, 
on receipt of such miasive. address the judge. 
If in the oral mode, it will be by attendance 
al the judicatory. 

Where tbe originating judicatory Is the jtt. 
dicatory of all parties on both sides, the mode 
of subseiiuent judicial intercourse will be the 
oral mode. 

The epistolary mode is the most condudve 
to the caZ/afu-o/ ends of justice in the loUow- 



PRINCIPLES OP JUDICIAL PIIOCEDURE. 



When n ilay is fixed for the defendant's at- 
tendance »t the judicatory, -^required by the 
inandate in the meantime, if the time admit, 
wiil be — 

1. Adefendant'i responie paper, promiiring 
■Itendanee on ihe day prescribed, or making 
excuse ai to the day, and offering attttndanc^e 
on another day therein mentioned. 

2. A defence paper, inaformcurreepondcnt 
to thai of the demand paper. 

Evidence self-eerving, or sclf-disservinR, or 
both together, to ba delivered in the episto- 
lary mode, will at the Eame time be called 
Ei>r, or not, as to the judge may seem moat 
eondurire to the ends of justice. 

Of the matter thereupon received from the 
defendant, communication will be made by 
the judge, if time admit, to the pursuer or 
pursuers, that on the mutual bearmg, he or 
they may be better prepared. 

Examples of the matter of the appropriate 
response at the maximum of simplicity, are — 

1. Defendant's acknowledgment or denial 
of * document purporting to be his, whether 
ID Ail handwriting or not. , 

2. Ditto of a atatcEaent supposed to be 
orally uttered by him. 

3. Ditto of the receipt of a missive. 

4. Ditto of a death with ' 
per demand paper. 

&. Ditto of a birth with 
per ditto. 

§ 3. Dcfeadant'i allendaitce — its vsti. 

Of a defendant's .personal attendance at 
the judgment-seat, among the purpoiei or 
uses are the following : — 

I. Uses to the Pursuer's side : 

1. Furnisbmg appropriate confessorial evi- 

2. Pumisiiing indicative evidence of ditto. 

3. Furnishing information of means of ef- 
fective responsibility at his charge, sati^fac- 
tional or punitional, or Iwt)), aa the nature of 
the case requires and afford). 

4. Furaiahing means of co-cn during acces- 
nbility on his part for the purpoieof thesuit. 

11. Uses to his the Defendant's side : 

1. Furnishing bis own apprDpriate self- 
I Mrving evidence, if be has any. 

2. Furoiihing indicative evidence as fa 
I expected extraneous appropriate evidence, 
I axpected to be in his bvour, and obtaining 

idatea for the eUcitation of it; to wit, 
f either conteiling the panaer's cotlalipc facts, 
r establishing (act* wbicb, with reference to 
[ Us title, are ablative. 

5. Furnishing the opportunity of applying 
eounti^r-interrogation to the pursuer, in re- 
spect of his Bclf-aerving evidence. 

4, Furnishing an opportunity of eliciting 
the pursuer's response to his (the defendant's) 
counter-demands, if any such be baa : and bis 
ovn telf-terting evidcnccin support of tbcm. 
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6. Furnishing to the defendant an oppor- 
tunity of eliciting the evidence of the extra- 
neous witnesses attending on bis side, if any 
such there be. 

G. So of counter-interrof^ting the pursuer'! 
extraneous witnesses, if any sucli there be. 
111. Uses to both sides: 

1. Fumisbingto both the &cu1[y of settling, 
for ulterior proceeding, the course most con- 
venient to both. 

2. Faculty of receiving and profiting bj I 
any such advice as, for their mutual beneGI 
and that of the public, tbe judge may sea 

3. In particular, receivlrg from him a 
such information and advice as may guard 
them agunst tbe propensity and endeavoun 
of profcsiional assistance to add to the un- 
avoidable eipenic, vexation, and delay, bc- 
titious ditto, for thu sake of the proSt upon 
the expense. 

4. Obtaining relevant testimony, without 
being dependent for it on the good will of 
the percipient witnesses, or other persons 
capable of yielding it. 

Note here, how favourable this means of 
mutual explanation is to the interests and 
desires of the sincere — how adverse to those 
of the insincere suitor, on both sides ; thenca 
how adverse to the sinister interest of pro- 
fessional advisers and assistants, by propor- 
tionally depriving them of the custom of the 
pL-rsona who would otherwise be iu^iccre 
litigants. 

Hcncethecause why, inall systems of pro- 
cedure, more or leas, endeavours so anxious 
and successful have been employed in keep- 
ing the parties from coming into the presence 
of each other, together wiib tbat of tbe 
judge. 

§ 4. CoHiiderimda, 
To be considered at this stage as to commu- 
nication for the judicial purpose, are — Ends 
to he aimed at. and the nature of the suit. 

1. PtriOKs to be communicated with. 

2. Purpoiet for which they may be respec . 
tively to be communicated with. 

3. ConnaaicoWrs or addrmert, — persona 
hi/ whom, for tbosc purposes respectively, 
communication may require to be made. 

4. AdJrtaeci, — persons to whom the seve- 
ral communications may respectively require 
to he made, 

a. OpcTationt whiehon the occasion of the 
several communications msy require to be 
performed far those several purposes. 

6. InttrumeHU, or say wrillen/ornu, which- 
for the performance of those several opera- 
tions, nmy respectively require to be issued. 

7. Correspondent considerations in regard 
to things moveable and immoveable. 

Persons who, for judicial purposes, at Uiia 
stage may need lo be communicated with : — 
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1. Punuet'ico-intereBsecorco-intercsaccs, 
on his aide H« proposed co- pursuers. 

2. Proposed witness 



3. Proposed defendant or defendant*. 
Purpetei as to proposed co-pursuers: — 

1. Delivery of tbeli demand paper. 

2. Settling with each other the proposed 
purport and tenor of thosf their demands. 

3. Settlingwith one another and the Judge 
what neit course shall be taken as to com. 
munieation with proposed pursuer's ivitiiesses 
and defendants. 

4. Settling who to spply to as proposed 

5. Settling the most conrenient mode of 
eomtnutiicsting with tbem for that purpose. 

6. Settling whether, as lo the defendant, 
any and what means of preliminary security 
are neeeosary. 

Note, that of any such 

proposed co- pursuer, the 

i)f accident, and in mot uiiiances wiu not 

have place- 
Proposed witness, viz. such only whole 

rapacity of testifying is supposed knawii to 

original pursuer or co-pursuers. 

1. Sending to him a witness's attendance 
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date, delivered oi 



2. A 

3. Receiving from him in either case a wit- 
mm's compliance announcing response. 

4. Or a witness's eicusc paper ; or, 

5. A witness's testificative response i or 
in case of attendance, 

6. Receiving bim, and examining him on 
his attendance. 

7. In case of necessity, causing him to he 
prehended and adduced for the purpose of 
examination ; to wit, by a witness's adduc- 
tion mandate, delivered or sent lo on appro- 
priate functionary — a prehender. 

By proposed witness, understand also 
holdcrof written or other real evidence, re- 
■]uired to be adduced or transmitted. 

Proposed defendant — say one. 

Purpoies ; — 

1. Sending to bim ■ proposed defendant's 
compliance, or defence and attendancu- re- 
quiring mandate. 

~. Receiving from him a compliance-an- 
nouncing response -, or, 

3. A defence paper, with m attcndonce- 
■nnonnciag response ; or, 

4. A defendant's excuse paper. 

A. Receiving and examining him on his 
attendance. 

8. In case of his being examined in the 
epistolary mode — in addition to his defence 
paper, his defendant's testification paper. 



7. Inn 
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cnt lo a prchcnclet, 



Whether it be Ibe elTect to be produced 
and the operation to be performed, utiimate 
eiecution to be ^ven to the laws, and ser- 
vice demanded thereliy rendered — prelimi- 
nary security to be afforded — counter-securitj' 
to be afforded — testimony to be elicited: 
— and for all these several purposes, inter- 
course with justiciablcs and judicial func- 
tionaries commenced and carried on, — the 
endeavour of the judge will be to combine 
with the maximum of efficiency and the maxi- 
mum of promptitude (or say the minimum of 
delay,) the minimum of vexation or afilic- 
tiveness, including the minimum of vexatious 

Calerif paribut, that mode of operation 
which is most prompt will be least afltictive. 
To the pursuer's side it will manifestly be 
most beneficial. So likewise to the defen- 
dant's side, except in to far as by delay in 
respect of the rendering the service due, he 
is served at the expense of the pursuer and 
of the interest of the public in respect of 

Middle agency the judge will take core 
not to employ without necessity. By every 
middle agent unnecessarily employed, chance 
of ultimate failure is inerwsed — delay cer* 
tainly increased — and either vexation lathe 
agent, or expense in satis&ction for it, in- 

In particular, where, lo the loss of any per- 
son — a defendant for example .~ property is 
to be transferred, he will make i/rapliifal 
transfer of it with his own hand, without 
compelling the defendant to he instrumental 
in the ttonsferencc or conveyance. Compul- 
sion may be necessary to produce disclosure: 
it cannot be to effect utraphical transfer. 

Of the options which the judge will thus 
have continually to make, he wilt all along 
give the reasons. In particular, where of di- 
vers courses for efficiency, be holds himself 
obliged to employ the most afflictive. 

Having obtained firom the applicant the 
appropriate grounds,^before the termination 
of the first hearing, the judge will have de- 
termined, as br as may be, and communicated 
to the applicant the particulars of the ulterior 






I, he wiU in the first 



retention, 
determine whether any and w 
liminary measures of security are requisite 
to be taken, according to the nature of the 
suit, for securing eiecution end effect to the 
law. 

At the same time, whether then to com- 
mence intercourse with the defendant ; or 
antecedently, whether with any and which of 
the persons following; — 

I. If the applicant b« a proxy, the princi- 
pal or ptmcipoU. 




m 



PRINCIPLES OF JUDICIAL PROCEDURE. 



•2, Whether a proxy or the principal, any 
and what nvpursuer or co-purguera. 

for the purpose of eliciting their reBpective 
evidence!. 

With tlie defenduit and defendontB (with- 
out wutiiig for reBponaion from «ny other 
jitirtons, or service from them in any other 
s!ia|N: ai above.) be will, bating >pecin1 rea- 
ftoii to the conlruy, commence holding inter- 
No such int^reourse will be commenced. 
iiiilcBii from the applicant's atatenient. made 
under reiponsibility, the jud^ ii satislicd 
that, taking it for correct, be v/Ul be justified 
in the exaction of the icrciee demanded, if 
neitber compliance with the demand nor re- 
sponse conteiting the juatJce of it be received, 
after adequate evidence of the receipt of the 






D that 



addreia himself to the defendant or defen- 
dants, commanding either laimediatc reddi- 
tiun of the service demanded, or responuoii 
at the jodieatory or elsewhere, by means of 
■II appropriate defence papei 
justice of the demand. 

CHAPTER XIV. 



§ I. Sfil, W<a(. 
A nvn (meaning a suit at law) is a course 
of action commenced on application made to 
some judge, requesting his cfBcicnt service 
for the giving execution and effect (contes- 
tation notwithstanding) to noise deteimmate 
portion of law. 

By every suit, a person constitutes himself 
pursuer; another, in case of eontestatioii, de- 
fendant : ikeact, adtt at the teaat two, pur- 
suers and defendants in any number. 

By every suit, two services are requested, 
principal and instrumentary : principal by tlie 
defendant; instrumeiitary by the judge, in 
causing the principal to be rendered. 

Acdveorpaasive maybe the principal, the 
defendant's service : — active, where for the 
rendering it, motion on tbe part of the de- 
fendant is necessary: as in paying money, 
performing manual labours passive, as in suf- 
fering moaey or goods to be taken out of his 
possesaion, or his body to be imprisoned. 

Active is always the instrumentary, the 
judge's service. In it are compriiedof course 
Bf elementary services, all those necessary to 
the removal of obstructions to the rendering 
of the principal service— all such services as 
well on the part of the judge, » of all per- 
sona who, for purposes of this kind, are by 
law under hi* 



From divi 



. ofdUlinclion. 
es of distinction, i 



1. Manner ia which defendant nuiy be af< 
feeted: suits non-penal and penal. 

3. Multitude of the objects brought to 
view: suits simple nud complex. 

3. Duration: suits summary and chronical, 

4. Dependence or iiidepenc!cnce as to an- 
other suit : suits original and excrelilious. 

5. Kumber of sides complete as ahovc. or 
incomplete, two or one only: suits ambo- 
laleral and unilateral; unilateral, viz, cither 

1 . Without pursuer, or 

2. Without defendant. 

The judge supplying the place of eaili, 
§ 3. Jt'on-pcual and ■penal. 

Suit non-penal* has not for its ohject the 
producing on defendant's part, suffering other 
than that inseparable from the obligation of 
rendering the service demntided : that service 
not consisting in auCTering, for the purpose 
of punishment. Suit penal has for its object 
the producing the service rendered by suffer- 
ing punishment. 

Suit, when penal, is eilher purely public, 
or publieo-private: purely public, where, no 
wrong being done to one individual more than 
another, none has need of the service ren- 
dered by satisfaction lorapedal wrong: pub. 
lieo-privale, where, wrong having been done 
to an individual, or to a class leas than the 
whole eommiinily, service by salisfaction is 
needed and demanded accordingly. Of the 
service rendered by suffering punishment, no 
individual having more need than another, 
the pursuer, if any, must be a goveramerit 

In this caie, the satis&ctiun is demanded 
by the private, the punishment by the public, 
pursuer. 

As to tbe government advocate, see Con- 
slitutJonal Code, CliaptcrXII. Judicinnjcvl. 



cly. 



S 4. Siiajile and complex. 
Suits simple and complex. In the ease of 

eompleiity, for the standard of comparison, 

take the most simple conceivable, 

EicnipliGestion in the rase of a non-pcnul 

I. Subject-matter, .^one I say a horse, 
cUinied by pursuer of defendant, 
'J. Purkuer, one. 

3. Defendant, one, 

4. Evidence on pursuer's side, — witness 
one, the pursuer. 

3. On defendant's side, — witness one, the 
defendant. 



1 



I 



• [Non-penaL] riei/.why. ihouph euslomnry, 
lOt Arr« employed? Answer: It is ambigumi-, 
neaning non-imnl, mm-viilUarf, uon-Mc/ni- 
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In the CSS8 of a penal auit ~~ 

1. SubJect'Oiatter, a hone Aa above] 
now sllegrd to have been stolen. 

2. Pursuer one, lay the government t 

3. DiTcndaat one, the slleged thier. 

4. Evidence on Ihe purauei'* aUr, — 
nets one, »a before, the pursuer. 

•6, Evidence on the de&ndant'a aide,— 
ne«ii one, Ihe defendant. 

EiampieB of uiuroec of complexily : ■ 
In ■ non-penal ease — 

1. Multitude Drpiirsaers. 

2. Muttituile of defendunts. 

3. Miitlitude of purauer'i evidenrei. 

4. Multitude of defendant's evidence* 

5. Complexity of the lubjcct-matler of 
ilemind. 

Q. Multitude of elementary lervices 
prised in the nuture of the principal »e 
demanded i as iu the caae of an account with 






on«o: 



'e facta 
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In a penal cue — 

1. Multitude of defendants, i, e. alleged 
co-oSiinderH, in respect of conjugated mode 
of delinquency j U> wit, instigation, elfectua- 
tion, usi stance, subuequentiid protection. 

% Multitude of offeneea naturally conca- 
tenated on tbe occasion of the xme forbidden 
dewgni acts of preparation, attempt, cunium- 
niation ; as in rebellion, sedition, riot, tmug- 
gl'iig- 

Eiamples of cases in which persons more 
than one may stand eonnected in inlerett, 
on one >ide or the other; in particular, on 
tbe pursuer'< side ; — 

1. Husband and wife. 

IL Principal and trustee-, to irit, in the 
various characters of 

1. Guardian ofanon-adult. 

2. Guardian of a person insane. 

3. Steward for residence or property. 

4. Bailiff for property. 

5. Commercinl agent. 

6. Trustee for a maai of property, placed 
in trust for some particular pui pose. 

IIL Penons reipeetively claiming, or poa- 
tessing an official situation, non-ecdenaatical 
or ecclesiastic^], in the characters of locator 
(pnlron.) locatee (nominee,) incumbent, or 
other occupant. 

IV. Executor or executors, or administra- 
tor or administrators to a party deceased. 

trading stock, or in the exercise of a profi^ 
seeking art or profession. 

VI. Members of Ihe same corporate body, 
luing or sued as such. 

VIL Persona jointly interested, as co-occu- 
expectants, simultaneously oc tuc- 



:■ II. 






<s of immoveable property 
kc.) 






VIII. Persons having an interest inaeom- 

IX. Possesaor of a thing claimed by divera 
claintaiitsi as in case of interpleader, garnish- 
ment, foreign attachment (Aaglici,) multipU- 
puinding, arrestment (^Scotici.) 

Examples of cases in which persons more 
than one may stand connected in interest on 
one side or other, in particular, on the de- 
fendant's ude ; — to wit, in non- penal cases — 

1. Proprietors or occupants of lands, on 
which tithes or fee-farm rents are claimed by 
the same title. 

2. Drawer, drawee, and indorsers of o bill 
of exchange. 

3. Principal and sureties, or say bondi- 

4. Co-freighters in the case of a loss upon 
a ship's cargo. 

5. Co-underwriters in a case of insurance. 
Examples ol suit* more particularly apt to 

afford a multitude of witnesses, or sources of 
real or written evidence i — 
Suits relative to 

1. Boundaries. 

2. Rights of common. 

3. Rights of way. 

4. Tithes. 

5i Iiegitimacj and liliation. 

R. Wills — their authenticity or fairness. 

7. Deperition. or deterioraiion of build- 
ings, or navigable vessels, or their contents, 
on the occasion of insurance. 

8. Corporate rights — {rights posflesacd or 
claimed by persons us members of a corporate 
body.) 

Examples of multitudinous masses of evi. 
dencG. most commonly testimonial, each appli- 
cable to any sort of suit : — 

1. Alibi evidence. 

2. Cbaracter evidence. (Facta tending to 
the depression or exaltation of the cbaracter 
of a parly or witness). 

3. Facts tending to the proof or disproof 
of a dtcumstance operating in diminution or 
augmentation of tbe probative force of a 
person's evidence: such as connexion or dis- 
connexion in the way of pecuniary intcresl, 
natural relationship, rivality, or any other 
cause of amity or enmity, tn towards a puly 
to the suit, 

4. FbcIm alleged as excuses for noH-forlk- 
cotningiitis on Ihe part of persons or things. 

Examples of cases where multitudes of 
evidentiary facts may be requisite to prove 
or disprove a habit, or custom, or condition 
-ilife:— • 



* Ej. gr. of huibatid, wife, or child, of such a 
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tlni)[o^Bri]liui«hip,invn1[datu 
eiemption from puiiiBhinent.) 

3. Cruelty (on tbe put of 8 mafter, father, 
guardiui or butbsnd, for the purpose of sepa- 

3. Looge inlprcourM! (on the pnrt of the 
bi»biind or wife, fur extenuation iii adul- 
tery.) 

4. Ca»e of a. rustam, to wit, a habit on the 
part of a multitude of pM«on!>. 

5. Cuetomar)' occupation of Innd, for the 
purpose of passage, pBalure.Oreifodiatioii, or 
•bgtraction of water. 

Examples of ca«ea where tbe luhject-mat- 
ter of deoiiuid; that i» to say, of the acTvice 
demanded, is complex: — 

L Case where the whole is demanded. 

1. Mass of moveable property, due on a 
bill of tale. 

2. Lands or buildings in the p(»BeBgion of 
divers occupants. 

3. Estate yielding successive messes of in- 
come, in one or more of a variety of shapes ; 
such as tithes, fee-fium lenti, manorial quit- 
rents, fines or heriois, tolls, fees of oflire, ke. 

II. Where a share only is demanded. 

1. Share in a mass of property vacant by 
death. 

2. Share in a mass of property postessed 
in common, on the footing of partnership. 

3. Share in a mass of property subjected 
to diviiioii on the ground of insolvency or 
bankruptcy. 

4. Share of a mass of property captured in 
war, generally by sea. 

§ 5. Original and excrefiliouf. 

An excretitima suit is a suit which has 

p-own out of a former one, called thence, the 

Sources ot excretitiouB suits : — 

1. Obstruction ; viz. to the course of jus- 

2. Retaliation (judicial ;} viz. by counter- 
demands. 

Sources ofobslrurtion: — 

2. Incidental or adventitious; springingout 
in the course of ihe suit. 

Original sources: — examples are — 

). Applicant's relative Indigence, tbencein- 
ability of himself to pursue. 

2. Applicant's deficiency b respect of na- 
tural responsibility, [ki to natural responsi- 
bility, see Constitutional Code.) 

Incidental or adventitious sources of ob- 



Euunples arc — 

Non-compliance, viz. vritb reference 
judge's decree, on the part of 



Practical use of the m 



n made of ob- 



ly number, 



Rule I. From obeiructions in I 
and need of correaponden 
in consequence, make not a ground for de- 
laying longer than necessary the termination 
of the original suit. 

Rule 2. Where, for tbe purpose of the ori- 
ginal suit, evidence bait been adduced suffi- 
dent to warrant conviction of delinquency in 
respect of an obstruction, proceed lo judg- 
ment and execution accordingly; making up 
the record of the excretitious without waiting 
for Ihe termination of the original suit. 

Eicmphfication of tbe use ot these rules, 
as applied to lestimoniBl falsehood uttered in 
tbe course of the suit: — in one and the same 
suit, by the same or any other person or per- 
sons, testimonial falsehoods may in any num- 
ber have been uttered, when Ihe grounds for 
withholding credence have been suDidentfor 
conviction of falsehood, and no further ground 
or grounds for defence could be obtainable 
by any separate suit. 

In the English system, for wantof such rules, 
fiilsehoods by thousands remain unpunished, 
and in a vast proportion give to tbe rrinilnU 
the profit sought by his crime : in case of a 
separate prosecution, the expense, delay, and 
vexation, being vast and certain; adequate 
motives wanting; and conviction, judgment, 
and execution, eminently uncertain. 

Practical use of the mention made of judi- 
cial retaliation: — 

Rule I. If, from the applicant's examina. 
tion, it appears that the proposed defendant 
has a comiter-denuuid against him, impose not 
the burthen of defence, unless, if applicant's 
statement be correct, service in some shape 
is due Id him on Ihe balance. 

Rule 2. For this purpose, n^lce this a con- 
stant part of the applicant's examination. 

Rule 3, On the first mutual attendance, 
take cognizance of all subjects of disagree- 
ment, and decide accordingly, doing what can 
be done towards re-establishing amity of af- 
fection, and producing on both sides a senti- 
ment of approbation in relation to the decrees, 
if any, issued in conclusion, 

§ a. Pluritattral and umlateral 
Ordinarily, sides in a suit two ^pursuer's 
and defendant's: in each situation, individual* 
in any number: suit plurilateral, viz. bilateral. 
Neceuary to constitute a suit, — situations 
(wo ; whereof the judge's, one : the other, 
either defendant's or pursuer's : suit in both 
cases unilateraL 

Case where defendant's side only has place ; 
pursuer's being vranting, judge occupies it. 
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1. Suit penal, procedure styled if Oman ici, 
iKjuisilarial : in conlrwUilinctioli to nccua- 
larial, the more ordinarj mode. 

Initiator here, the judge : to the judicial, 
he adda the pursuer's function. Information 
he ntwds none. On suspicion (sest, and per- 
haps source, confined within his own brenst.) 
he convenes, or causes to be prebended, tbe 
object; Mid by interrogation, extracts evi- 
dence, direct or cireiimetantial, or both i — 
direct, from responsion *, circumstantiul, from 
rc'poiision or silence, *nd deportment. 

If Judge acts from information, the more 
apt course would be, to consign tbe pursuer's 
function to the government advocate. 

2. Suit non-penal, — audit of accounts. 
Judge styled auditor. Case in which it is 
iDost in use, that where an individusl, having 
received money from or for government, bss 
to prove tbe aptitude of tbe use made of it. 

Case where pursuer's side only hat place : 
defendant's wanting, judge occupies it. 

Example: — Court of cbuma, Anglici: be- 
nefit clauned, privilege of acting a part in ■ 

Preferable course, consigning the defend- 
ant's function to tbe government advocate. 

Thus, Anglici, on a claim of peerage ; so 
here on claim of a place in tbe Merit Register, 
as per Constitutional Code. 

In botb cases a suit has place ; for so have 
eonleslation, and judicial decrees thereupon \ 
else, the decision would be avowedly arU- 
trary, which it is not in either case. 

In both, tbe judge, how unaptly soever, 
adds to his otm function, those of Ifac party 
or parties on one side: thus are both aides 

DiSercnce between number of sides, and 
number of conflicting interests. If for every 
one of ■ number of antagonizing interests sup- 
ported in tbe course of ■ suit there were a 
side, the number of udes would be indefinite. 

Examples are.^-all cases where a moa of 
property is to be divided among co-claimanls; 
where the subject-matter is complex. 

Example of causes of opposition of inter- 
ests here, are. — 

1. Question, who shall be admitted, who 

2. Of those admitted, wbot shall be tbe 
respective shares. 

Here, if the supposition be that there is but 
one suit, if there be as many sides as inte- 
rests, there are as many sides as clumanta : 
or the suit may be resolved into as many 
elementery suits ; in each of which there 
may be one pursuer, and tbe rest all dcfen- 

lUustration. on tbe supponcionof fourco- 
claimants. Suits and claimants, suppose four, 
A, B, CandDx — 

Suit 1. Claimant and pursuer A, the joint 
- ■ dcfendanU B, C, D. 
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Suit 3. Claimant B, joint contestants A, 
C, and D. 
Suit 3. Claimant C, joint contestants A, 

B, D. 

Suit 4. Claimant D, joint contestants A. 
B, C. 

Cause of tbe habit of considering a suit at 
having but two sides, whatever be tJie nimi- 
ber of antagonizing interests. The design of 
the suit originating in tome one party inte- 
rested, his endeavours have naturally been, 
to engage all thote to join with him (tvhosc 
claims he regarded as uncontestable,) were 
it only that they might share with him in 
the expense. All who did not join with him 
were of course made defendants, tbat by the 
judge tbey might be compelled to submit to 
him tbe mikinf tbe division, or say dislri- 

Tbut come to view identity, and diversity. 

Every separate demand may be considered 
as constituting a suit. 

This admitted, in every course of action 
ordinarily con-udered as constituting tbe suit, 
may be dittinguisbed as many elementary 
suits SI there bave been made demands in the 
course of it. 

Examples 

1. AU ex< 
out of tbe original. 

2. All counter-demands made on llio de- 
fendant's side. 

3. Tbe demand, in consequence of wbicb 
a quasi-jury inquiry is instituted. 

4. The demand, in compliance with which 
appeal is allowed. 

5. Any demand by which, after being in- 
stituted in one judicatory, a »uit it for any 
purpose brought before another ; for example, 
for effecting forthcomingness of evidence or 



M tbat have grown 



7. So, as to defendants. 

8. Tbeidentityof asuit may be considered 
as destroyed either by the accession or [he 
seO'SBian of a party on either side. 

Uteof tbe divisions of suits into plurilateral 
and unilateral, tbat the apparently unilateral 
being seen to be suits proper for the cogni- 
zance of a judge, the judge in these cases 
may be suli)cctrd to the same Qhecia as in 
other cases. 

Use of tbe exposition in regard to identity 
and diversity — that upon no otsumpllon in 
regard to identity or diversity, any pretence 
be built for an arrrangement not conducive to 
the ends of justice. 

In particular, for eauiing operations or in- 
struments to be repeated, under the notlDlt 
of the extinction of the suit — for example, 
by dealli of a party. Examples arc vorioa* 
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tenres I'anous 

P«rlicuUr use in res»rd to mcci 
■togfi of inquiry, recapitulatory and 
Ute: — 

I. In the recmpituUtory inquiry, all Iheex 
rrctitious luits that on have influenced tbi 
dediianin tfae original Buit. should be brought 
to Tiew — none that have not. 

S. Sd, on the appellate inquiry. 

But as by the manifold- writing fystem, 
ihe record containing the whole proceeding! 
will he hroughC to view in both alaget, with- 
out fresh expense, the distinction will apply 
not to exhibition, but to observation ' 
the notice that may come to be taken ii 
course of argumentation. 

Question — Inquisitorial procedure, 
not here admitted ? 

Answer — Relions ; — 

l.With a view^lo appropriate inltUeetvul 
and actiiK aptitude : it is of use, 
undivided attention of one per eon is employed 
on the one side. >o should that of another 
person on the other side : the judg< 
tion being equally applied to each, for the 
purpose of decreeing in favour of that side 
which has presented the strongest srgu men ts. 

2. With a view to appropriate moral apti- 
tude: that in these extraordinary cases the 
judge may be acting under the same checks, 
u in all ordinary ones. 

§ 7. Strciat 
These 



uMr or , 



tt demanded by the demand-paper 
may DC cither graduable or ungradusble. Un- 
derstand by a graduable Bcivicc, a service 
wlicli admits af degrees ; a«. for initance, a 
aervice which consists in the demand of a«mn 
of money, in compensation for a wrong suf- 
lered in a shape other than pecuniary. Wbal- 
■oever be the number of luins of money of 
tlie lowest denomination, capable of being 
taken for the subject-matter of payi 






npensa 



I, that SI 



iithe 



number uf degrees of which the amount of 

I Ihe compensation is susceptible. 

Understand by a non-graduable service, a 
icrvice, in respect of which no alternative has 
lllace, but that of complete performance and 
wmplete non- performance : as, for instance. 

' the restitution or transference of ■ thing not 
ceptible of division, without destruction or 

\ deterioration of value, at a horse, or a house. 
~" e service consisting in the payment of a 
nun certain, in pursuance of a contract : for 
inatance. a bill of exchange drawn on the 
defendant, and hy him acerpttd.' 



•Theeipieision is ambiguousi preferable ap- 

pelladon, tanclionnt or confirmtd. Acceptance 

I nesenu, in the character of accepmr, not the 

. ndividus] dratcn upon, bui the individual by 

' *bom the pmmise u aixepted ai an equivalent 

tm pnfDiiiianct, by payment. 



mand-pi 



I, at the cbari 



anded by the de- 
! of a defendant. 



1-papen, i 

graduable, the pursuer will individna 
the degree which is the subject-matter of hi* 
demand ; that is to say, in case of compen- 
sation-money for a wrong the precise sum 
which he consents to accept. 

After examining him as to the grounds or 
reasons on which the fixation thus made of 
the sum is grounded, the judge will either 
attach his provisional assent to that fixa- 
tion, or m^e such other fixation aa to him 
shall BceTn meet ; which done, the sum so 
provisionally fixed upon will he the sum 
stated in his compliance or defence-requiring 
mandate, ai the sum which will be exacted 
of the defendant, in case of non-compliance, 
coupled with non -response. 

Gencrully speaking, if the judge sees rea- 
son for substituting a fixation of hit own to 
the fixation made by the pursuer, the sum 
fixed upon by the judge will be less than the 
sum fixed upon by the pursuer; and in the 
ordinary state of things, such leaser sum will, 
by reason of the self- preference inherent in 
human nature, be the sum fixed upon by the 
judge. But what may happen is. that in ad- 
dition to the grounds for increase which have 
presented themselves to the views of the 
party, others may have presented themselves 
to the more experienced eye of the judge; 
in so far ai this is the case, he will present 
them to the view of the pursuer, giving hioi 
at the same time the liberty of subitiluling i 
the increased sum thence resulting, to thesum I 
originally fixed upon as the sum demanded. I 

S 8. Suit! tipidilabU and conlinuoui : eon- 
ddeRlalli/ toHtinuoui. 
By eipeditabte. understand capable of be- 
ing terminated, so far as depends upon tha 
issuingof the ultimate decree, andconsequenl I 
imperative execution-ordering mandate, ter- I 
miiiated on the day next to that of the ad- > 
mission of an applicant, in the character of 
pursuer, or say demandant. 

All factitious delay being injustice while it 
lasts, all suits are. under the greatest happi- 
iple pretumfd to be expcditable in 
Ihe above sense i that is to say, that in every 
for the justification of the correspon- 
dent delay — of the delay occasioned by their 
being not expedited, some special reason will 
require to be given. 

By a continuous suit, understand ever; 
luit which is not as above expeditahle. and 
expedited ; or tay non-rrpeJitabU suit. 

A suit to which it happens to have been 
I non-expedited suit, has been rendered so 
'itber hy its own nature, or hy acddKntal 
ircumstancee. with which a suit of any sort 
laturally eipeditable, is not to liable to be , 
illcuded. 
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Everj >uit which U camplei ii, according 
lA the degree of its compleiity, opibh 
bnng continuoui in it« own nature. For the 
tnodci of complexity, see Scotch Reform, 
DeUf and Complication Tables, Vol. V. 

When, for the purpose of the suit, mone; 
or money'! worth requires to be either col- 
lected or dUtributed, or both collected uid 
diitributt^d — collected from varioui persoiii 
— diEtributed among varioua persona. — audi 
suit cannot But to be in a greater or leu de- 
gree continuoui. 

Every such collection and distribution suit 
■uppOKB n Iniit, created (or the purpoie : i 
perion constituted a trustee for the purpoie 
of transferring the subject-matter of the i '' 
to an intended bene&tee, or agsregale of 
tended benefitees. 

The original trustee vritl in this, as in 
caie>, be the legislature ; but for the purpose 
of the fulfilment of the trust, giving effect 
to the benefit intended by the creation of 
the Iruit, the legislature any either locate, 
or endeavour to locate the trustee, by its own 
immediate and single authority, or by the 
intervention of some penon or persons ap- 
pointed by it for the purpose. This person 
or persons are either s person or persons at 
Urge, or the judge : when it is the judge, 
■Pl^licBtion must of ncccisily be made to bim 
for that purpose- Call it a trust-demanding, 
or trusteeship-demanding application. 

Of Iniels created, and aca>rding1y trustees 
located, or say constituted, examples are the 
following : — 

I. In contemplation of insolvency, a person 
in whose apprehension tbe amount of his as- 
seli (including money in hond, and crcdila 
or any debts due to him) fiuls of being equal 
to the amount of his debts — that is to say. 
the money due from him — locates the iggre- 
"' 'n the bands of « trustee or 



o the ii 



t, that aRer, o 
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the reduction of the whole to the shi , 
nggregale sum of money, disltibution of such 
aggregate sum of money may be made amnng 
his creditors, each receiving the same pro- 
portion of the debt due to him. 

Here may be seen in this case — 1 .Trustor, 
the apprehended insolvent i 2. Trustee or 
trustees, the person into whose possession 
the money in hand, and the power of collect- 
ing the money nut in hand, is transferred i 
3- Intended benefitces, the creditors. Use 
of this disposition, putting it out of the power 
of (be apprehended insolvent to transfer to 
any creditor more or less thrtn that which is 
regarded as his proportiouale and due share 

2. or the proprietor of a mixed stock of 
properly, the decease takes place: to Hme 
person or penons, one or more, the greatest 
happiness-principle monileslty requires that 
tnnefer sholl be mode of it. 11' (in virtue 



of an appropriate disposition of the luiv] by 
tbe deceased himself, appointment of this or 
the»e post-obit uury successor or successors has 
been made in a will, he or they are in that 
case, in the language of Enghsh law, termed 
e-recalor or eitculari. In default of such ap- 
pointment of Hii executor, the law has, by 
enactments of its own, appointed the trus- 
tee or trustees for this purpose : say in that 
same huiguoge, on aiJniniitriilDr or admiaiX' 

But should the law be so worded, or the 
parties in question so circumstanced, that 
persons more than one, to the exclusion of 
others, demand to be received as administra- 
tor or administrators, or no person is willing 
to act in that capacity, and for thut purpose 
to take upon himself tbe burthen of the 
trust, — in that case it will rest with the 
judge to make the appointment; andtheques. 
tion. who shall be the trustee or trustees so 
appointed, will be the subject-matter of the 
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son or persons, the obligation of talcing upon 
himself, and giving execution to the power 
in question, must be imposed; for what is 
continually happening is, tbat among the 
persona by whom the vacant moss of property 
may come to be shared, are those who are 
neither fit nor able to give executioo to such 
powers of themsclvei. 



§ 9, DUlribiiliBt-ietking n 
Suits at large, and cJi'ilriAurice-i 
r say, dtstributive-ii ' 



an ding. 



ms may the aggregate, composed uf 
non-inculpative suits, be divided. 

By a distributire-seeking suit, understand 
a suit, in and by which the benefit sought to 
be obtained is an aUquot part of a mass of 
property of whatsoever kind ; that is to saj, 
whether it be a portion of tbe subject-matter 
or subject-matters themselves, or saythe e/- 
ficti, OS in common usage j or a portion of 
the value of them as determined by sale. 

In every such case, tier the giving eifect to 
tbe suit, two decrees will be requisite : one 
by which commencement is given to the ag- 
gregate operation of distribution : tbe other, 
by which termination is giten to the aggre- 
gate operation demanded -, that b to my, the 
distribution of the cffccts- 

Elceptiont excepted, o f the aggregate which 
is the subject-matter of the distribution, the 
composition may he infinitely divenilied. For 
the dillerent modifications, of which the sub- 
ject-matter of property, that is lo say. of 
proprietary rights and powers is susceptible, 
see Non.pena! Code, Proprietary Righlt, their 
modifications. 

Occurrences by whicti, an the [>urt of tha 
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1 for diatri- 



capabte of being produced, 

■re the foUowing: — 

1. Death of the proprietor. 

2. Insanity — relative ineanitj — jin the part 
of the proprietor. 

3. Latcntcy of the proprietor. 

4. Insolrency at Urge, on the part of the 
proprietor. 

5. Insolvency on the part of the proprie- 
tor in the cose in whiDh it i« termed Innk- 

- niptcy. 

In the cue of the death of the proprietor, 
the title of the demand for the distribution 
may have either of two efficient causes: — 

1, Teatomentarj disposition made by the 
lleceaaed, with the eoneurrcnee of the legiH- 

2. Dispoaition made by the legislature, in 
•o br aa nich diepoaition bai tiuled of having 
been made by the deceased. 

In each of lhe« several casea, two distin- 
guishable Bervices, the one succeeding the 
other, are demanded at the hands of ifae 
judge; the one the initiative, the other the 

Of the initiative service, performance is 
made by eonferring on some person or per- 
tons, in so far as is requisite for the purpose, 
right and powers the same as were possessed 
If the proprietor in queition at the moment 
of the happening of the occurrence. The 

purpoK of this transfer being the conferring 
of the benefit in question on some person or 
persons other than him or them into whose 
possession the subject- oistier in question is 
to be made to pass, — the djosequDuce is, 
that such person or persons are, in respect of 
the obligation conferred on him or them, a 
trustee or trustees. A trust is created, in 
respect of which the legislature is trustor or 
trust founder: such new possessor or pos- 
lessors, trustee or trustees: all persons by 
whom il is intended that aliquot parts of the 
■ggregate subject-matter of Astribution shall 
be received, are intended benefitees. 

This case is of the number of those in 
which the interesues, other than parties, are 
capable of having ph<ce, and on either side, 
or on both sides of the suit. 

This species of suit is of the number of 
those which ma; be styled complex ; sources 
' complexity esscntJal to the case are the 
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1. The subject-matter of 
question, and thence of the 

2. Interessees. 

3. Parties admitted on th« pursuer'* 

4. Pattiesadmittcdonthedefcndant' 



property in 
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there be but one pursuer and one defendant, 
theymay be carried on together; andsothejr 
ought to be, if either in respect of the direct, 
or in respectof the collateral ends of jostice, 
any preponderate advantage be by such eon- 
junction gained. 

In the hitherto current pracljcs, such a 
junction has everywhere had place insundff ■ 
cases; to wit, in every instance in whictt-l 
demands in any number are customarily io- ' 
eluded under one and the same name. 

Such complexity may hure place on ona 
side only, or on both sides : on the port of 
the pursuer only, or on the part of the put* 
Guer and that of the defendant likewise. 

Advantages from this conjunction, whi 
it lukes place on the pursuer's side alone, i 

I. Advantage to the pursuer: — 
He may obtain at once the security sulS- 

dent for the eventual oblainmentof satis&t' 
tion in respect of all of them : whereas. If 
admitted to adduce them no otherwise thtn 
successively, the result might be, that after 
obtaining adequate security in respect of tha 
first, security in respect of all the rest might 
vunibh and be lost. 

II. Advantage to (he defendant: — 

1. By his learning and viewing at oiKe 
the whole extent of his responsibility, hit 
mind might, in so far, to wit, as against all 
demands from that individual, be compara- 
tively at ease: he would see in its whole ex- 
tent, the burthen capable of being imposed on 
him — the burthen, for his eioneration from 
which he would have to provide. 

2. Incase ofcrossdemands, thedefendant 
would have no more to do than to pay or 
perform the diflerence, instead of paying or 
performing the whole in the first instance : 
with respect to which he might perhaps be 
unable i and if able, subject to the accident 
of not being able to obtain the effect of hta 
demand against the pursuer. 

HI. Advantage mutual to both parties: — 
The same attendance, thence the sam* , 
journey from home to the judicatory, might J 
serve; and would serve for any number <f I 
demands and cross demands. I 

IV. Advantage to third persons: — \ 

In the same manner as in theatlendnnce of 
the parties, a single attendance on the part 
of witnesses, might serve, instead of two or 
more attendances. Soin thesiluaticnof mis- 
sionary judicial functionary, a single act of 
accersition or prehension, personal or real, 
instead of two or more. 

But be the number of distinguishable de- 
mands thus conjoinable with advantage ever 
BO small, or ever so great, they should not 
the less be kept distinct, and charDCterizcd 
each by its generic and spedSc name, with 
indication added of the evidences from which 
they respectively receive their support. 
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AitvsDtsges from the distinctneu of de- 
scription are u follows : — 

1. Onihe part of JI person* concern pd — to 
U'il. partici, BssiBtBnta, judge, and registrar — 
rlcarnesg in ihe conception entertained of ibe 
scvL-ral di;mtuids.with their grounds in respect 
of law and fact, would thus be maiiaiized. 

2. In regard to probation, whataoever 
order turned out. upon inquiry, to be best 
adapted to tbe ends of juEtJce, direct and 
colUteral, roigbl, »nd naturally would be, 
given to tbe several masses of evidence, nnd 
in case of need, to the several masses of ar- 
gil mentation. 

3. In divers cases, the grounds of demand 
in point of law capable of apjilying tu the 
same fiict, are so nearlv contiguous as to be 
diUlcultly distingujsbable, especially by a pur- 
suer, antecedently to judical examination. 
For these cases, provision has been made in 
Ch. XII. § 5, Purimn-'s Initiators Applica- 
tion Demand hroB anundable : according to the 
evidence, for pladng tbe demand, and conse- 
quent execution, upon a different fooling from 
tbat originally alleged. 

By the bcre proposed unlimited conjunc- 
tion of demandi, facility may, on various 
occasions, be given to such lam-alleijalioii' 
•imendmeali. 



§ 11. Coamoa-laiB and e<piit}/ nUi, — imagi- 
nary, their ditliacliaa. 
To every one who will suffer himself to 
think, and who in thinking will consider the 

and that end tbe giving eieculion and eflecl 
to the Eiibalantive branch of tbe law to 
which it is an appendage, it will be suffi- 
ciently evident that tbe distinction between 
common law and equity is purely arbitrary 
■nd imaginary. Common-law procedure, in 
so far as it is anything better than a system 
of depredation and oppression, has for its 
fcveral ends the giving eiecurion and effect 
to the substantive branch of the law; of equi- 
ty, if it be anything better than a system of 
depredation and oppression, the same may be 
said. Common-law procedure has for its sub- 
ordinate object the elidlation of tbe bets 
which, ifproved.the pursuer relies on, as con- 
stituting bis right or title to tbe service de- 
manded by bim at the bands of the judge, as 
jiromiscd to bim by the article ofUw, which 
ibc demand takes for its ground. 

Equally true is this, when predicated of 
equity instead of common law. 

This distinction, then, has nothing in it 
that is natural, nothing that belongs in com- 
mon to man at large, or so much as to civilized 
men anywhere : what it ia the result of, is 
altogether peruliai to BHliih soil, and Bri- 
li'^h practice. Ori^nally it was a conflict, lat- 
terly a corapromise, between two contending 
ren — tbe one ciUed spiritiwl, ia cgotn- 
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distinction to Ihe other called temporal — tbe 
former bavingfbrits sauclion [hat which beois 
the name of the religious. 

So much for the origin. As to the effect, 
tbe broad Hue of distinction is that between 
what is tran^ent sad what is continuous ; a 
distinction in tbe political nosology, anallf- 
gous to that between acute and chronical in 
tbe natural nosology. 

In a ease of which the common-law judi- 
catories take CDgniiance, there is but ons 
demand either altofctber simple, or in but 
a comparatively slight degree complex ; in 
a cose where the judicatories cfdled equity 
courts take cognizance, tbe subject-matter 
of demand is to an indefinite degree complex : 
tbe common-law mode of procedure did not 
in its origin comprise, and does not at this 
time comprise power adequate to tbe affrd- 
ing satisfaction to the demand. 

A case of account may serve for example. 

5 12. A,^.., „,l. 
By an account suit, understand any suit on 
tbe occasion and in the course of which cog- 
oixmice is token of demands more than one, 
on both sides or on either aide, originating 
respectively from eflident causes of right or 



titles 






Whatever be the cause or causes of it. it 
is desirable that tuall suffering on both sides, 
or on either aide, from whatsoever oiuse ori- 
ginating, a termination should be put as soon 
as possible, /nferfit reipublica (says ihe 

strongly and manifestly ia it Ihe interest of 
the individuals concerned. 

Accordingly, on what occasion soever a 
party on each side is come into the presence 
of the judge, before their departure he will 
take the requisite course for ascertuning 
whether between them any. and if any, what 
causes of disagreement have place : any cause 
or causes of complaint on either side at the 
charge of the other: complaint of any such 
wrong, for which it ia in the power of the 
judicial authority to apply a remedy. 

g 13. Sails svamary and ehronual. 

By a snmmary suit, understand B suit dif- 
pat^ed at the end of the smallest length of 
time ; by a chronical suit, a suit dispatched 
at the end of any greater length of time. 

Considered as descriptive of tbe sort of 
stul, the only difference between ■ 
and a chronical suit is — that whereas a 
mory suit maybe dispatched at ihe end of the 
smallest length, a chronical suit cannot he 
dispatched till at tbe end of a greater length 
of time. 

A suit of any sort may last for any tbe 
greatest length of time : tbe absence of a ne- 
cessary witness, or piece of real or written 
evidence, suOkea to produce this effect 
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GenenUI; speaking, a >uit will be lilcvlf to 
Ik the more lengtbf tbe more complex it is. 
But mne modes of complexity maj be apt to 

^ produce greutcr iengtbineiia tban otbers. 

I The cw in wbicb the lenglli of tbe suit ii 

I pt it> minimum, ii when on the initiatory np- 

I plic«tian it ii dismiiied. 

Of ft auit whicb U not terminateil by dit- 

I inisstdat the end of theinitialuryapplicmtion. 
Oie le»t duration i« that ivhieh commences 

I witb tbe commencement of tbe initiatory ap- 

\ plication, and terminate! with the termination 

' pf tbe first mutual meeting. 

Where the pursuer ia permitted, and the 
defendant required to attend in peraon, by fiir 

' tbe greataat number of suits are actually thus 

' •umnsary. 

. Such, then, ought to be considered a> the 
•tandard duration: in such sort, that fur any 
greater duration some special cause abould be 
looked for, and required to be aaaigned. 

When the parties are t>oth or either of them 
in the judge's chamber, in presence of each 
other, of [be jud^ 4ind of the auditors, every 
fluch case ia proviaionalty presumed to be a 
■ummary case: if adjournment be made of it 
to another ordiiiary sitting, or an appointed 
ricting, it must be becauae at auch first silting 
tbe evidence is not in such a state, that upon 
the ground of it an spt decision can be pro- 
nounced. 

§ 14. QHrUi mill, or »ay {itcumplttcfy 

ort/anued luitt. 

Of llie actors capable of being employed 

irilb adfanlage in the judicial drama, a liaC 

bu been given in the Conatilutional Code. 

Without tbe idea of those charactera at the 
least, the idea of a judicial druna, in any of 
' Its ordinary forms, cannot be so much as 
TOnceived. These are, — 

1. A person by whom tbe demand ia made: 
nil him a pursuer. 

2. A peraon at whose charge the demand 
if made ; call him a propoKd defendant.* 

3. Tbe person to whom tbe demand ia ad- 
I dresacd, and at whose hands the aervtcc 

iBccssarjf for the accomplishment of it is de- 
IMnded; call him the judge. 

Tbe idea of a toiuplelely composed, or 
iqnatituied suit, being thus established, a 
leacriptioD is now 'capable of being giTeii 
>f two species of incompletely constituted 



• By (pving to a peraon, ■! 

demand is made, the appcllalia 

much nmnuion la produced: mudi coatiuian, 
' and moreover, much nppiension sod injiiilicc. 
1 Ctn \t be otherwise, when a peraon, who ia ui. 
I karif unable todefend hinuelt, is^mkea of, and 
I. aecordiogly dealt wilh, a* if be were actually 
■'fltfaid^ hloutlf P 



Wanting, or as grammariani say, caret, adis- ^ 
t in ct pursuer. In the peraon of the judge, the ' 
functions of judge and pursuer are united, 
ExemplificBtionaoftbii sort of things are — 

1. In English practice — on tbeadjuitment 
of accounts in non-penal coses — an audit 
court. Defendant the accountant. Here n« 
demand is made . but the aceounlant being 
confessedly a debtor, he is called upon to 
exhibit evidence, the effect of which, if ere. 
dited, will be in each instance to exonerate 
him from the obligation of paying the money 
in question in the cbarapler of a debtor. 

2. In German practice, in a certun class 
of penal cases, there ia an entire brandi of 
procedure diatinguished by tbe B])pellalian of 
inquisilioiial or inquisitorial: defendant, or 
proposed defendant, in this case the in^iif- 
lor: auch is the appellation by which he ll 
distinguished. In the opposite case, ueciud< 
torial is the n«nie given to tbe mode of proi . 
cedure. I 

3. In Spain, this speacs of judictitory, if af I 
alt emplnyed, has been seldom heard of, but J 
as applied to that branch of penal suits b """""" 
appUes Ip offences affecting religion. 

II. Incompletely constituted suit iheaecand: 1 
Parties, 1. A pursuer; 2. The judge; card i 
the defendant. By the judge, in conjunction J 
with hie own, tbis part is also acted. 

Exemplification is, — 

In Engtisb practice, tbe species of judlca- 1 
ture called a murl n/* claiiHf, 
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The original applicant having been admitted, 
and this same applicant, or (in tbe case where 
be ii but an informant) another individual, 
or (in conjunction with him, or in bjs stead) 
the government advocate, being admitted 
pursuer; and the pursuers, if more than one, 
and the defendants, if more than one, aicer- 
tuned and noted down as such; the portion 
of law of which tbe legal part of tbe assumed 
cause of right is constituted being also asoer- 
lained, to wit, by the demand-paper, in which 
the pursuers (if more than one) will have 
joineil: ail the remaining operations (the in- 
cidental excepted) which are capable uf hav- 
ing place during the continuance of tbe suit, 
(or say. all the operations that are capable of 
having place between those performed at tbe 
commencement as above, and the issuing uf 
tbe decree by which execution or dismitsal 
I place) — are composed of probation, wltb 
without counter- probation, exhibition of 
appropriate evidence on the pursuer's side, 
with or without exhibition of appropriate 
:videncc on tbe defendant's side 

Of the diversification which the matter of 
whic)) the proof ii capable of being composeil 
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ft my, of Ihe matler of proof or probative 

mattiir — ia susceptible, exhibition ban been 
msde under the bend of Evidence. Suscep- 
tible of the same diversification is the gcnuj 
of persons diiiinguiiheil by the appellation ol 
evidence-holders: one sort of evidence-bolder 
being of tbe sort u whose command i« evi- 
dence of Ihe lorl in question: tbe evidence- 
liolder of another sort, he at whose command 
i> etidence of another of thoie same sorts. 

Things being in tliis state, what i;hall be 
Ihe order of proceeding!? Answer; That whicb 
is pTCficribed by tbe dclny-minimitini^ princi 
pie and the corresponding rules. Elicit erery 
article of evidence as toon as may be. " 
ceptioni exeepted, inability witbin the t' 
question to obtain one piece of evident . 
fords no reason for omitting, for any length of 
time, to obtain any other piece of evidence, 
much less for omitting the second piece of 
evidence, till tbe expiration of the whole 
length of time which must elspse before the 
first piece of evidence can have bi-en oh- 

Exceptions will be the following, on the 
supposition that the mstter of fact has in 
each case respectively been rendered prepon- 
derately prolmble : — 

I. Hesultof tbe acceleration, misdedsion. 

S. Result of the acceleration, to a prepon- 
derant amount, addition to the expense. 

Neither of these cases presents itself as of 
a nature to be frequently, if at all. exempli- 
fied. 

A case in whicb the production of misde- 
cision might be probabilized, is thst where, 
if un unlecedently exhibited pieee of evidence 
were made known to the person at whose 
hands a subsequent piece of evidence is re- 
quired, il might have produced the effect of 
sinister, that is to say, me ndadCy-assi sting 
information, or say instruction. But from 
(he observation of this danger, the practioil 
conclusion and con'espoiident rule is — when 
the evidence in ijuestion has been elicited. 
keep it during the requisite length of time 
undivulgcd; not abstain from eliciting it. 

But for whatever reason, in regard to evi- 
dence, exceptions excepted at above, it is 
right that in no instance, of any piece of evi- 
dence, should the elicltation be purposely 
delayed, so is it. and for the same reason, that 
no factitious delay should be interposed he. 



I tbe 



of the 



persons, if any, who are concerned in point 
of interest to be admitted as co-pursuers: 
or tbe person or persons who, on the account 
of the puriuer or pursuers, or on their own 
account respectively, are concerned in point 
of interest, in being constituted co-dcfen- 
danli. 

Before an applicant, whether proposed pur- 
HKt or infonaanl, is dismisaed from the jus- 
tice-chamber, — in relation to every person, if 




any, of whom by such appliitinf. ijidiculinn 
has been given of hiii being liliely to be able 
to afford evidence likely to be relevant and 
materia! to tbe subject-matter of tbe applica- 
tion, in such sort as to be fit to enter into 
the grounds of the judge's decrees, opinativu 
and imperative, in eonsequenee of, and corre- 
spondeot to, such application; — it will be 
for the care of tbe judge, by means of an ap- 
propriate mondste, to elicit from such appli- 
cant, indication in so far as he is able to afford 
it, respecting the trust worthiness of such evi- 
dence as may be obtainable from that source, 
and tbe means of obtainment in relation to 
such evidence. 

Name of the mandate issued for this pur- 
pose, a supposed and proposed evidence-hoU 
det's description-requiring mandate. 

Heads, under evry one of which, malteT 
of the indication, or say informalion. sought 
for by such mandate, will require to be in- 
serted, or Ignorance declared, are the follow- 
ing : — 

1 . Name ; surname and Christian name, Ol 
the equivalent, included. 

2. Condition in respect of occupation. 

3. Condition in respect of marriage. 

4. Condition in respect of abode. 

5. Matter of fact, in relation to which be i* 
expected to be able to furnish evidence. 

6. Nature of the evidence which he is ex- 
pected lo be able to furnish. 

7. Condition in respect of sex. 
9. Condition in respect of age. 

In relation to these several topics, by him- 
self, or with the assistance of the registrar, 
the judge will elicit the appropriate informa- 
tion by vici pace interrogation ; the registrar 
making mioutation and recordation accord- 
ingly, until themattcr of the mandate has been 
completed; and in relation to such matter, the 
applicant will be required, by hit signature, in 
relation to such beads separately, or in reU- 
lion to The whole collectively, to make known 
his assent or dissent. In case of bis dissent 
to the matter of the entry made in relation to 
mch bead, the process of elicitation will be 
continued till some proposition be elidted 
from bim, to which his signature, in token of 
asaent, has been attached. 

so far as ascertained, according to the 
relation they respectively bear to the suit, 
ind tbeir respective local situation, issue to 
hem, or for them, the mandates following: — 

I. To an expected pursuer or co-pursuer — 

Pursuership or co-pursuership acceptance, 
or refusal-requiring, mandate. 

'n Ibis case, in conjunction with the man- 
', the registrar will transmit an eieni|i!ar 
of the original pursuer's demand-paper, with 
directions.orsayinstruclions, indicative of the 
mode of eipreuing such acceptance or refusal, 
as (he case may be: ti^etber with order for 
liie tctnuismiKion of it when filled up, and 
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e mean; of fpcuring communication with 

[n the uce For ward : and iiifarmDitiDn m to t 
consequences in each cage, witb reference 
I Ht intereBt. 

Appropriate fofmulary; 

AildreBMW, the party him or herself, as co 
[ tndiBtinguiihable from a guardum. 

I. Nune of the suit. 

9. Pursuer's penonal deacription. 

3. This ii to require you either to conient to 
the bceominft, from the day oF your rece 
this, co-puTBuer with (naming him or them,) 
or to decline the being »d. 

4. If on or before the [ ] day of the 
month of [ ] next ensuing, this eami 
papermarked A, with your acceptance the reoi 
lipiified, be not received at this office, yoi 
will. accidenlE excepted, be deemed to havi 
declined to take upon you the character of 
co-pursuer in the auiC. In the beneSts at- 
tached to it. you will have no part. In the 
burthen liable to be atlacjicd to it, you will 
have no part. 

5. In ease of acceplanre. you will relrana- 
mil to this office, after filling it up according 
(o the instructions therein given, the com- 
muniftttion-securing paper marked B. 

II. To a proposed defendant or co-dcfen- 

Complinnce or defence-requiring mandate. 

Of the mandate thus denominated, the 
matter will be different, according aa tbe suit 
is of the iioD-incuIpative or the Jnculpativc 

In this case alao an exemplar of the original 
pursuer's demand-paper will be tranamitted, 
with appropriate directions, or say inalruc- 
tions, and information as to the conaequence 
to hiui in poiut of appropriate interest- 
Also with directions oi to the mode of 
compl iance-re ndering, com pi ranee- prom islng, 
or GOmpliance-refuaing, with grounds of, or 
any reason for, non-compliance or compliance- 
refusing, and communiciition-Be curing infor- 
mation. 

III. To a supposed evidence-holder — 
Evidence exhibition- requiring mandate. 
As to place and judicatory, tbls will be — 

either, 

I. A hither-calling, or «ay acccraitive evi- 
dence- exhibition-requiring mandate ; or, 

S. A tbither-sending. or say missive evi- 
dcncc-exhibltjon-requiring mandate ; or, 

3. A responsive evidence-requiring man- 
dite, coupled with a paper of interrogatories. 
or any Interrogatory paper annexed. 

Of this interrogatory paper, tbe object is 
to elicit evidence (aelf-disserving evidence 
included) hoia the suppoaed evidence-bolder, 
whether • party or nan-pnrty. 
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1. When all the evidence which on both 
sides the nature of the individual case in 
question appears to have furnished, has been 
elicited i understand, in a form fitted for ut- 

2. When of this or that piece of relevant 
evidence, the eiiatence of which is more ot 
tesa probable, the obtainment is, in the o^ i 
nion of the judge, physically or prudentialljr 1 
impracticable. 

In the first cose, the definitive decree will J 
be absolute. 

It will bo so in the case of every one of 
the four species of suits following: — 

1. Noninculpative. 

2. Inculpative, but not criminative. 

3. Criminative, and purely public. 

4. Crimiruitive, and publico- private. 
Correspondent to the nature of the reme- 

diea to be granted. — and thence to the nalurt i 
of the remedy, the application of which ia 
the subject-matter of tbe ultimate service 
demanded by the suit, — will be the operations, 
the performance of which will be the subject- 
matter of the mandate by which the decrea 
i> enpreased. Aa to these, see Penal Code, 
Part II. Remrdies coUcctiiiely. 

In the other case it may, as in the opinion 
of the judge may seem moet meet, be either 
absolute or conditional. 

If absolute, and in &vour of the pursuer's 
ide, it will by the imperative part of it, order 
xecutlon and efiect to be given to the cor- 
respondent portion of the aubslantive law. 
If absolute, and in bvourof the defendant's 
le, it will, by the imperative branch of it, 
anounce dismissal ; dismissal, to wit, of the 
rauei and hia auit, inbibidng him irom 
making any ulterior application to tbat same 
judicatory in respect of iL 

' this case, provision is made for securing 
judicatories, and suitors in the character of 
proposed defendants, Oom vexation byundul^i 
reiterated pursuit. 

The decree being conditional, it may be so 
either of two modes : — 
t. In favour of the pursuer's side, but re- 
rsible simply, or modifiable, in tbe event of 
the exhibition of thia or tbat piece of evi- 
by which the pursuer 'a right woutd be 
Uahed, or the non-cihibilion of this or 
that piece of evidence by which the exist- 
ence of the alleged right of the pursuer 
would be disproved. 

2. In favour of the defendant's side, but 
simply reversible, or modifiable, in the event 
of tbe exhibition of this or that piece of evi. 
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lieni'e by wliii'li Ihe pursiier'a title would be 
cBtubllabed. or the nnn -exhibit ion of this or 
that piere of evidence by which the exiatetice 
of the alleged right of the pursuer would be 
disprove il. 

In both cases it will rest with the judge to 
determine, which of any collateral Becurity 
ihatl be afforded by the pnrty in tavour of 
wlioRi the eonditioTial and defeasible decree 
is pronounced; in the event of the condition 
not being fulfilled, or being disfullillcd, as tlic 
case may be. 

On this occasion, he will elidl in the way 
of Evidence, and bear in the way of argumen- 
tation, what tbe party demanding such col- 
lateral security has to allege in support ofsucb 
his demand ; and what, if anything, tbe party 
opposing this demand baa to allege in opposi- 

If tbe suit be a distribution-demanding one, 
two decrees, to wtt, an initiative and a con- 
summative, bave place. 

By the initiative decree, the cause of in- 
quiry, or say of examination, preparatory to 
tbe distribution, is determined la be entered 

By Ihe consummalive decree, tbe inijuiry 
IE declnred to be terminated ; and by tbe ap- 
propriative mandate, the diitribution deter- 
mined upon, aa the result of the inquiry 
stands expressed. 

it is by a pair of decrees, the opinativeand the 
recordativei with or without a third, the com- 
pensative: with reference to tbe two principal 
decrees, it b adjectitious or lupplemeotary. 

The opinative decree is either simple or 
mlied; simple, when in favour either solely 
of'lhe pursuer's, or solely of the defendant's 
side, there being but one party on each side: 
mixed, it partly in &vour of one side, partly 
in hvDur of the other ; so likewise if there 
be any distinction made as between parly 
and party on either or both sides. 

When, either on the ground of law, or on 
the ground of iact, tbe pursuer fails to prove 
the justice of his demand to the effective ser- 
vice, which at the charge of the defendant be 
demands at the hands of the judge, through 
the means of his judicial service, the tenor of 
the opinative decree is — &iture in tbe ques- 
tion of Iact ; Ikilure in the question of law ; or 
fiiilure in the question of Iact, and failure in 
the question of law. 

Of tbe correspondent decree — tbe tenor 
in thia case is, pursuer, your pursuit is dis- 
missed — let it cease. 

Tenor of the compensalivc decree : Pay to 
the defendant com pertaati on-mone]'[somuch]: 
(if there be expense or vexation to any 
person in tbe rharacter of defendant.) For 
delay of justice by useless occupation of 
judie'i time, pay to the helpless litigants 
fund [HO much.] 



Although, by the present supposition, ihe 
suit may and does receive, and is accordingly 
supposed to have received its termination in 
the couriic of the same hearing as that in which 
it was commencedi — in which case, what is 
done on the defendant's side will have to 
be entered On the record, as well as what is 
done on the pursuer's side; — yet on this occa- 
sion, for greater distinctness, it may be ad- 
visable not to exhibit anything of what will 
have been required to be done on tbe defen- 
dant's side : reserving that for the case which 
will naanifeatly be by much the more ordinary 
case, namely, that in which nothing b done 
on the defendant's side, until, in consequence 
of an appropriate mandate issued by the judge, 
he has paid his attendance at the judicatory 
before tbe judge : the pursuer, exceptions ex- 
cepted, being present at tbe time. 

Here then will follow the demand-paper, 
containing the entries that will require to be 
made on the part of the pursuer, he being the 
person, and only person, whose discourte it 
is considered as containing. Any portion of 
discourae, which in consequence of it may 
bave to be made on tlie defendant's side, as 
and for the discourse of a defendant, or a 
aumberof co-defendants, will be exhibited at 
the same time at wbicb, in consequence of an 
appropriate mandate from the judge, the de- 
fendant or defendants in the more accustomed 
manner, at a subsequent stage of the suit, 
make their appearance on the scene- 
Tenor of tbe tcrminative decree in this 

I. Opmative decree. The pursuer's demand 
is well grounded — 1. On the question of law; 
2. So on the question of fact. 

II. Mandative decree. Of this the tenor 
viill vary according to tbe species of tbe case, 
and thence of the suit. 

1, No wrong or quasi-wrong imputed to any 
defendant. Suit purely requiaitive not incul- 
pativej partition requisition. 

Appropriate mandate : — Partition shall be 
begun, and under my direction mode. 

Pursuers one or more : defendants one or 
more; extraneous witnesses, none. Parties 
fully bound on both «des: judicial service 
demandedby the pursuer, granted. Opinative 
decree, pursuer's demand, was adequately 
grounded on the question of law: so, ade- 
quately grounded on the question of fact. 
Mandative decree, by the issuing of which the 
judicial service is rendered, and the effective 
service commanded to be rendered to the 
defendant, expresaibte in the following ex- 

2, Cause of suit, say cerporeal vexalioii, 
- ■' - 1 . .. ipj^ preparation. 
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utiwi wid effect, if tbere be aa reiterated 



Iracl : oontract the niost ordiinry sort. — 
work done.gtMids furnisbed in expectation of 
vnlue in money, expected on just and ade- 
quRte grounds. Decree here again, — Paj' [bo 
□lueh] in compenwtian. 

4. Suit publico- prinatt ! come of nil, ihrft : 
)[oods found on defendant — defendanl imme- 
diately prchended and adduced by pursuer, 
confessing, or in vain denying : other witness 
none. Opinativc decree, under question of 
fact, the goods taken by the defendint ! under 
the question of law, taken under eircum- 
stuiceiwhich make it Ihefl:. Mandative de- 
cree, under compensatife pgrt. Convict, re- 
store the goods: underpunitlvep»rl, Conficl, 
submit to the appropriate punishment [naming 



By 

la every one of the four sorts of suit, and 
in every individual of each sort, will be llie 
option of employing either a mandate ad- 
dressed to the individual at whose hands 
coiupliance is expected and culled for; or a 
prehension mandate, addressed to a preheneor, 
and rei]uiring prehension to be performed 
either on ■ person, or a thing, or OD both, as 
the <aie may be. 

Whether the need of prehension hai place, 
cannot be determined with propriety by the 
mere condderation of the species of suit: 
that is to say, as to whether it belongs to 
one or another of Che above-mentioned four 

I. In Che ca«e of an individual suit belong- 



] the 



culpativi 






happen that the employment of this insCru- 
ment, strong and drastic ai it is, may be 
needful. 

2. In the ease of an individual suit belong- 
ing to the criminative species, wliether it be 
the purely-public or the puhlieo-private spe- 
cies. it may happen chat the employment of 
(his Instrument of security may be needless; 
indeed, to by &rthe greatest part of the ex. 
tenc. it will be au. 
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Staoes of inquiry, three : — 

I. Original inquiry. 

II. ReiceraCed, recapitulatory, or quasi-jury 
inr|uiry. 

III. Appellate inquiry. 

These are the same in all cases. On each 
inquiry sittings and hearings in any number. 

I. Original inquiry, its business. Judge, 
after hearing*, pronounces his definitive de- 
crctl, opinalive and imperative, and gives 



11. Reiterated inquiry, its efficient causes: 

1. Judge'a spontaneous order. 

2. On demand by pursuer. 

3. On demand by defendant. Spontane- 
ously he nay order it : on demand, he Musf. 

lil. Appellate inquiry, its eflident nusc, 
demand from either side. 

1, Ordinary time, after definitive judieatiu It 
and before execution. 

2. Extraordinary time, after interlocutory 
decree and before eiecution thereof: wliere, 
but for appeal, interlocutory mi);bt havs the 
etfeet of definitive. Examples: — I. Undue 
delay; 2. Precipitation; 3. Exclusion of evi- 

I. Original inijviry. Initiatory applicatmn, 

commences by a public application to the 
judge, by some person as pursuer, or puriuer'i 
substitute) exceptions excepted, by pursuer. 

If upon applicant's own showing, no pro- 
bable just cause of demand appearing, the 
suit is dismissed: vexation thus to none but 
applicant. 

Causes for party's non-attendance : — 

1. His attendance is impracticable. 

2. Preponderantly inconvenient. 

3. Plainly useless or needless. 

In case of tklsehood. coupled with insin- 
cerity or temerity, applicant is responsible, as 
effectually as nn extraneous witness. So every 
other actor on the judicial theatre. 

Also for purposed insincerity or temerity, 
in respcctof vexation to party, witness, judye, 
or any other actor. 

Application if causeless, wanton, or mali- 
cious, a line to helpless litigants, or say equal. 

Applieant may bring all or any witnesses, 
who may all be counter-intcrrotmled. 

Applicant, if. with or without other wil- 
nciaes, he is unable to speiik to a certain fiu'I, 
but indicates one who could probably speak 
to it, but whom he could not bring, — judge, 
before dismission or retention, may convene 
the alleged probable witiiens; upon like indi- 
cation of him. Hnother, and so on, till through 
one or more such indicant witnesses, a per- 
cipient witness is found, wbuse evidence as 
such is employable. 

bras the procedure takes this course. 






in'df. 



stlgatlon 
any case 

reigh tlic 



Penal, the case in which such inv 
most in demand; but it may be ii 
I which the importance will out 



The first mutual attendance will be the 
efendant's first attriidanee. Now may all 
arties bring alt their evidences. Better ai> 
lan npt : for thus may matters be aelllcd. 

In this esse will be the vMt majority of 
\\Xs. Examples : — 
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1. Small diibla. 

2. Trilling sssaultg. 

3. Vitiiperitire oral dUeomtfi, 
witbout others tbuitbe pirtics for 

■1. Small detected thefls. 
Be the cue ever u) camplieated, here may 
generally be settled — 

1. The law and ficM in is«ue. 

2. In relation to such evidences SI have not 
been adduced, the peraoni and things to be 
louii'bt, snd their respective places. 

By consent of all parties on the other siile, 
on any attendance after the first, the presence 
of any party or parties may be dispensed 
with. 

II. Inquin) reeapilulalory, or qinui-jury 
inqiiini. The case inirhich an apt judge will 
desire it, is where evidences which have been 
received separately as they could be obtain- 
ed, require to be confronted. A case in 
which a party will desire it, is-^where to the 
above use is added tbut of affording to any 
error of the judge the corrective applicable 
by ihe quasi- jury, with ulterior argumenta- 
tion on the whole evidence. For the check 
applied by the quasi-jury, see Cb. XXVI. 
Qnaai-JuTy. 

On this reiterated inquiry, it being recapi- 
tulatory, no evidence will be received that 
could have been produced during the original 
inquiry : to save time, by consent of parties. 
the re-cxbihition of any lot of evidence may 
be omitted. 

III. Iitiiuiry appellale. Its efficient cause 
on either side, — diisatis faction ufiih judge's 
<Tvcrees. Sense of exposure (o it will be 
among bit checks. 

Evidence received here, none but what 
was received below. 

Necessary costs, comparativelv inconsilcr- 
able: — 

1. Sole constant cost, the mere paper of 
the record. 

2. Indilental cost, fees for argumentation 
t>y law practitioners. 

Matter of the record, — statement of the 
whole proceedings, evidence included : of 
this, eiemplsrs from 8 to 12 ivill have been 
ivritten at the same time, by the same hand, 
by an invention in use. Saved thus will be, 

1. Time, and expense of skilled labour in 
revising for correction. 

2. Possibility of variances, thence of error. 
Record transmitted by post. Expense im- 
posed afterwards on the party m the wrong. 

Argumentative fees. Case requiring it, and 
respondent unable, —power to judge below, 
to defray Ihe ex|>ense : to wit, 

1. Exacting from appellant, in addition to 
fees for his own side, the equivalent for those 
on the other side : or, 

2. Ordering money out of Ibe helpleis-li- 
ti^uits' fund as abote. 




Power to judge appellate, to fine for un- 
due appeal coupled ivilb insincerity, teme- 
rity, or malice ; fine for belpless-litigants' 

On any inquiry, sittings and hearings may 
he in any number as above. Sittings refer to 
fine — hearings to nil. Divers sittings may 
each be engrossed by one suit: divers suits 
may be dispatched in one utting, each after 
one hearing. 

Under this code, in each judicatory, in 
every day of the year, are two sittings : one 
a day, the otber a night sitting. 

Justice is Bs needful one liay ss another : 
in the dark part as in the light part. A judge 
can as easily oiSciate at nigbt, as does a mi- 
litary oflicer, a watchman, or a man in any 
otber night occupation. A watchman must 
keep awake : a judge need but be liable lo 
be awakened. 

So, out-door sittings as well as in-dour. 
Jurymen on ciew are oul.door. More trou. 
ble is now produced by ihe excursion of one 
judge than by that of twelve jurymen. Not 
but that hrre the judge carries a public with 
bim i witbout a pubUc, a judge is a tyrant 
under the name of a judge : always a tyrant ; 
naturally a corruptiooist. 

A titling is either of course, or appoint- 
ed, or say by appointment : — 

1. In course, tbe judge receives initiative 
application. 

2. By appointment, in consequence of an 
order for attendance at a parliculiir day and 
hour, to any person or persons after an ini- 
tiatory application. Night sittings are never 
by appointment. Out- dour-sittings mode of 

Exceptions excepted, under this code, in all 
sittings and all hearings, publicity is maxi- 
mized. For exceptions see Consl. Code. 

The stages of judicature might be thought 
here more numerous than expressed: an ad- 
ditional one is, to wit, as often as any part 
of a suit passes from one judge to another, 
particularly from a depute to the prindpul 
judge. This, however, b frequently matter 
of necessity in all systems. 

Place does not change here as there ; nor 
thence is tbe vexation of transition imposed 
on parties and witnesses. In general, where 
change has place, the original inquiry will be 
by a depute — the recapitulatory, i. e. the 
quasi-jury do, by the principal. Desirable 
it is, in proportion to complexity, intricacy, 
and importance, that b; the judge who ulti- 
mately decides, all the evidence should have 
been heard, that tbe whole may have pre- 
sented itself to him in the same shape, and 
that the best. 

By tbe judge who eitrarled the rica coet 
evidence should the immediate decree, in as 
br as passible, be pronounced 

Under exisUng system, (or avoidance of 
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Iw considered and 



rciponubility, judges seven] on tbe wre 
bfiicb ; one of them clidts the evidence, 
wlitUl tbe others only pronounce tbc decree. 
In ibis arrtuigement, profit the eolu object 
attended to. 
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g 1. Eieeution, whal. 
un, understand tbat seriee of npe- 
raliansby which, on each individual occasion, 
execution and effect it given, or endeavoured 
to be given, to that portion of eubitantive 
law on which the demand mads by the pur- 
suer grounds itwlf. It is the series of opera- 
tions, by the last of which tbat judidal 
service it Tendered, tbe performance (^ which 
is the object of the demimd so made. 

What is done by this eame operation, is 
the appliealion of one or more of the reme- 
dies which, in case of wrong, the law has 
provided and ordiiincd to be applied. 

Tbe portion of taw, eiccution and c&cct 
to which is the object of the demand, is 
eitlier a portion of law ordaining in wbat 
case and manner an impetrabU tight sboll, 
on an application made by the poasessor. be 
converted into a consummate right ; or a 
portion of taw by which one or more of the 
remedies, in considerution of some wrong, of 
tbe numt>er of those of wliich its lint of re- 
medial wrongs is composed, is or are ordained 
to be administered. 

By respite, understand respite of execution, 
in so far as, when, on a certain day and hour 
execution ought, according to general rules, 
to be performed, the performance thereof, 
on account of this or that particular drcum' 
stance, u deterred unto some other period or 
length of time. 

§ 2. Moiia of astnef applicable lo the 
pvrpoK of aetutioK. 

Dependent of course on tbe mode of operas 
lion employed on tbe occasion, and fur the 
purpose in question, will be in every case, 
the execution and effect given or not given 
to the decree in question. 

This will of couiie depend partly npon 
the nature and condition of the agents, but 
in a more particular manner upon tbe nature 
Nid condition of tbe subject- matters operated 

As to the agents operating, they will in 
«very case be either persons or things, or 
both : in so far ai they are things, of course 
they will be things in the hands of persons. 

As to the subject-matters of operation, in 
to fiir as they come tmder the denomination 
vf persoM, tbe ftcullies operated upon — the 
iiuulties to which the operation applies it- 



self— will require t* 
tinguisbed. 

These will be either the physical faculties. 
in which case the mode of operation will 
not be different from what it is in the casa 
of things ; or the mental, or say the psycho- 
logical ^ulties. In this hitter case, they 
will be either the intellectual or the active 
(acuities ; and in so liir he they are the activi 
facullitt, no olheruriee con they be operated 
upon, but through the medium of the sea- 
Execution and effect may be given to the 
decree of a judge, either by positive agency, 
or negative agency. If by positive agency, 
either on persons, or on things : if on per- 
sons, either the person ultimately intended 
to be operated upon, or some intermediate 
person, by agency on the physical faculties, 
orbyagency on the sensitive bcultles; — on 
the sensitive faculties, either tor the piir» 
pose of inSicting punishment, or for the pur> 
pose of producing compliance : if on thingi, 
either on things appertaining to the person ia 
question, the party in tbe suit, or on thingt 
belonging tu any other persons tsliea at 
large. 

In English practice, under tbe name of 
oHtlaicTy, this mode of operation is in ordi- 
nary use. But in this case it is indiscriminate, 
applying to all judicial service, and thereby 
divesting the delinquent of all rights without 
exception : or at any rate, without any pur- 
posed and deliberate exception. It is more- 
over conjoined with positive agency, ^ the 
property of the outlaw being judicially pre. 
hensible, and judicially vendible. 

Moreover, the evidence on which it a 
grounded is that sort of evidence, which in 
Its nature cannot but tend to false results ; 
and on which, if justice were tbe object, no 
judgment would ever be grounded. In this 
case, it takes noncompliance as conctuaivc 
evidence of delinquency, in the shape of con- 
tempt for the authority of tbe judicatory; 
whereas it may as easily be, and perhaps as 
frequently is, the result of inability to exhi- 
bit such compUance. 

Under the hcte-proposed code, this nega- 
tive mode of agency might be employed with 
any degree of discrimination imaginable : iw 
by riud Boce examination of (be person in 
question, the whole state of hisaffairs might 
for this purpose be brought under view. He 
might be divested of a mass of property in 
the hands of this or that person, or of pro- 
perly in the hands of this or that other : he 
might be divested of an as yet unallowed 
claim upon property in other bands : he 
might even be divested of his domestic power 
in relation to this or that child : or supposing 
the occasion to warrant it, even of conjugiil 
powers or rights; or the faculty of contracting 
uiiunii^'c with this or that individual person 
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of Ihe oppomte sex, or on part of the female 
tex, with this or that individual naXtf. 

Togivc ejfect toanyiucb negative sgmcj, 
it would be necesiar]! that in giving exe- 
cution and effect to a derree of (bis sort, 
pronounced bf one judicatott, all otlier ju- 
dicatoriei should by pre-estabUshed lawsland 
engaged to concur : and that actual informa- 
tion of It, effectual and univer^ infarmation, 
accordingly be given. In the current sftlemi, 
tLii universality of effect actually baa places 
but as to the receipt of information neceuaiy 
lo prevent iDJiulice, in tbis u in most other 
cases, it is treated by them as a matter of 
entire indifference. 

To the decreet of a judge in relation to 
any pervin, execution and effect maybe (civen. 
either with or without the inlroduMion of 
a perMu other than the functionariea of jus- 



When without such 
be by mere physical agency in persona or 
things, u in oue of prehension. 

When with such intervention, it is by com- 
pliance on the part of some person or peTwns 
that ibe effect is produced. 

The person in question may in this esse be 
either the defen<tant, or any other person at 
large. 

On the part of the defendant or any other 
given person, compliance may be produced 
l>y operation on his will, either immcdialely 
or mediately through any number of wills, 
one after another in a chain, as in the case of 
inreitigatorv evidence. 

C^l Ihe c'liaui of commmicalion id this ease 
a po/id'onof chain: in the case of evidence, an 
vUtlledtial chain. 

In the way of hostility, or tyrannical op- 
pression, or avowed hostility, compliance has 
not unfrequently been known to be produced, 
or understood to be produced, by influence 
eierdsed in this unimmediate mode. 

In the way of judicature, it cannot be ex- 
ercised on intermediate agents taken at large, 
writhout operating in the character of mislo- 
cated punishment, nor there&ire without b- 

8ut in the case of delinquents, dealt with 
as such, no reason appear* why it should not 
be employed, in so Gu as, in the eventual pu- 
nishment which it involve!, no vxeru has 

In so fiir as exenttioD and effect depend 
npon power exercised by the judge over 
things, ineiecution may be produced by de- 
^y, whether the things in qucslion are or arc 
not in Ihe custody or power of ihe defendant : 
tor in either oie, deterioration, destruction, 
ai portation, or concealment beyond recovery, 
may have place. 

Suppose appropriale and adequate security 
found, proviidonal prehension and >ei|Uestr»- 
tion may on no ground have pUrc in relation 



(o property in the bands of the person in- 
tended lo be operated upon, whether in the 
character of* defendant, a pursuer, or an ex- 
traneous witness. 

As in the one case the object of the judge 
will be lo exclude irreparable damage, so will 
it equally be so in the other. 

On the occasion of Ibe security exacted as 
aground for the employment of the means uf 
eventual execution in question, this will ac- 
cordingly be borne by turn in mind. 

In (be cafe of things, the mode of opera- 
tion is mechanical, plain, and easy : so like- 
wise in tbe case of persons, in mj fiu ai tbe 
faculties fieceasary to be operated upon are 
no others than those pbysieal ones, in respect 
of which the case is not dislinguii^able from 
the case of things. 

When Ibe nature of the ease requires that 
Ibe faculties operated upon should be the 
active, and to Ibal effect the sensitive, then 
starts up the great mass of difficulty ; — then 
it is, that on the part of the person in ques- 
tion, whatever be the result requisite to be 
produced, comptianct, appropriate con/i/iince 
is necessary : compliance with regard toman- 
dates and injunctions, or, to use the word 
more agreeable to the ear of power, obedirnet : 
though, in truth, obedience is but one mode 
of compliance, and the case requires, ibal be 
there ever so many modes, they should every 
one of them be brought to view. 

So &T OS the active faculty and the com. 
pliance which belongs to it are out of the 
question, /orMcomiajBeH on Ihe part of the 
■ubject-matter operated upon, forthcomiog- 
neisin the physical sense, conjoint pretence 
on the part of some operator and tbe subject- 
matter of the operation, are necessary. In 
this case, forthmmingness is employed in tbe 
literal sense. But when, in so fiu as mind 
is the subject-matter operated upon, forth- 
comingness is not, in the literal corporeal 
sense, necessary : by an operator stationed in 
London, operation, and that to the purpose of 
producing compliance effectual, may be per- 
formed upon a mind stationed in Van Diemao's 

In eo fiir at by mind in one place, mind in 
another place, (though it be ever so widely 
distant a place,) is capable of being opemled 
Dpon, especially if with effect — with the effect 
of producing compliance, — fortbcomingneii 
in a particular shape may be considered as 
having place : fortheomiognen in [bis shape, 
call virtual forthcomingnesa : in the other and 
more ordinary shi^, physical forthcoming- 
Here then, and for tbe several above-men. 
tioned purposes of probation, communication, 
and ultimate and effective execution, come 
to be conudered the several possible mode* 
of effecting it ; always with the ever conco- 
mitant and corresponding view of effecting it 
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with the groteit certwnty, uid, t 
pi]>« of the above- mentioned ultimDie eiia, 
with the greateat clliciency, and with the 
li^astdeUy.vexBtioii, and eipenBE, to periana 
■sKKialed and inleiested, whether in Ihecha- 
rnctetof partiet, witnesses, functiaDariea, or 
perMns lalicn at large. 

Thereupon ah Tor Eoliilion variouE pro- 
blem* having regard to forClicomingneBS ac- 
cording to both mode*, in r«latian to ?hicb, 
at aboTe, tbtre was occasion to make the 
diitinetion. In Ibc imiiiediatelj enduing icc- 
lion, they will find their plai%. 

§3. O/FarllieiimUgiifM — loieil, fur the 

purpose of eientioa. 
By fortbcomingneiii understand throughout 
upprnpriale forthcomingnesi : by appropriate 
futthcomingneis, forth eomingneBB for tbe pur- 
pose of execution and effect, whether in an 
imoiediatt way, or in either of the preparatory 
ojid inBtriinienlal ways above mentioned. 

Thus have vre fortbcomingneiB to any one 
of tbe three purpoea above mentioned : pro- 
communication, and immediate and 
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<n the port of the will of him an whom the 
operation requires to he performed, is not 
necessary, forth comingness, in tbe pbysical 
and literal aense ; — in so lar aa such concur- 
rence is necessary, fortheomingness in the 
above- mentioned nrttm/ sense ; — .and in this 
sense, in bo fiir as tlie operation by which tbe 
virtnal fortheomingness is produced ij eSec- 
tive, compliance is produced and lias place. 

To he appropriate and cflective, forlhcom- 
ingness, whatsoever be the purpose of it — 
whatsoever be the lubject-matter of it, must 
be m. not only in respect of place, but more- 
over in respect of time. 

Hence, in the case of forth comingnesB for 
the purpose of eventual eiecution, comes tbe 
danger of irreparable damage, and with it, a 
^eat difficulty ; especially as, in this case, 
what is liable to happen is, that the damage 
may have been produced in a case in which it 
was not needed : for Uut. when the time for 
immediate execution came, the necrswry and 
requisite fortheomingness would not have 
been wanting. 

Sueb is. by tbe supposition, the case, as 
often as a solvent man who would all along 
liBVe continued so, is subjected to arrest on 
tbe score of debt. 

Only in this case, where euenfiul execution 
comes io be provided for, does the danger 
iif irreparable damage present itself uuder 
HTiy particularly formidable aspect: in tbe case 
where aclaal execution comes to have pbu:e, 
uo danger need be produced beyond that which 

On the Bubjectof fortbcomingneiB,the foL- 
lowiug are the topics which present a demand 
lur consideratioD : 



I. To wbat particular and spenfic pur-- 
pOBfB, on the part of what objects or pertoiia 
in the character of subject-matters, and in 
what mudeu, may fortheomingness. physical 
and virtual, to the general purpose of even- 
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damage, liable to be 
ition uf the arrange- 
ibject the securing of 



shapes or modes non-forth- 
comingness is, on those several occasiont, 
capable of having place. Of iniguiry under 
this head, the use is that which follows under 
the next head. 

3. In which of those several modes forth- 
eomingness, for ihe general purposes of exe- 
cution, is by provision of law capable of being 
made to have place, and lit to he made to 
have place. 

«. In what mm 
produced by the i 

fortheomingness, aim in certain cases, inrougu 
fortheomingness of compliance, may on the 
several occasions, on the part of (be several 
classes of persons concerned, be minimized. 

This leaidsto the eonaiderationof the spe- 
cies of damage which in tbe nature of the 
case is liable to be irreparable: the shapes in 
which damage for want of Bervice, or by rea- 
son of wrong, must be irreparable. This will 
depend upon the nature of the subject-matters. 

As to dcBcriptionB of perBons;-^ 1. First 
come persons at large, in tbe character of 
eventual victims of bodily injury, in its seve- 
ral possible shapes. Of these shapes a ge- 
neral idea has already been given ; purpoic, 
preserving or rescuing from injury, the per- 
son in whose instance the provision for forth- 
eomingness is made, to have place. Made uf 
foTtheomingneas, — loratedness in some Bitu- 
ation in whii'h the Ibus protected person may 
be in a Btate of security against the evil ap- 
prebended. 

2. Neit come persons appearing in the 
character (<f applicants. Purpotti preEerving 
from unjust vexation and expense, persons at 
whose charge, in the character of defendants 
or otherwise, the application is made : penotts 
at whose charge the service called for by the 
application, will, if rendered, be granted and 
performed. Mode offortheomingneBS — of all 
modes by which sufficient security may be 
affordedtaeventualdetendants, and witncssei 
against vexation, unnecessary and thence un- 
just, either iRlolo or in degree^ of all those 
several modes, whichsoever ehsU upon inquiry 
he regarded as pmnising to be to the appli- 
cant in question least vexatious. 

3. Neat come cointeresseea of the appli- 
cant, wbo, though conjoined with him in re- 
spect of interest, hare not accompanied him 
in his application to the seat of judicature. 
Purposes: — 1. Joining with him in affording, 
as above, security to defendants and forced 

lesscB, against injustice. 2. Affording to 
security for their bearing along with him. 
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their parta in the vexnlion and opcnce that 
IBBf avencumlty ittend the operutionof elum- 
bif tbow aerriciu, in the benefit of which in 
vtlirwthe daimiucceeds, the; will receive 
a dure. Mode, obtaining tbeir penonal at. 
tendance at the seat ofjudinliire fur the pui 
pose of tbeir joint responiibiliCj aa above 
their attendance, or if without preponderant 
evil it cannot have place, b wme other shape 
such ■eciirity as ihall be deemed eudicit ' 

4. Next come witneuea — eitraneouB 
nmes. Purpoiei as fbllow:— 1. In the 
of such as coine volunlsrily, either in the Gnt 
instance at tbc deiire uf the applicant, or 
arterwards at bia desire or that of any of 
his co-intcresaeea, security against those for 
whom they attciiil, in respect of needless and 
uncompentaled vexatioD and expense in the 
exercise of that function ; of which security 
tliey may in rase of need be informed M re- 
minded by the judge. 2. Against falsehood on 
their part, as well to hiin at whose request 
they come, as in bvouroflhc party or parties 
on Ibe other side, to whose detriment, in the 
minds of those by whom they are ciUlcd in, 
they nre expected to testify. 

5. As to all the several other actors on the 
judicial theatre, after what has been laid, the 
purposes and uses of this forthconiLngnesB, oa 
well to each as to all, will not require sepa- 

6. So as to functionaries at Urge, meaning 
all such other persons a$, not being at the 
time of the application present at the place 
at which it is made, may coiue to their posts 
to act in the judicial drama. In all ordinary 
cases, for forth comingncs> on their part, the 
official situationi respectively occupied by 
them will afford suRiaeiit ceeurily. 

In regard to this matter, whatsoever re- 
quires to be recoEDmended as most apt, uuiy 
be conipriscd in two rule* ; — 

Rule 1. Of all modes of securing forth. 
comingnesB, immediate or eventual — of all 
modes that promise to be alike e&ecluol, 
ehoose that which, with reference to the in- 
dividual in question, at the time in question, 
promiaei to be the least rexatious. 

Rule 3. In each case, where the most 



>t the sa 



lethem 



weigh ^[Biast the evil of veution from exe- 
cution, the evil from the diminiabed proba- 
bility of ultimate execution, and embrace that 
mode which promises to be the least veia- 

For this purpose, the circumstaneesof the 
individual will in each case require to be 
taken into account. From the nature of the 

suit alone, no well-gtouDded judgment can 
be formed. 

At the commencement of a suit, actual 
forth coniingn ess is necessary for one pur- 
pose; eventual forthcomingn eat, and aclu*! 
•ecurity Cor it, at uiotliei time 
Vol. II. 




In so Gir at, on the part of the individin.1 
in question, testificalisn in the presence of 
the judge ia necesaary (or for any other pur- 
pose,) the forth comingn ess necessary i« netuul 
fbrthcomingness: in so faros sucli testification 
is not necessary, actual fort hcomingneii may 
not be necessary ; eventual forth comingriesn, 
and thence present security for eventual fotth- 
comingness, may be suflidenl. 

For thus obtaining and securing compliance 
respecting forth comingn ess, the meaiia em- 
ployable are cither such aa operate on tbc 
body, or such os operate only on the mind : 
in the first case, they may be styled prchen- 
sive; in the other case, accersitive. Toeuiploy 
the prehensire means, is to cause the person 
in question to be secured wherever he is, und 
(as a thing moveable might he) brought to 
tie place at which the operation, whatever it 
be, which it is decreed to perform on him, 
may be performed: in the cose herein ques- 
tion, that of causing him to speak in relation 
to the subject in question. 

The prehen^ive is always the most vexa- 
tious: it ought, therefore, never to be em- 
ployed but under the expectation that the 
accersitive n-ill not suflice. 

To things, the prehensive is the only one 
of the two means which the nature of the 
admits of. But tbe prehensive may be 
performed either by the person in whm e cus- 
tody they are, or by the functionary by whom, 
if performed upon him, the prehensive would 
be performed. 

When things alone are the intended object 
of prehension, tie appropriate iiistrumeui 
is therefore (unless eficctive reluctance he 
apprehended) an instrument of accerifition 
addressed to the person, coupled with an 
instrument of mandoiion, requiring him to 
prehend and adduce the thing. 

On what occaeioiis — in what shapes, may 
fortheomingn ess with most ad vantage be madu 
to have place; to wit, to the several pur- 
poses of eventual execution, probaiion, and 
communication, and in each instance, with 
least damage ? 

In so far as the sole purpose in view is tlie 
production of fortbcomingness, the sole pur- 
pose in view is Ibe production of compliance 
on the part of him in relation to wliom the 
desire is, titat he be forthcoming: tbe ques- 
tion, therefore, retpecting forlbcamingness, 
may be changed into a question reapecling 
compliance. Tbe individual being supposed 
to be, as to the purpose of compliance, forth- 
coming! which IS tbe most eHieacioui course, 
and, at the same time, the aplest in other 
reipects, that can be taken fur the securing 
of compliance ? 

The problem then here is, at the com- 
mencement of a suit, in case of apprehended 
reluctance and noncompliance at the end of 
the suit, how to obtgin adettuate ptobkbiUly 
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aasTirann! of i^omplisnci 
: compliance, in to t>r 
ition maybe fbiuid necesaary to ihe^nng 
Milion and eSett to the decrcea, which the 
judge may eventually see it right (o iesne. 

In other words, what are the obtainable — 
Mid of those obtDinuble, what the most apt, 
and theiiee desirahle, pledges foithc defend- 
ant's coiiiplisncQ with such decree as it is is 
the contemplation of the judge to iituc? 

Forth comingness in relation to the ficti- 
tioui enlitieatcrmedWjriiti.>~forthco[ningDe8s 
in the physical and proper aensc, — actual 
forthconiiiagnesB, cannot have place : not so 
in the improper, hut not the less necessary 
sense _ nut so that which may be termed 
virtual forthcoiningness. 

An to the mode in wliicb forth com iiigtiess 
with relation to these ficCitioue, but not the 
leas Tuluablc objects ur lubject-matters is 
capable of being employed, and thence the 
purposet, to which it ia capable of being em- 
ployed to elfeet in the moic heneGdal man- 
ner: these are as follows, — 

1. In the ease of such as are transferable, 
— eventually employing the right in the cha- 
racter of matter of satisfaction. 

2. In the case of tbuac which are untnma- 
ferable, as welt as those which arc transfer- 
able, — employing them as instruments of 
puniahmcnt ; for in so Eu ai abstracted, in that 
character may the matter of good in this as 
in any other shape be employed. 

3. So the employing them in the characler 
of instruments of constraint or restraint. 

The shapes in which Donforthcomingnesa 
nay have place, — the causes by which at the 
time in queation It may be produced, are — 

I. Nonforthcomingnese of persona. 

I. Take, in the first place, those which 
bave plac^on Che part of a person, and not 
uu the part of a thing. Of these, take the 
fallowing for example; — 

1. Incarceration. 

2. Relative confinement (territorial,} 

3. Hclatireinfinnityof body, not incurable. 

4. Relative infirmity of body, incurable. 

5. Relative infirmity of raind, notincurable. 

6. Relative infirmity of mind, incurable. 

7. Relative inlincy. 

By relative, understand, in such sort and 
degree as to the purpose in question, in the 
individual caee in question, to operate supe- 
Tably or inauperobly, as an obstacle to forth- 
Comiiigncsa. 

II. Monfurthcomingness of persons and 
Uiinga. 

Take, in the next place, those cases in 
which this obstacle it capable ot applying not 
only to a person but also to a thing ; at any 
rate, to a thing of the moveable dws. 

1. Eipalrialion precedential otantecedcn- 
tial i to wit, to die time of the sppUcttion 
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2. Eipatriation con» 
quential, apprehended. 

3. Exprovencntioo precedential as above. 

4. Gi proven ention tubsequential,Drronse- 
quential apprehended. 

.5. Lotenlcy, — the place kept purposely 
unknown with relation to the lime of the 
application : this may be antecedential or ap- 
prehended, consequential or subsequential, as 

In the case of persons .forthct 



be necessary, and nonforthcomingn ess a souree 
of irreparable damage, in any one of these ca- 

1. As subject-matters of wrong or injury. 

2. As sources of remedy for injury. 

3. As sources of evidence. 

4. As instruments of communication ; to 
wit, with reference to such subject-matters, 
between which, communication is capable of 
being: made to have place. 

In the case where, by forthcominjniess, a 
person is capable of being a source of redress 
or remedy, the means by which be may be so 
are as follow: — 

1. By being compelled to administer satis- 
faction. 

2. By being compelled to suffer punishment, 
for the general benefit of justice. 

3. By being induced, by whatever means, 
to aHord evidence. 

4. In particular situations as to tiau and 
place, by being employed as an instrument of 
communication ; to wit, between any of the 
severalsubject-raattersflbovebrougbttoview. 

Of the want of forthcomingness on the 
part of a person in any one of the above-men- 
tioned several capacities, irreparable damage 
is capable of being the result, 

Offorthcomingnesson the part of things, the 
purposes may be — 1. Securing from damage, 
and in particular from irreparable damage, the 
thing in question, and all who have an interest 
in it. In the ease of a suit of which a thing 
is Ihc object or subject-matler, these will na- 
turally be, the applicant, and if he has any, 
his cointeresces. 

2. Preserving it from being converted into 
instrument of mischief, regard being had 
the proprietor, or any other person In 

lioae custody or power it may happen to be 
lodged. 

3. Employing it as an instrument of com- 
dsion or restriction, for the eitraclion of 

forlhconiingncss, or of compliance in any 
}lbcr shape at the hands of any person by 
whom any inlcrest in it is possea^d. 

4. Employing it as a means of affording 
satisfaction, whether identical or compensa- 
tional, as the cose may be: or in de&ult of 
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The eventual forthcomingneaa produced for 

e purpose of execution, whether it Iw the 

forthcomingness of a person or a thing, may 
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be eitlier the uUimste or tbc in itru mental 
object of whnt is done. Thus, where it is 
iiutriunental, the fartfacomingness produt^ed 
on the part of a person may have no other 
ohject than the produnng eventual forlh- 
comingnCBa on the part of a thing'; or the 
fortheotningiicu produrtrd on the pnrt of a 
thing may have no olber object than the pro- 
ducing eventual farthcomingnees on the part 
of a person: the owner of a borae may be 
taken into euatody, for the purpoie of enuging 
him to give up the borse; or the bar«c may 
be taken into custody, for no other purpose 
than to cause the owner to pay attendance 
at the judicatory. 

Konfortbeomingnesa or noncompliance may 
bave been producedby anyone of ibetever^ 
cnusei following; — 

1. Want of notice, i.e. knowledge of tte 
chligation and demand. 

2. W 



1. Wan 



.f will. 



I 



I 



Supposing power not wanting, only can 
want of vrill have been tbe cause of it. 

Ofwatitof power, the caueemay be, with 
relation to the person in question, either in- 
trinsic or eztrinsict intrinsie, as in case of 
inGrmity whether of body or mind, permanent 
or temporary: ifextriniic, it may be natural 
orftctitious; natural — for instance, the state 
of the weather or the road, whether in tbe 
state of unaptness or distance) factitious, as 
in the ease of an insuperable impediment, im- 
posed by any human hand. 

Wlien will is wanting, tbe definency will 
bave Its cause in the contemplation cither of 
Ibe immediate or of the ultimate object, in the 
endeavouring to produce the fortbcomingnesa, 
as the case may be: in cither case, in the con- 
templation of the suffering which may be the 
result of it. 

When for the purpose of punibility, or ta- 
tiifnctkm. forthcomingncsB of the person duel 
not exiat. it may still exist ibr the purpose of 
testification. 

Letters from Europe reach Van Dieman'l 
Land, and a letter from a judge to an indlvi. 
dual there, need not find more dilTieulty in 
doinjj so. than a letter from a father to a son. 
r might conie either without the 



in case of need, auppoung a judicatory upou 
the pUn of this code established tbere, the 
ministry of tbe judge miglit be employed 

there, m securing correctness, complett 

and clearnest, by eivS coce interrogatJt 
the Mme manner as in England. 

111. Nonforthcomingnett of tights. I 
rase, no olber cause can Donfotthcominguess 
hive, than the nonpossesston of Ibat autho- 



rity by which rights are maintained or annihi- 
lated at pleasure. In tbe case of rights, forth- 
;omingness, then, is a state of things which 
ran never fail to have place — nonfortbeum* 
ingncEH, a state of things which never caji 
have place. 

§ 4. ty Piocedtrt inttr dittantct. 
When parties on lioth or all sidet, ivitU 
UTces of personal, written, and real evidence, 
! all stationary and within tbe local Held of 
e same immediate judiratory, it is well : 
d happily, in thia case are most suits, and 
}st occasions of demand for suits i and in 
ia case, unavoidable delay, veiation, and 
expense, are minimized. 

But what is unhappily not impossible is, 
that theae aevetal objects, individuHlly taken, 
may, if fixed, be each of them under a differ- 
ent judicatory ; each of tbcm in a state of mi- 
gration: all of them in the field of one and 
■ be aame foreign judicatory, of one and the 
same foreign ttate ; or each of them in a dif- 
ferent judicatory of the same foreign states 
or each of them in some judicatory ofa differ- 
ent foreign stale :and of each of these objects, 
the Duntber may be indefinitely great. 

Thus complex, consequently thus embar- 
taasing, may be the state of things for which 
provision may require to be made. 

In so far as the held of operation eitends 
not beyond the local field of dominion of the 
politioil state in question (distant dependen- 
ciea at the some time, with their neccsserily 
half-independent ofhcial establishments, out 
of the question,) the difficulty is not insuper- 
able : nor yet would it be insuperable, if na- 
tions so condguous, that of the dominions of 
each, some part were nearer to some part of 
the other than to some part of its own, had 
each of them to thu purpose tbe same system 
of procedure. But bow distant the prospect 
is of any such extensive good, in this or any 
other shape. Is but too manifest. 

On this occaaion, when dilEcully is spoken 
□f, it is on the supposition that the maiimi- 
zation oi the happiness of the greatest num- 
ber being the all-fomprehensive end in view, 
the adjective branch has for its end in view, 
maximiution of rectitude of decision, and mi- 
nimiialiou of delay, vexation, and expense. 

But under the current systems of procedure, 
no such difficulty has place: nautically speak- 
ing, all is plain sailing. Knots, how DUnieroua 
soever, are all dealt with in tbe tame maimer ; 
all dealt \vitb b the manner of the Gordiaii 
knot. For all of ihem, one sword serves — 
sinister interest in the hands of the appro- 
priate constituted authorities, but more par- 
ticularly those of the lawyer tribe. To max- 
imize Ibe number of suits and defences that 
will afford lawyer's profit, maximizing at the 
same lime the quantity of auch profit cltrac- 
tible All J extracted from each — to 
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at the same time the numberof suits that nil) 
f not affurd lawyer's profit: Sucb are the 
jiinct ends Co which, in bo ^r as depends upon 
Onl tribe, all arranjjement^ aiict proocedingi 
under them are directed. As to tliu maximi- 
ntion of rectitude of decision, taking; the law 
fat the standard, it is mailer of inditferenee 
H to the minimiiation of deUy, vexation, uii 
expense, it is matter of abhorrence, seeing 
that minimiiation of lawyer's profit would 
be imang the rcsnlti of miutmixatioD of ei- 
pensB. 

Suppose this nue : — pursuer one, defender 
one ; condition of both stationary, but domi- 
die of pursuer in the Reld of one immediatt 
judicatory — domicile of the defender In thai 
of another. 

In tbii ease, the simplest course, and in 

Kneral perhaps the least inconvenient, will 
for the plaintLffto repair in person to the 
L defendant's judicatory. To the plainliS; this 
' arrangement will be the most convenient tu 
tespect of the faculty of judicial compensa- 
tion — a faculty wbidl, if the right be on the 
pursuer^ ude. Will be in most cases of prime 
use to him, and cannot, in any case except in 
respect of (be vexation and expense of migra- 
tion, be in any way disadvantageous to him. 
Note, — that by Ihe rules of procedure, 
preference in respect of priority in hearings 
■bould on Ibis account be given to parties 
coming from a distance : for the like reaon, 
_ M also to extraneous witneasea. 

But what may also happen ia, that not with- 
it preponderant inconvenience, or perhaps 
rt onsinyterniB, iiitinthepowerofbimwho 
h irould be pursuer to make this niigration. In 
I .thiastateoflhings.eitherexaminalion through 
I tiw medium of writing must be admitted, or 
UenitioD and effect cannot be given to the 
l.^tion of law on which the ripht of the 
li.^rauer to the services of the judge, for the 
I forpose of his demand, is grouDded. 

" lination of a person, party, or eitra- 

itnes9,through themcdiumofwriting, 

I h, in the lULture of the case, perforniabic in 
L Wither of two wnys; immediately without the 
I Inlervention of any j udge ; or unimmediately 
I Witb Cbe intervention of the judge, sitting in 
I die justice-chamber of the judicatory under 
f wbicb the defendant has bis abode : — mode, 
I la the Erst case, the epistolary mode; in (be 
OCber, the distant- examination mode. 

In the case where, through the intervention 
of writing, the judge ia occupied in the liusi- 
ness of examination as above, the writing 
must have been addressed to the judge. For 
Mippoae no such writing addressed to the 
judge, and yet the judge employed, the cisv 
must be, that though tlie pursuer ia not pre- 
lent, some substitute of hit is ; and if so, the 
ease is the same as if the pursuer bimscif 
weri' present, except (hat the defendant has 
nut in this case the bcncUt of extracting in- 



formation and admissions from him, as if he 

It being supposed that it is by the medium 
of writiug addredsed and communicated to 
the judge that the examination is performed, 
what ia poadble is, that the instrument m 
examination consists of nothing more than a I 
string- of interrogaloriea, to which it a the ' 
business of the judge to extract answers. U 
is performed inthe 
the English eiguitj 



s,thei 



>nofan 



11 the character 



of a party considered i 
01 a witness, is performed. 

In that case, be the importance of the 
cause ever so great, this vital function is 
alundoned to some obscure underling whose 
name is never known, and who acts in secret, 
no third person being present, and who in 
relation to the matter in dispute has no othe( 
informalion than what the interrogatoric* 
give him — a sort of inforinotion which in 
the case of the epistolary examination of a 
defendant by the initiatory discourse of a 
pursuer, termed the bill, is not admitted a* 
sufficient: to authorize the exaction of an 
answer, a correspondent assertion on tlie part 
of the pursuer is made indispensable, though 
that assertion is, without check or prulence of 
check, allowed to be false, and is so perbapa 
as ollen as not. 

these two modes, there seems no 

reason why the option of them should not 

be given by law to the pursuer ; in some eir- 

' leea, the one will be the more advaa- 

lageous to him, supposing him in the right t 

others, the other. 

If performed in the purely epistolary mode 
ilhout the intervention of the judge, the 
amitiation of the defendant will in so &r 
he performed in the same manner as under 
the authority of an English equity court it ii 
performed on a defendant, in and by the ini- 
tiatory instrument called a bill ; except that 
such bill, to the string of iiiterrogatoriea 
preGied a vast moss of irrelevant mailer 
imposed of lies and absurdities, such as in 
ly system of procedure which bad justice 
for its object, never coutd bare had place. 
In this case, unless by accident, the pur. 
er's judicatory has at command tome meana 
of justiciability, sufficient in the case in ques- 
tion to ensure compliance (property, for ex- 
ample, susceptible of prehension,} the pur- 
suer will not have any means of securing 
ultimate compliance with bis demand, nor in 
the meantime, rrsponsion to the purpose of 
giving effect to it, without the intervention 
of the defendant's judicatory. 

Under these circumstances it seems scarce 
possible to secure prompt and effectual re- 
sponsion without full communicalion on the 
ibject with the judge — a communication 
it lest full than what would require to be 
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miiclB by llie pursuer to an tgent of tU own. 
Un tlie pur[ oftlie deferiiJiint. luppoae (ivbnl 
will si wave be the most common rue) com- 
piete rductarce, the followiug nre tbe courus 
wbicb it will take : — 

L In tbe lirat place, nan-reBponaion, viz. 
down to the last moment, uid tor tbe pro- 
eurement of toleration, excuse upon eicute, 
if any, are admitted. True it is, tluit for 
tecurinf; the correctness of tuch cieaaea. and 
thence the abieuce of them, where no proper 
SB have place, puniahmentrormendsdly. 
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be impending: butofiuch restraining powEri 
the cDBciency cannot in every case be com- 
plete. For, with a little ingenuity, under 
circumstances tolerably favourable, eicuBes, 
which if they came uf tbeuiselvei would be 
juit andyadequate, may be brought intoex- 

2. The stores of non'responiion being ex- 
hausted, next comes iniuffideiit responsioa: 
on the defendant's part, the insufficient re- 
iponsion ; on tbe pursuer's part, indications 
of the Bufflaency, with directions for tbe 
supply. To the length of this eerie* — tothe 
nuiiibier and respective magnitude of tbe 
terjns of which it may be composed, it seems 
not easy, if it even he possible, by any gene- 
ral view that can be takeo of tbe subject, to 
set limits. For producijig the effect that 
would lie aimed at by any such limits, a 
course that presents itself is this: — on tbe 
pursuer's part, facts, which if true would 
be Butfident (notwitbatandlng anything tbst 
could be said on tbe other side) to substan- 
tiate tbe pursuer's claim, are hypolbelically 
aiserlcd, accompanied witb a statement, that 
ID that special purpose, true or untrue, un- 
less sufficiently contradicted, they shdl be 
regarded as admitted. 

Hence, on a genera] view, may be seen the 
itilficulties with which, in every case in which 
there is no judicial confrontation of parties, 
B pursuer may bave to contend. , Without 
bis presence, an agent, however ample his 
instructions, though acting iu the presence 
of the defendant as well as the judge in the 
distant judicaUiry, may be but an inadequate 
substiCulc. 

If on agent chosen by tbe party as the most 
likely, more sotban any other person be bos 
access to, to espouse his interest with the 
greatest warmlb, and thence to apply his 
faculties, such ail tbvy are, to tiie tuhject with 
Ibe strongest force of allenlion, is liable to 
be thus inadequate, — still more so, generally 
speaking, will be the judge- Skill derived 
from appropriate practice and experience, say 

t still giealer ; but for tbe natural deficiency in 
the article of leal, it were too much to ex- 
pect that, by any extra magnitude of skill, 
cooipensatioii wiU in an adequate degrcs be 
made. 
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What may be said in gfner;! h, that the 
!ss corapUcaled the case. iF^-'gr^ater the 
robability is, that, without tbc'^Bicjal cc- 



frontatiuti, ciamuialiou in theepistMa^' mode 
can be made sufficient for a weU-'enlitled 
pursuer's purpose. To make his option' ])«- 
tweeii lie two modes, will therefore ;ei4;<ia 
the pursuer in each individual case. 

A case in which tbe services of the distant 
judge might be employed in this good woric 
ivith particular advantage, is this : a pursuer 
by reason of bis accupatian or state of health, 
is incapacitated from migrating to the distant 
judicatory, and staying there for the requisite 
timei and moreover, by the slate of his pe- 
cuniary circumstances, incapacitated from en- 
gaging the services of a professional, or other 
apt agent. Here tnigbt be a case of compas- 
sion, calling for the conjunct operation of the 
judge of the pursuer s judicatory, and the 
judge of tbe distant judicatory, nmuely, the 
defendant's judicatory. Tbe pursuer-general, 
in his quality of advocate of the pour, extracts 
from the mouth of tbe pursuer, in the pre- 
sence of tbe judge, facts which, in bis view, 
and in the viewof the judge are, if true (the 
contrary of which he sees no ground to sus- 
pect,) sudicient to constitute an adequate 
ground for tbe pursuer's demand : at any rata 
if supported by such evidence as tbe pursuer, 
subject to punishment as for insincerity, has 
stated as being about to be proved by such 
persons as be has given indication of. 

The minute in which this evidence is cod. 
lained, being authenticated by the signatures 
of the pursuer-geneial and the judge, accom- 
panied with such explaualory observations, if 
any, as shall by them have been deemed rc- 
quiutc, is tronsmtlled by this same judge to 
the judge of the defendant's distant judica- 
tory, with a request to him to convene tho 
defetidant, and proceed thereupon as the jus- 
tice of the case may require. 

What has been above observed in relation 
to the case where, at the instance of a pur- 
suer, * defendant is at tbe commenceoient of 
■ suit tohc examined, will, to an extent more 

less considerable, be found to be applicable 
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cither side, a person is lo be examined in tbe 
cbaroeter of an extraneous witness. Consi- 
dered merely in tbe character of a witness, 
one part of that which would commonly com- 
pose the Bubject-matter of examination in the 
case of a defendant, has no place in the cue 
of an extraneous witness. I'bis part is what 
is composed of the subject-matter of aduiia- 
siops. Thcfactsproposedtoheaduiittcd may 
in any number be facts of which the defendant 
bos no personal cogniunce ; be not having 
been, in relation to them, himself a percipient 
tvitoess. but being satisfied of their existence, 
either from report mode lo him by percipient 
r bj inference drawn from circti 
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Ksntial evii]«ncf. From an extraneoui wit- 
neu, noktiiitg* in tbe veny of ailmiBBiDn, as 
I Itbove, miir^ie relevant 1 tbe only ittets, the 
[ ■tateaT«p£'l>f wbicb can with propriety be 
I «c«i*ve8 'from him to the purpose of their 
operating in tbe character of appropriate evi- 
wnfe.'will be tbose in relation to which he 
.,lnu*becn a pcrdpient witneu : as to any other 
• tiets, if hii tetttimonybe in any way relevant 
' t.^ if it be eapable of throwing light on the 
., matter in liispute in any way, it wUt be in the 
,' character of purely indliative evidence, giving 
infomution of a source from whence appro- 
priate evidence may, it is lupposed, be cx- 
Iracled. 

A« to indifference, although it may have 

pUce, and of course not unfiequently will 

llave place, it ie, however, no more to be 

depended upon, consistently with common 

sagacity, in the caie of an extraneous witness, 

than in tbe ca«e of a party — on tbe occasion 

bere supposed, a party on the defendant's 

aide. By interest in every imaginable shape, 

lelf- regarding, Eynipnthctlc, and antipatliclic 

— by 8 tie of interest, of any degree of 

•trength from that of a cob-web to that of s 

cable — ^from tbe aligbtest imaginable, up to an 

interest equal in strenglii to that of the party 

himself, or even greater, may the affections 

nduct (that is to Esy, on 

, the discourse of the 

■89,) be determined. By cor- 

lespondent variations in respect of frame of 

,. mind B» between a party delcndant and an 

) UtraneouB witness on bis side, the bias to- 

Is that side in the mind of the extraneous 

I witness may be made even stronger than that 

I In the mind of tbe defendant himself. Many, 

|. there can be no doubt, have been tbe occa- 

1 which, for tbe purpose of giving 

to the side of a defendant in a suit, 

B which, for the advancement of his own 

\ Interest, tbe defendant would not have 

'd the line of truth, an extraneous 

[ witness has, without solicitation on the de- 

I fendant's part, or intercourse held with him 

I timiediately or unimmediately. transgressed 

I Ihat same line in such sort as to have ^en 

I Jnto the guilt of perjury, 

L Of these observations, what is the practical 

■.bearing on the case here in band ? It is this. 

" «4a. that as to reluctance in tbe mind of an 

a degree of it may not 

\ anfrequently have place, not inferior hut 

L wen much superior to any that has place in 

[ the mind of the defendant himself. In a way 

I perfectly simple and intelligible, a difference 

~ t greater than that which is continually 

mplified between two persons standing in 

»e two relations one to the oihar, will 

I mfflce to realise this at first dght apparent 

L paradox, without recourse to any such un- 

I, tangible state of things as that of a difference 

[ kMween two minds. The supposition is rea- 



indigent dictimstances has in expectancy a 
benefit, the value of which to him in bis cir- 
cumstances is greater, than lo the defendant 
in his afHuent circumstances is the value of 
the whole subject-matter of tbe dispute. 

Generally speaking, in tbe situation of 
extraneous witness, the quantity of matter 
required to be extracted from a man will ba, 
to an indeSnite amount, less abundant and 
more simple Ihnn what will require to bo 
extracted from a man in the situation of a 
party defendant. Most commonly, the fact in 
relation to which he will be called upon la 
testify, will be some one fact , in relation to 
wbicb he has been a percipient witnessf 
while the facts which, for the purpose of onff 
and the same suit, a pursuer may have need 
to establish as against a defendant, may ba' 
indefinitely and highly numerous. 

The practical conclusion is, that, genei^allj 
speaking, examination in the epistolary mode, 
with or without the intervention of tbe judge 
of the distant judicatory, will be more fre- 
quently found eligible, as applii 
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s, than in its 



party de- 
fendant. 

As it can seldom foil to happen that, in tbe 
situation of pursuer, a party may have need 
to extract admissions or testimony, or both, 
from the tips or bonds of a defendant, so what 
will be continually happening is, that on bi> 
part, the defendant may have like need to ex- 
imot admissions or teslimony, or both, troco 
tbe lips or tbe hands of the pursuer. 

Under tbe authority of tbe English equity 
courts, where this sort of reaction has place, 
the lawyer lrit>e hare given themselves the 
benefitof making for themselves an additional 
suit out of it. This suit is called by them, a 
crossed suit, or a cross cause : anil forasmuch 
as, on tbe put of tbe plaintiff and bis profe»< , 
sionnl advisers and assistants of all classes, J 
reluctance in respect of admissions and tea- | 
timony may be not inferior to what it is on 
tbe defcntbnt's side, hence it is, that by a 
state of things thus frequently occurring, the 
delay, vexation, and expense, with the profit 
extractiblc and extracted out of the expense, 
is doubled : and this in tbe perhaps compa- 
ratively rare case (relation bad to the tort of 
causes carried into those courts.) of a suit 
so simple as to have no more than one party 

So much for testimonial evidence, received 
or extracted for the purpose of the suit. Re- 
main, ready- written, and real evirience. In 
this case, comparison had with those whieli 
precede, but little difficulty has place : on the 
part of the written document, no reluctance 
to the being produced^ as little In the case of 
real evidence, unless a possible exception be 
considered as havipg placi ' "' ' "" 
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animal, to whicli, while perception is ascribed, 
reuuii h denied. But in thu caae, whether 
it be a canary bird or an OBtrich, > Guinea 
pig or B royal tiger, no obstacle impoud b; 
ttluctanee is apt to be found insuperable. 

But all ready-written evidence, and all 
HQuTCea of real evideuce, have thia in com- 
mon with one another, and villi every source 
of oral evidence, vii. that tbey are in the 
custody of some keeper; and on the part of 
(his keeptr, whether it be in the character of 
party defendant or eilraneoui witneu, reluc- 
tance in any degree may have place. 

The case ii not much varied, where initead 
of appearing in the characler of a source of 
evidence, the written instrument, or the other 
thing in queslioa. of whatever aort It be. bu 
need to be made forthcoming in the character 
of a iubject-matter of the dispute. Of the 
demand on one side of the Buitt of the defence 
on the other. The same horse which con> 
stitules the subject of the pursuer's demand, 
and which, incase ofEucceBgon hit side, will 
be to be delivered into hia possession, may 
in the mean time be to be inspected, lor the 
purpote of ascertaining the condition the ani- 
nal is in, and thence its value. 

In the casea laat meniionEd, the difficulty 
of obtaining, at the hands of a relatively dis- 
tant judicatory, the assistance requisite to 
justice, may be cansidcred as being at its 

Ready-written evidence afforda modifica- 
tions in relation to which, appropriate ar- 
langemenlB will require to be made in detaiL 

Documents, of the contents of which the 
temporary concealment is aecesaitated by 
some exigency of the public inlcreet, must 
not, during the time of such concealment, 
be rendered accessible at the commaBd of 
private eiigency or private artifice. 

To maximize for tdl these several purpoces, 
thebcilityof intercourse bet ween judicatory 
and judicatory, will be among the cares of the 
system of procedure. For this purpose alone, 
were it applicable to no other, the sort of 
establishment so extensively known under 
t of the post, might be worth insti- 
tuting and keeping on foot, where it is not 
instituted and kept on foot. 

fiy the transmission of (he record itself 
'ram the immediate to the appellate judica- 
tory, instead of a transcript, — delay, vexa- 
tion, and expense, may to no small amount be 
saved. A transcript would indeed require no 
more time than the original for its convey- 
ance. But for the transcription, time in no 
U quantity will be requisite. This time 
cannot easily be other than ollidal ; and of 
official time thus employed, the quantity can- 
not be otherwise than limited. Documents 
liable to be of such importance cannot safely 
be located, though for ever so short s time, 
in any olber Ihau well known hands. In 



English procedure, the transmission of a re- 
cord in the original, from an immediate to an 
appellate judicatory, is familiar practice : it 
is the result of the sort of imperative decree 
known to lawyers by the so unexpressive 
^pelbition of a writ of ctrtiorari, or for 
shortness, a ctrtiorari In this case, the du- 
cument continues at the seat of the judica- 
tory, by the authority of which the transniis- 
sion of it was exacted. 

By retransmii^on, the purposes of justice 
may be better served; but among the pur- 
poses of (he system herein question, the pur- 
poses of justice never have had, nor ever 
could have had place. 

^ 5. Friendly Bondsmanihip. 

A friendly, or say accommodatingauiiliary 
judicial bondsman is, as we have seen, a per- 
son who, on the occasion and in the couriw of 
a suit, lends his aid to one of the pirtiej. by 
taking upon himself an eventual and future 
contingent burthen, fur the liake and purpose 
of conferring on that same party a present 
benefit reputed more than equivalent. 

To a party on either ude of the suit is 
this good oflice capable of being rendered. 

It may be rendered in every port of the 
course of the suit, on any occasion, for any 
purpose. 

Of the cose in which it may be rendered 
to a party on the pursuer's side, Bnexani[>le is 
as follows :— 

According to the cvideDCc delivered by 
a pursuer, circumstances on the part of (he 
defendant are such, that unless for the giv- 
ing ultimate execution and effect to a decree 
establiihing the pursuer's demand, arrange- 
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degree not exceeding the burthen of such 
ultimate execution, — the probability is, that 
the necessary means of giving effect to such 
ultimate decree would not be obtoimble. 

In any number, any persons may be co- 
auxiUary bondsmen for any person. 

But It will be for the care of the judge 
that this accommodatiDn be employed in Biu;h 

of corporal for pecuniary pu- 



In respect of judgment, attentivencss, and 
even probity, the reputation of the judge 
stands pledged for his not sufTcring this &- 
culty to be employed as an instrument for 
the evasion of justice, as by acceptance giveo 
to bondsmen whom the event shall ha** 
shown to be insulGcient. 

Of the demand for security in this or some 
other shape, the urgency will be directly m 
the magnitude of the evil (o which the pro- 
posed defendant will, by being constituted 
such, be exposed, and inversely a) the re- 
sponsibiiity of the applicaui in respect of bti 
condition lo life. 
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irily be- 



nefited , ., .^ ^ - 

I Itua beneSt. tbe benefit vhieb b; tlie legie- 
[ Ittor is intended for bim, migbt by tbe judge 
r Im denied. 

Tbe security tbuB HfTurded to » proposed 
defendant i^iunBt vexation at the hands of a 
propoied punuer is but one nf divers securi- 
ties, of which, on eyery occasion on wliicb bj 
the judge a security is regarded as necessary, 
tbe lesst hurtbensoine witi be preferred. 

Where the co-sponsors, or say co-accom- 
nodntinnisU, are marc than one. the loss will 
bedividrd according to pecuniary cireuDistan- 
ces, as in eases of compensation for wrong. 

On the accommodation-engngemenl instru- 
ment, the matter of the aeconnnodationist's 
code will have been printed. A separate re- 
gister will in every judicatory be kept, under 
tbe name of the accommodBtion-regisler. 

In the accommodation- register, on the 
occasion of earb indiridual-accommodition- 
tnpigpnient, from this elementary matter, 
gcnerul matter undercorrespondcnt heads will 
be deduced at the end of escb year, for the 
whole of the yeiir; — 

I. Name of the suit, and the oeeasion on 
wbieh tbe aceommodstioii bond is enlcced 



2. Inconvenience Mved by the 
datlon-engngenien t. 

3. Party to whom the inconrenience wu 

4. Person on whose spplication tu thejudge, 
(be enpigement was entered into. 

5. Time during which tbe engagement ia 
to continue. 

\ Result of the engagement — the incon- 
venience incurred or prevented. 

Subject-maUeri, which for the purpose of 
securing compliance to a judidal mnndalusre 
in general capable of being acted upon, are 
property and person : by poaaibili ty, reputation 
and conation in life ; but so rare and extra- 
ordinary are tbe cues in nbich to this pur- 
pose they are capable of being acted upon, 
knd so precarious is the success of any enilea- 
fours for that purpose, that they may lie put 
Uide as not worth insisting upon in cotnpa- 
_ ritoti with either of the two others ; to wit, 
I 'person and property. 

In regard to properly, a cireumstaneo that 
present! itself at fint view is, that in tbe 
ewe nf a great part of mankind, persons under 
•gc iiicluiled. or in the case of a considemble 
proporcion, indeed caastdembly the greater 
pari, co-sub posBcEsion has plare. 

To execution, whether provisional (or say 
instrnmentary) or deliniliTe, coopemtiou o[i 
the port of bim at whose charge it is to be 
peiformed, may he ncceisary or not ; if, and 
wlien necessvy. fampliaace on his pail re- 
ijuires to be produced, 
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persons admitted li 
neficcnt function, i 
poiition is found Ic 
gency of the case i. 
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iving been tha 
. . . . in so br as it ' 
I, such accordingly is tha 
use and application hereinabove made of il. 
Occasions, as mony without exception u those 
in which this effect could be given to it; 
sides of tbe cause both, on tbe one with tbi 
tbe other [ number of 
the eierdae of this bo- 
whatsoever number dia- 
have place, and the aa~ 

ber no more than one, where the means and 
situation in life of that one nre sufficient; 
number to any amount greiiler than one, 
where fnr tbe cveiiluul sum neccsfsry to con* 
stitute tbe security, a smaller number will not 

How in these several respects stands Eng- 
lish practice ? On the plaintiH"» side, to afforii 
a warrant to tbe burthen iinponed on tbe de- 
fendant, this security, originally with parade 
established, has little by little, as it were by 
stealth, ond for tbe evident predatory purpose 
above intimated, been withdrawn. Number 
in every cose two, bowever auperSuouc one of 
the two might be; number never greater than 
two: consequence, where two could not be 
bund to make up the quantum of security 
thought fit to be exacted, the security not 
given, and for want of il, the inconvenience, 
bow great soever, imponcd. 

No fiiL^lity is allowed of acting upon pro. 
|)erty. On theotberband, — on person, sui-b 
la tbe facility aflbrded for Operating, that 
within the memory of man. any person might, 
on pretence of giving commencement to a 
suit, for a longer or a shorter time as it might 
happen, deprive any man whatsoever of hia 
liberty, without having, or to much as fancy- 
ing or pretending to fiuicy thiit be bad aiiy 
right to do so. Against wrong by abuse madj 
of this unbounded power, no security afforded 
beforehand, no remedy by compensation af- 
terwards. At one time, indeed, something' 
in the way of security was provided : witness 
the clause ti /eceril It secyram, with which 
the order of the sheriff, authoriung and com- 
manding him to exercise this afflictive power, 
at one time commenced. By this clause, of 
which originally some sense of shame had 
produced the insertion, a cerliiin limit was 
applied to abuse. But by limit thus applied 
to abuse. limit was applied to proGt, ajid no 
such limit could judidal rapudty endure. 

Thus WHS tbe liberty of every man sold to 
every man who would pay tbe price for il, 
without any other pretence than an ititention 
to pursue a elum of debt for any amount, 
how small soever, and without cbarge of 
crime in any shape. 

But when crime was imputed, and intended 
to be prosecuted — crime to any amount, how- 
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toever large ; then mme tender mercy, and «sii- 
tion, bj whicb a vast and complieated sjstein 
of mBchinery wub leC to work. Biid propor- 
tionable uncertainly and cbance of escape for 
crimiEalitj prodoced. Now was set to work 
the grand jury, with the inimber of its tnem- 
ier.' ncressary for concurrence, from twelve 
to three and twenty, to take cognizance of 
the BufBcicncy of tlie grounds on which this 
power was applied for, nnd oath of wcresy 
taken by all its nienib«rs, leat by disclosure 
the person whom, on bearing evidence, they 
had pronounced guilty, ehould find means 
of eicapej which escape might on every 
occasion be produced without the amalleit 
difficulty or dunger on pretence of tender- , 
heartedneM, bj ony one of a «et of mi 
whom, in the capacity of petty juryman, after 
dilfi^rcnce of opinion, no verdict could ever 
be given without commiuion of perjnry. — 
Contrast this tenderneu for, and security af- 
furdfd [o all criminals, with the utter denial 
of all aecurity to thoae to whom no crii 
lity in any shape was >o much as imputed, by 
an oppressing adversary. 

The first occasion on which the Bllcviation 
of this hardship was conceded, was that on 
which it ivas granted to a suitor, who in the 
character of a defendant had been punished as 
above, without ui much as pretence ofcri- 
tninuUty on bra part in any shape. If two 
persons could be found, each of whom in 
eusc of hia escape, was content to bind him- 
self to double the amount of Ibe sum claimed 
on the score of debt, he was then, in the event 
of their being approved of, and so binding 
tiemselves. released from Imprieonment, after 
having suffered it till they could be (bund. 
Theie bondsmen were, by a joint appellation, 
termed bail, No bail, no release. 
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§ I. Counler-KCuril;/, iclwl. 
CoDNTBR-aEcuBiTV, is secufily for the de- 
fendant against oppression, designed or un- 
designed, producible at the instance or on 
the behalf of the pursuer, by the exaction of 
prelinunary security for ibe reddition of the 
service demanded by the pursuer. 

It is constituted by, and is in proportion 
to the rtsponsibitity, aatisfactional and puni- 
tional, eventually imposed on the pursuer ; to 
wit, in case of oppression, as above; particu- 
larly if blseliood be employed in the pro- 
duction of it. 

Considered as to the person on whom im- 
posed, it is either direct — (directly sealed;) 
or coltateral — (collaterally seated; J directly, 
in so far al imposed on the pursuer alone: 
collaterally, in so far u imposed on a pur- 




suer'* bondsman, whose consent to be eiib- 
jected to the burden has been procured, by 
some tie of self-regarding or sympathetic in- 
Considered as to time, it is either actual, 
in so far as the burden of it is actually im- 
posed : or eventual, In so far as the burden 
is only made eventually imposable. 

Of the employable «pecie«of counter-secu- 
rity — of the thapta In which, of the judicial 
operation by which it may be aSbrded. ex- 
amples are the following : — 

1. Impignoration pecuniary, ^exaction of 
the deposit of a sum of money under the 
charge of the registrar. 

2. Impignorallon ajiplied to things move- 
able, of condensed value: say, for instance, 
precious stones, or gold bullion, or costly 
paintings. 

3. Impignoration applied to things move- 
able, of ordinary value : for instance, bouse- 
bold fijmiture, or stock in trade In any shape, 
by consignment to some special trustee, lo- 
cated by the judge. 

4. Impignoration, applied to n thing im- 
moveable, by consignment as above. 

In these last three cases, the impignora- 
tion may be termed qilnsi-pecuniary. 

5. Impignoration of miscellaneous and de- 
tached rights, by suspension and eventual 
ablation of them. 

6. Impignoration applied to the person — 
by incarceration for safe custody. 

7. Impignoration, by quasi-incarceralion. 
confinement within boundaiies not physical 
but ideal, prescribed by mandate. 

In choosing the species of counter.secu- 
rity, the judge will have regard to the foUow- 

Rulel. Prefers shape or species, by means 

of which compensation may eventually be 

afforded to the defendant so far as it goes, 

any by which no such sBtisfaction con be 

made to be afforded. Hence, 

Rule 2. Give to the security the pecuniary 
<r quasi -pecuniary shape, according to the 
mount of it, in preference to every other. 

Reasons : By the burthen of compensa- 
ian, the effect of pimishment, acrording to 
lie amount of it, is produced; whereas by 
barren punishment no such effect as that of 
ipeneation is produced. 
iS to satisfaction in a vindictive shape, 
this would equally be produced by ct 
' )n to the same amount. 

Rule 3. In so far as suflicicnt, prefer 
lease afflictive shape : accordingly, annow 

entually imposable, to actually im- 

*~ ' In so far as consented to, employ 
•urity ivilb less reserve, than the 
preliminary security. Reason ; The indivi- 
dual is the most competent judge of the de- 
gree of the aOltctireneis in hi»own insUnee: 



lUS 



PRINCIPLES OF JUDICIAL PROCEDURE. 



[Ch. six. 



if tbe burden be too afflictive, be will not lub- 
i»ct hirtnelf toil. 

Rule S. With > view to iegirvt of afflie- 
tiveneiu, never Io<ie sight of tie diHerence 
between tbe aituation of tbe two parties, in 
reipect ot pei^uniary and olber drcumatan- 

5 2. Ceualfr-fccurili/, Merf of. 
Tbe need of counter-securily ii produced 
by, and proportioned to, the nwgnitude and 
probability of the evils whieb, by prehensian 
and adduction of tbe individual, are liable to 
he produired for want of it. Thene eviU will 
have tbeir ri«e, partly in tbe (iluation of tbe 
propoied defendant, partly in tbe diipoiition 






infthel 



Of tbe evil* liable to be produced by the 
rituation ofthe propoded defendant, cxamplea 
ore as fallow*;^ 

1 . The proposed defendant, labouring un- 
der a disease for whicb ■ distant climate in. 
by medical advisers regarded as affording a 
|irabnble, and tbe only means of escape fruoi 
impending deatb. Effect of tbe execution, 
of the prehension and adduction mandate — 
the same as that of a sentence sf deaib pro- 
nounced and enecutcd. 

2. The proposed defendant is on the point 
of embarking wilb o cargo for sale, in which 
the whole of bis capital is invested: before 
be could have been tet free to embark, the 
vessel hat sailed, and, within tbe time, no 
person able and willing lo utiderlake charge 
of the cargo could be found by him. The 
consequence is, a part mure or less consider- 
able spoilt, purloined, or sold (o a loss ; to 
the amount of the loss no asaignable limit. 
Effect of tbe mandate, fine 



3. In the vessel went s female, to tbe 
proposed defendant an object of matrimonial 
pursuit with prospect of success : the female 
failblesai consequence, ber marriage with 
another: loss indescribable and incalculable. 

i. Destinatioo as before : the female a new- 
married wife. In the vessel, ur on arrival, she 
finds a seducer { consequence, seduction: loss 
•gain incalculable. 

In each instance, — cause of the evil, i 
dent, — or dmster design. If sinister dee 
far proposed defendant, say cictim or I'nrei 

1. In case of the disease: victim, say a rich 
proprietor : macbinator, a next of kin, or ex- 
pected legatee. 

2. In tlie case of the emigration with a 
cargo : machioator, say a rival trader. 

3. Victim, the disappointed lover : maelii- 
nator, the successful rival. 

4. Victim, tbe new-married husband ; laa. 
efainator, the seducer. 

In no one of these c^es, unleas spedally 
provided cgaiiitt m below, don the madona- 



tor stand necessarily exposed to l^alrespon- 
sibility many shape. To the accomplishment 
of the design, no mendacity, punishable or lO 
much as unpunishable, is necessary. Many 

c tbe ways in which, for any such purpose, 

e macbinator may, in relation to tbe in- 

nded victim, contrive (o pUce himself in the 

:uation of creditor. 

In the shape of a bill of eichange in wbicb 
the proposed victim stands as drawer or in- 
dorser : in this shape, or no matter in what 
other, he obtuns the eflieient cause and pro- 
bative evidence of a debt which, without i»- 
J e or imprudence, the debtor may hav0 

lef^ outsUiidiiig, having before bis depurturo 
' ' n proper hands funds adequate to [he 
purpose. 

" >r is it necessary that the hand by which 
vil is produced should be that of tlia 
principal and prime author. It may be by 
that of an instrument of his, rendered melt 
eceit. When tbe maiden has lost her 
, or the wife ber new-married husband, 
tbe seducer, fuU of sympathy and assumed 

:sth, (lies to ber relief, and wins ber affec- 

Of disposition on the part of the pursuer, 
amples have been seen as above. His si- 
ation, unless appropriately modified by 
unter-security — his situation, in the can) 
of sinister design, whether prindpal, or in- 
strumental and accessary, as to effeclive 
responsibility in every shape, is completely 
irresponsible. 

Happily, in the general run of cases thera 
will be little difficulty. On the one hand, th« 
nature of the service demanded, coupled with 
the situation of the defendant, will not re- 
quire for [be securing compliance on bis part 
(or at any rale the effect sought for Itodi hi* 
compliance,) the imposition of any inch veio* 
tion on his part as would present a serioua 
danger of ultimate injustice; and the lesi 
the danger from the diiect security at the 
charge of the defendant, tbe less would ba 
tbe evil produced by tbe vexation of counter- 
security at the charge of the pursuer to pre- 
vent him from contributing, through sinister 
deiign or negligence, to impose ibe first-men- 
tioned vexation on the defendant. 

But no evil whicb it is or may be possibla 
lo exclude without preponderant evil, should 
be suffered to pass unheeded or unprovided 
against, by the legislator, or that of his ser- 
vant the judge. In tbeir respeclivE accounts 
with the public, every such individual instanca 
of evil that presents itself will be to be let 
down under the bead of loss: as the cases of 
most frequent occurrence will be provided fix 
with most ore, neither will those ofthe least 
frequent occurrence remain neglected; espe- 
cially unee, in whatever part of the field the 
provident eye of the legiilalor may have left 
apit-fkll undoaed, evil-doers, whose eynwiU 
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On thif occaiion, the antagonizing objerti 
which, in the qualit; of elements belon^ng 
to Ihe ralculation in the chBracler of elemen- 
tary quantjtiea, present a demiuid fur coniide- 
rution. mij be thus stated ; — 

1. The importance of the service —of the 
effective sel'vice demanded by the puriuer at 
the charge of the defendant. This will vary, 
from that of the smallest sum of money whieh 
con be the object of demand, to that of the 
severest snflering to which the law has ci- 
pO!ed men, in the bope of keeping eieluded 
t!ie severest evil wbicb man is exposed to 
suffer from human delinquency. In this ele. 
ment mav accordingly be seen included two 
others — namely, the magnitude of the puni^- 
ment, and the magnitude of the crime. 

2. The magnitude of the relation to which, 
for the purpose of preventing the defendant 
from withdrawing himself from under the 
burthen, should he be so inclined, it may he 
necessary to subject him to. while the proof 
of his b^ng bound to render the service re- 
muus as yet incomplete. 

3. The luagnitude of the inducement by 
which a person in the circumstances of the 
pursuer may be led to bear his part in sub- 
jecting the defendant to such precautionary 
vexation in the case in which it is undue, 
whether it be that the service demanded of 
him is not due. or that, for preventing him 

□ eluding it. a precaution so burthensome 
as that which is proposed is needless. 

In the case of counter-security against ju- 
dicial oppresuon in favour of a defendant, Ihe 
followljig are the circumstances by which the 
magnitude of the provisionol or eventual bur- 
then to be imposed on the pursuer for this 
purpose will require to be governed : — 

1. The magnitude of the burthen imposed 
on the defendant by the direct security — the 
security for execution. 

2. Theeffcetiveresponsibility.salisfcction. 
■1 and punitional, of the pursuer, as far as 
can be collected from his or her condition in 
life and pecuniary drcumslances. or so far as 
already notorious or known -, or hy eiamina. 
tion or inquiry directed to the purpose or the 
occasion in question, ascertainable and ascer- 

Consequently, when on the pursuer's side 
there are parties more than one, as many dif- 
ferent means of eaunler-seeurily, if drcum- 
stuiccs require, may be employed, as there 
are parlies on that side. 

Ill a punishment requiring purely public 
care, the government advocate being sole 
IS of counter-security can be 



where the service demanded is satisfaction 
merely, without punishment, means of coun- 
ter-security at the charge of the private pur- 
suer may be requisite. 

This quantity is again a compound one : 
its elements on the one «ide of the account, 
the profit expectable from the offence; on the 
other side, the loss, by tbe suffering to whidi 
by the commission of it, it will appear to him 
that he will expose himself. 

Here then comes in the consideration of 
the counter-security exigible. 

In this counter. security may again be dis- 
tinguished two branches; one cou)puied of 
the evil which the law may have attached lo 
the general demand of the ullimBle service in 
question, in tbe event of its proving ground- 
less ; the other, of the evil attaclied by it to 
any special demand made of the incidental 
service, consisting in the exaction of the se- 
curity for the defendant's compliance, or what 

The person to whom tbe responsibility at- 
tached to the general demand, on the suppo- 
sition of its proving ungrounded, will apply, is 
of course the pursuer. But a person to whom 
the respcFnaibility attached to the spedal de- 
mand of tbe extra-security applies, may either 
be H pursuer or an extraneous witness -, for 
the question as to whether the ultimate ser- 
vice demanded is due, and the question whe- 
ther the precautionary security antecedent 
to fiill proof is necessary, are two perfectly 
distinct questions; between the sets of facts 
to which they respectively relate, there may 
be no connexion whatsoever. 

As to the quantity of vexation necessarily 
attached to the situation in which the defen- 
dant must be placed, in order to secure on 
his part the compliance necessary to theaddur- 
tion of evidence on both sides, the maximum 
will in general be compantively inconsider- 
able: restraint on his liberty of locouiolton 
during the time necessary for the adduction 
uf the evidence on his side, or the time, at 
the end of which the pursuer will have ad- 
duced tbe whole of his evidence, or in bilure 
ofit, suffered Ihe dismissal of tis demand; 
of IbesG two periods, the longest, whichsi>- 
ever it may be. But from this restraint, tem- 
porary and short-lived as it may be mode lo 
be, evil consequences, serious in duration as 
well as magnitude, to an indefinite degree, 
may in some cases be included. Uf these, 
lest tbe general conception formed of them 
should be inadeqnate, it may be necessary to 
bring to view a few examples. 

In the view of exhibiting in its greatest 
possible dimensions the evil liable to be pro- 
duced by a short-lived restr«nt on the liberty 
of locomotion as above, a course that would 
be apt to present itself is — the placing at the 
highest point that could reasonably be as- 
Himed, the omm of Uke nwttcr of ^iuIcdcs 
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riipable of being tbus wasted or injuriousit 
traiiiferred. Tbis course woulrf, howercr, bi 
■ deluuveonc. TbGgrealer the quantity Ihua 
brought to view as capable of being wutcd 
or ill bestowed, the more rare would be the 
eiamples of its being in fact thus dealt with. 
On the other hand, thu magtiitudeaf the evil 
(in itt first sta)^ at leait) — the magnitude of 
the suffering, b not by any mean* proportioned 
to the magnitude of the stun which is the 
instrument of it. Of the suffering produced 
by a toss, the magnitude is not as the abiolute 
amount of the sum lost, but a^ its relative 
amount, relation being bad to the agfiregule 
iniiaa of the property of the loser ; to u person 
the vnlue of whose whole property does not 
exceed eleven pounds, the Idas of ten pounds 
may produce at least as severe a suffering 
lo one who has eleven thousand pounds, 
loss of ten thousand ; while tbe number of 
those who are susceptible of a loss of ten 
pounds is perhaps a hundred times as great as 
the number of those wbo are susceptible of a 
IiKS of ten thousand pounds, leaving a remain- 
der of not leas than one thousand pounds. 

Perhaps by no one of those, by whom the 
functions of legisiation have as yet been exer- 
cised, has this only true measure of good and 
evil, as dependent upon the matter of wealth, 
received due, if any attention. In his eyes, the 
sum whicb, with relation to his own dreum- 
Etances, is of no importance, is absolutely des- 
tiluteofimportance) whatis trifling to himself 
is, in his viewaf the matter, tri ding in itself . 
Of this error what ia the cause? Answer: 
Wiint of sympathy. But of sympathy in this 
casetbere arelwomadilicBtionB — sympathy of 
aSuction and sympathy of couception; and dis- 
tinguishable as they are, intimately connected 
with one another are these two modifications; 
eiieh is to the other cause and effect. Of 
that for which a man cares little, bis eoncep- 
tion is proportionsbly ioint; and concerning 
(Imt of which his conception is faint, his care 
is proportionably inconsiderable. 

Thus much as to security : now as to 
counter-security. Proportioned to the danger 
impending over the condition of the defen- 
dant, in respect of the loss and vexation he 
b liable to be subjected to, by the security 
exacted of him at his charge as above, is the 
eflidency requisite to be ^ven to the counter- 
security, the object of which is to protect him 
ngainit that danger. 

In tbis case, the eventual suffering, if it be 
adequate, that is to say. certain of outweigh- 
ing the profit from the wrong, must be in- 
definite: induration, ro-eitensive with the 
whole of life; fbrsupposing it limited, though 
for example to imprisonment for so great a 
length OS twenty-one years, a person wbo, by 
rivalry, for ejtample. in trade or marriage, had 
been rendered on adversary to the defendant 
— if it wera simple impTisonmcnt, might 
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render it worth the while of another wbo had 
nothing, to inflict the calamity on the defen- 
dant by a mendacious statement of facts, 
which if true would create an adequate de- 
mand for the aeeurily : and this, too, even 
under a full assurance that upon heuriug the 
evidenceon both aides, the fal&ity of the Blafe- 
ment would be brought to light, and infliction 
of the appropriate punishment on the false 

By incarceration, continued down to the 
tune at which the (ruth of the statement ho* 
been either proved or disproved, the testifier 
in question would lie eventually subjected to 
this indispensable punishment, thus seen to 
be indispensable. 

On the other hand, suppose the statement 
true, the actual suffering might, and naturally 
would, be confined within narrow limits ; and 
supposing it voluntarily submitted (o, as in 
a state of things frequently exemplified, it 
might be, the evil would thus by the verf 
supposition be reduced to nothing. 

Of all the several modes of affording the 
requisite counter-security, this is manifestly 
the most afflictive : and if tbis be nut too 
afflictive to be employed, still leas could any 
others be. 

Thus, then, would stand the case. On the 
here-proposed plan, no person, for the obtiun- 
ing of the security, when needless and adverse 
to justice, would be able to purrhase a false 
testimony ; many a person, for the obtaining- 
of the security, where needful and rondudve 
to justice, would be able to purchase true and 
honest testimony. 

By iropriBonment, the security may he con- 
ddered as being in ali coses adequate. For 
the person of the applicant being thus com- 
pletely at the disposal of the law ajid tbe 
judge, the punishment is, physically speak- 
ing, capable of being screwed up in magnitude 
to tbe utmost capadty of human sufferance i 
and thus the evil to which, on the score of 
eventual punishment, the evil, doer i> subjec- 
tihle. is rendered preponderant over tbe good 
of the profit which iti any shape it would be 
possible for him to reap from the evil dced^ — 
the sinister design .^to whatever degree suc- 
cessful. 

5 3. PoHtaion-giring senm*(y, or pledi/e- 
giving security. 
Placing goods in pawn for the purpose of 
raising money on them, as a security to indi- 
viduals for the money borrowed on them, is a 
practice universally notorious, and as univer- 
sally unobjectionable. Inso foras practicable 
with advantage, not more objectionable should 
it be when applied to the purposes of justice : 
on tbe one hand, to secure defendant against 
irreparable vexation ; on tbe other hand, to 
secure to a pursuer a chance which be could 
not otherwue have, lor the obtainment of 
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cervii;e due to bim, in some ahspe ia which it 
would not othcrwiiB be obturable. 

To be made capable of answering the pur- 
pow. the property thus placed at the disposul 
of the judicatory must be of the moveable 
sort, and actually forlhcoming, and placed 
within the phyiical power ofthe juitge. Sup- 
posing it an unmoveabU subject, the nature 
and character of the security would be quite 
different. In the character of a lecuiity, the 
only eSect it could have, would be that of 
atUching invalidity to all succeeding i 
s by which it wai endeavoured 









Against the Bcccplance of seeurity in this 
chape in case of need, no preponderant objec- 
tion can, it should seem, be opposed. With 
regard to the uniible evil, the great probibi- 

for unless on the part of the bondsman cer- 
tainly, and on the port of the security-giver 
probably, a persuason to that effect had 
place, the security would not be afForded. 
Moreover, eupposing it to come into exis- 
tence, Btill it is not so much net suSering 
pruduced ; for that which is iaJcea from the 
friend of the wrong-doing pursuer, being given 
tothedefendant,whobBs been wronged by him , 
the only net loss eiperienced by the national 
slock of happiness is the amount of tbe dif- 
ferenre between the pain of loss and tbe plea- 
sure of gain produced by the transfer of one 
and ibe same instrument of enjoyment. 

In the case of bondsmanship, it has already 
been observed, no confinement of the person 
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tiimmcdiatu wai 
ns imprisonment for debt 
have place. For in the even 
the bondsman, for the obtoinment of thi 
ter of compensation, if either by inability or 
unwillingness, payment on bis partis pre- 
vented, whatever be (he imprisonment which 
he could suffer far a debt of his own, the 
same may he be maile to suffer for the debt 
uf him to whom in this way be proved him- 
self a friend. 

The course of the judge is thus to be 
steered between two opposite dangers, like 
that of the mariner between two rocks : — 

1. Danger of leaving in the situation of 
the applreaat an injured man without redress, 
for wont of taking the measures necessary to 
secure forthcomingnesa in respect of person 
and property, for the purpose of giving execu- 
tion and effect to the law, 

2. Uunifer of oppression lo the defendant, 
by vexation in the shape of imprisonment, 
loss of property, or evil in any such other 
sbgpe at by the nature of the case it may bap- 
pen to him to 4tand exposed to. 

The first observation that presents itself 
it — that in (he case of the applicant's olTeriDg 



himself to be imprisoned, the probability of 
ulterior eiil is in cose of acceptance extreme- 
ly small. Tbe probable case is, that in bb 
opinionthe justice of his claim is indubitable ; 
and if so, the instant that, bytbe exumination 
of the defendant, this appears to be the case, 
the imprisonment is at an end. 

True it is, that as before observed, the 
claim put in by him may be an unqueslioiiably 
well-grounded one ; yet still, if this be the 
course pursued for the purpose of giving ef- 
fect to it, eril to the defendant, evil to an 
enormous amount, and tbence undue, may be 
the result. Here then comes the case where 
the appropriate warning will be given to him 
by the judge ; — 

'■ Speak the truth ; tel! us whether tbe 
act of power you call upon us to exercise, 
would not, to tbe defendant, be productive of 
vexation in such Or such a shape ? (mention- 
ing it.) For take notice, that if it would, your 
demand will not he granted; and moreover, 
you may be made effectually responsible tu 
him, to the amount of an equivalent for the 
vexation thus imposed on him at your in- 

Three rules, however, may perhaps serve 
him for bis guidance : — 

Rule 1. Parties on both sides equally sin- 
cere: of two evils, reparable and irreparable, 
choose the reparable. 

Rule 2. Parly on side — say the pursuer's 
side — linctre ; on the defendant's, imiiiccre : 
throw the evil on the insincere de^ndant, al- 
though it should be irreparable, rather tban 
upon the pursuer, though upon bis side, as 
far OS appears, it may be reparable. Beason : 
By compliance with tbe demand, ofthe jus- 
tice of which the defendant is by the supposi- 
tion conscious, it ia in his power to preserve 
himself from this evil : thus, in fact, it is by 
himself that the evil is inflicted on himself. 

Rule 3. Of the magnitude of the evil, ci- 
ther absolute, in the case of a party on the 
one aide, or eomparative, in the case of the 
parties on both tides, no true conception can 
in aoy case be formed, unless tbe pecuniary 
eircitm stances of all parties betaken into the 

Such OS have been seen, are the dilTicul- 

\t and emburnusments which encompass 

the mind of the legislator whose operations 

ore )^verned by a real rt^atd for the ends of 

English practice knows of no such emhni- 
rassineiit. By Engliih judges, wboin relation 
lo this part ofthe field, as in moat others of 
the beld of procedure, have saved the supe- 
rior authority the labour of legishttion, no 
■uch embuTa»sment has been fvlt. Acting 
with uncontrouled power in the pursuit of its 
own ends here aa elsewhere, the fraternity 
have been dtting upon velvet. 
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So long as lo tbote endi no eounter-weu- 
rity eeemcd neceuary. no counter-aecurity 
would ihey giie. Till leu tbwi k century 
ago. by any peraon, almost any otber migbt, 
on paying of ibe pric^e bied to Judge and Co. 
— Ibe price atwbich liberty wa« sold — be cast 
into prison. When at last, by tbe oppression 
■nd dfpr^datiun lliua conimilled, an un«B±i- 
neas wu felt to s'icb an amount a> to find it« 
way lo tbe eats of n lawyGr-led. wlf-styled 
and >elf-(eated rcprescntalion of the people, 
B coiinler-aecurity, «ueh as it waa, was ea- 
tabliibcd, and that security conaiited in an 
oath — an oath, the sole panacea for so large 
B portion of tbe maladies introduced into the 
body politic by the hands of lawyers — tbe 
ceremony called an oath, no matter by whom, 
any more than under what ciicumitancea, nor 
to what ends, performed. 

Of this nowum, the inauRiciency to nil 
good purpotes, in whatever form it baa ever 
been adminiitered, ii shown elsewhere. What 
belongs to tbe present occaiion is tbe obser- 
vation, that in this quack medidne eonsiits 
the whole of the counter- security afforded, 
OD an occasion for which the need of an ef- 
fectual counter-security is to urgent as it has 
been seen to be. 

Should a roan aay, " Should my friend fail 
to do what is required at hia bands, lake 
me ; commit me to prison, and keep me 
there, till he does." For the acceptance of 
no such olTer would he find a door left open 
anywhere by judidal practice; that ii to say, 
in an immediate way, for in an unimmediale 
way it biu been left open with but too much 
effect. 

In this ease, then, the only sort of security 
that is giren. ia that which li given by aelf- 
Eubjection to collateral responsibility in a 
compensational shape. 

This, however, does not amount to that 
mode of security which has just been desig- 
nated by the appellation of the pledge-giving 
mode. Of an eventual debt tbe exiitenee 
is indeed recognized i but of the money due 
Dy this debt, tbe eventual oblainmenl if left 
to the same decision, as it would be in the 
case of the applicant, if no such security ai 
that which is here in question were afforded 

Blackatooe in hand, — " By lh« law of this 
country," exdairo* the ponegyriBl, " no man 
can be deprived ofhis1ilMrty,1houeh it be but 
for a moment, mthoul a charge on oath for 
bis security I" A chargs ? A charge for which, 
be it ever so utterly and knowingly Gslse, be 
by whom it i* made, has not in one instance 
out of many a hundred, not to say thousand, 
anything to fear I— nothing at all, if cither be 
be loo poor or too loosely connected with tbe 
ternrory, to b* worth pioaeeutlngt or the 
viciiin be tM> poor lo prosecute, or not vin- 
dicuvi: L'nuuuh, aiid at the came time rich 



enough, to tax himself to an indeSnite amouni, 
for the chance of sending off his injurer to a 
settlement which perhaps it i> Ids wish to 
repair to. An oath ? — a ceremony whichaU 
merchanlB,'cinnpelledtoil by all parliaments, 
and which att good men and true, inaligated 
by the example of all eelf-actesled Teceiven 
of tbe Holy Ghost, and the frequently re- 
pealed instigation or approbation of all judges, 
are in the face of those same judges contiau- 
ally treading under fool, with consdence in 
their rooutbs — ■ ceremony which enables 
every petty tyrant, On pretence of preserving 
the peace, with full assurance of impunity to 
do with the belplesa, that is to say, with nine- 
tenths of tbe community, what he pleases. 

CHAPTER XX. 



§ 1. Degrtet in tht tcalt of affiuenct, hm 
measaretl fur the puijioici of tontftnaatiel 

Or a penon's place in (he scale of affluence, 
the altituile will be as the amount of his 
money and bis money's worth, directly ; or 
the amount of his pecuniary burthen, and 
quasi-pecuniary burthens, inversely. 

Accordingly, no assessment ought to be 
grounded on the consideration of his means 
exclusively: none without taking into tbe ac- 
count tbe amount of burthens as above. 

In the account of means, or say osseM, due 
regard will be paid lo the difference between 
income derived otherwise than from capital, 
and income derived from capital. 

In the account of burthens will be com- 
prised the expense of muntenance, afforded 
by the parly to such dependents as belong to 
him. deduction made of such earnings, if any, 
as they are in tbe linbit of making. Of such 
dependents, examples are tbe following : — 

1. In the cose of a married man, his wife. 

2. llis children, such of them as are under 
age and unemancipated. 

3. Any helpless grand-parent, or other pro. 
genilor or progenitors, male or female, with 
whose maintenance be is obligatorily or habi- 
tually charged. 

In and for the purpose ofassenment made 
of a mulct imposed, the judge will proceed 
on conjecture — or say, vexatimi-iavmg esti- 
mate. In so dmng, after putting such ques- 
tions as lo bim shall appeal appropriate, con- 
cerning the sislion occupied by the party in 
the scale of affluence, suting his means of 
subsistence aa derived from ordinary day- 
labour, bandicrafiihip, art, profit-seeking pro- 
fession, or property — stating it at so much per 
year, or so much per week, — he will ibet*- 

* A Urge masaofihoe oiihi has been aboluhed 
liy ■ rrcent imute. S« Note prefixed to 
1 this collection.— Kd. , 
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upon ftalt tbenmouTitofthefmilrt, ded»rmg 
M the same time its ntio to ibe lunouut of 
hi> annual income. 

Tables «)n»truct«d for this purpose, to 
save time and labour in calculation, will be 
kept hungup in tbejudieatory, and form part 
and purcel of tbe furniture tbereof 

The judge will declare, that from such 
data as have come to his observation, tliii is 
tbc nearest estimate which he is capable of 
making. 

Antecedently lo this declaration, he will 
have elicited from (he enamination the amount 
of the pecuniary burthen. In the ordinary 
rat^ of a person unmarried, this amount be- 
ing eqiui to 0, a word or two will be suffi- 
cient for the probation of it. In the case of a 
female, small is the number of words which 
in general will suffice. 

If, upon bearing the amount of the mulcts 
(regarding the estimate as excessive,) the 
nuletce chooses rather to undergo examina- 
tion for the proof of the correct amount of 
his means of payment, than pay it or stand 
bound to pay it, he will declare as much, and 
the judge will proceed to take his examina- 
tiun accordingly. 

Divers circumttsnces will be apt to concur 
in preventing an estimate thus taken from 
being 10 correct as could he wished. Buttbey 
ore inbcreirt in tbe nature of the case ; and 
theinabilily to reach tbe highest point in the 
scale of exactness is no reason for omitting 
lo make the nearest approach to it which is 
cnneietent with the avoidance of preponderant 
evil froDi tbe same cause. 

1. In regard to means. A person who, 
being attached to this or that profession, de- 
rives not Irom it, as yet, any quantity of 
emolument which does not to any degree fall 
short of that which is ascribed to him by the 
Texalion-»sving estimate, submits to a mulct 
which is in truth excessive, to save that hu- 
Tuiliation and prejudice to his professional 
reputation whicb would be the natural result 
of tbe discloBure. 

2. In regard to burthens. What may bap- 
lien is, that a burthen bearing any proportion 
to his means, may be produced by the obliga- 
tion, legator moral, of affording maintenance 
to the offspring of an unlawful intercourse, oi 
to B person with wiiora sucb intercourse is oi 
boa been muinlaincd. 

I §2. Cttiti the grand iiiimmml of atiichitf 
in Engliih practice. 
When, through the instrumentality of an 
English judicatory, depredation and oppres- 
sion are committed, coats are in such cssei 
the capital instrument. No complaint H 
frivolous, but that, with the belp of this in- 
sirumeiit. the ruin of any one of tbe tbsI 
niBjority of the actual population may to i 
certainly be accomplished i and to every one 
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who will make tbia use of it, a perpetual, and 
st an ample reward, is continually held out. 
liy «ome trjding imputation cast on his re- 
putation by Nokes, a correspondently trifling 
injury is sustained by Stiles. Under natural 
procedure, at tbe first and only interview of 
[be parties before the judge, the matter would 
be settled between them: Nokei receiving 
under the band of Stiles an acknowledgment 
of the misrepresentation, with exprrssioiis 
of regret for the having pven utterance to it, 
and an ample compensation for tbe two days 
of Nokes'i time consumed in the application 
for redress-, one, by the application mode to 
the judicatory for the mandate requiring tbe 
attendance of Stiles, the other by Bltendanco 
paid by Nokes in consequence: fees to judge or 
judge's subordinates, none ; fees to advocate 
or attorney, none : no such assiitaucc being 
of the least use. 

much for natural procedure. Howstanda 
the matter with technical procedure 7 The 
suit carried on in tbe usual manner, at the 
usiml expense ; and tbe misrepresentation 
being proved, the frivolousncss of it at the 
same time made manifest, the judge informs 
the jury (hat they are bound to find for the 
defendant, but that the damages are at their 
option, and that the sum appointed to be 
paid on that score may be as small is they 
p!,.... 

The damages they accordingly assess at b 
farthing. Defendsnt triumphs : but the tri' 
umph is a dear-bought one. Behind this far- 
thing lies B sum of from £50 to £300 in the 
name of costs, sadly contrsiy to the expec- 
tation of the unhappy Pyrrhus by whom this 
ttiiunph has been enjoyed. If he has no more 
than a moderate share of busineis. whatever 
bisemploymentmay be, another such triumph 
is not necessary 10 the accomplishment of his 
ruin: Ibesingleone is sufficient, when, to his 
own costs, those of his adversary's are also 

Who set the plaintiff to work ? The attor- 
ney : for out of these two or three hundred 
pounds the attorney pockets no inconsider- 
able share. Thereupon comes the usual out- 
cry against attorneys — " O, what sad wicked 
men are these attorneys I" 

But who set the attorneys to work? The 
judges and the Uouse-of- Commons lawyers. 
By whom else was the system of depredation 
created and preserved ? By the judges was it 
not created? — by tbe lawyers in both Houses, 
their descendants and others linked together 
by the ties of the same sinister interest, pre- 
served: preserved in a negative vmy, by 
care taken never to introduce any measure 
that can operate a* a remedy, completely 
obvious as ia tbe remedy; positively preserved 
by standing up, and being known to be in 
constant readiness to stand up, to oppose with 
all (he xealthatinlcrcst and interest-begotten 
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re, wbataoever proposed 
remeoy edsu near on the face ol' it any pro- 
miw oi' being productive of that etTcct. 

Ib not A rewBTtl — a real rcsrard, thui per- 
petually hi'ld out by them to everybody ivho 
will be inslnimental in tbe production of the 
evil aboyementioned ? Where is tbe villanv 
in the profit of which they do not took to 
■barera? — where ia the vilUny — ^aolong 
instead of punishment, it i« reward that they 
jeap from it — they are not at all times ready 
to do their oCuiost to render triumphant? 

Yet while these men reap the greater part 
of the profit, and by their tonguei contribute 
might and main to tbe success of it, the at- 
torneys, who arc but the machines for con- 
veying the miichievDua matter to ibat tair — 
the attorneys, whose share in the production 
of the mitcbief ii in comparison at nothing 
— on the attorneys do the people, the ally 
■nd unreflecting people, east all the blame. 
Thus comes an ex- chancellor. Lord Redes- 
dale (by whose incapacity the unhappy people 
of Ireland were so long afllLCti-d,) and, as if 
bis own practice had not taught him so com- 
pletely the contrary, observes the popular 
delusion, takes advantage of it, and hy his 
{alse certiScates assists in casting on that 
cotnparatirely innocent branch of the profe 
■ion all the blame. 

By whom waa this system of depredation 
and oppression inrented and organized ? Was 
it by the attorney, any part of it ? No, hut 
hy tbe judges — the whole of it — the judges. 
with their partners and accomplices in both 
Houses for their protection and support. 

§ 3. Burlhin of coiU miaimLed. 

Fundamental rule : — Antecedently to the 

■decision as to tbe question whether any party 

' bin the wrong, and if yes, who, andin what 

' my, and to what extent in the wrong. — to 

! the govenimeni, at the charge of the people, 

m ibr the benefit of the people, in their even- 

^ tual capacity of suitors, it belongs to take 

upon itself the burthen of costs, even though 

^iun its 10 d<niig the aggregate amount should 

b some degret' receive increase. But this 

irill not be found to be the case. 

After minimizing tbe burthen, in so far as 
't cannot but rest on the pirtjes, one or more 
[ of them, the endeavour of the legislator will 
[ be to 6x it upon each party, in amount bcar- 
L big » proportion to the degree in which he 
^1* in the wrong (oi say, to blame, at bhime- 
f worthy,) regard being had to the distinction 
|- ketween blamelessaeis, rashness, and evil 

By the burthen, is here meant the painful 
sensation, not tbe pecuniary amount of the 
loss by which that sensation was produced. 
For in so Gu- as the location of the burthen 
has for il< object, effect, and tendency, tbe 
fnyeniioa gf future lioiilur wrougi, it is by 
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wealth, that the effect produced 
will he proportioned. 

When as between a parly on one side and 
a party on the other side, pecuniary citcum- 
atanees are tD a considerable degree unequal, 
it fullows, that to render (he pressure of the 
burthen equal, it is necessary that tbe pecu- 
niary burthen should be assessed in a larger 
proportion on the richer, than on the !«•■ 
rich ; that proportion being directly in the 
ratioof tbequantumof the matter of wealth 
possessed by them respectively. 

Here, then, ia a case in which, on an accoont 
difierent from that of blame, the pecuuiurj 
burthen of rasts mey be. and ought to be, 
assessed upon a party, namely, the magnitude, 
absolute and relative, of the net quantity oE 
Ih in bis possession, or at bis command, 
(his mode of assessment there is nothing 
with relation to the other part m 
tbe system of government. Tbe object — the 
declared objeet at least, of those who bav« 
the management of the public expenditure, 
is to maximize the equality, to minimiiethe 
inequality, of the pressure produced by the 
correspondent taxes: no reason can be as- 
signed why tbe repartition of the eensiblB 
burthen should in this case be determmed by 
principles dilfercnt from those by which it is 
determined in those other cases. 

Efficient and jmtiflcnlive causes of subjec- 
tion to indemniGcBtional obligation, in respect 
of costs of liligation, are the following : — 

1. On the port of the ot>ligee. criminality 

2. On the part of the obligee, culpability 
by rashness or heedlusness, ' 

3. On tbe part of tbe oliligee, superiority 1 
in the scale of opulence, relation liad (o tbe | 
position of the adverse party in that s 

Parties with relation to one another are — ■■ 
I. Adversaries ; 2. Associated allies. 

Considered with a view to eventual ri 
bursementat the charge of an adverae party, 
costs, say liligalioial eoilr, require to bo 
distinguished into — ^ I. .^nte-contestallonal, 
or say. jjro-contestational ; and 3, Contesta- 

anle-contestational, understand such ■• 
been incurred by a party, whether on 
tbe pursuer's side or on the defendant's tide: 
jn the pursuer's side, before he has been cnu- 
ttituted such -, on the defendant's side, befute 
ie has been constituted such. 



ligation will not be imposed in any case, with- 
out antecedent allowance and authorization 
of tbe expenditure, by a mandate of I he judge. 
To a mandate to this effect, give tbe denu- 
tnination of ^ luii/alioaal-iiUbartaneiit-aiitko- 
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As B ground for the Issuing' of a litigB- 
tionsl [tiiburBetnfnt-sutboriution muidkte, 
the juilge confronts wilbone anotber, the two 
qumiitics, to wit — 

1. The quantity of lulfcring in the ibape 
of pecuniary ton, and other ihBpes, likely to 
ensuv to the party in question, for want ol 
the diibursGuient, on the lupposition of iti 
nut rectivini; authorization, and tbu> resting 
iin the shoulders of the disbursing party. 

2. The quantity of suffering litely tu 
produced in the breast of tbe party on 
opposite side, in the erent of tbe burthen 
being removed to his shoulders, from those 
uf the party or parties on the other aide. 

In respect of contcBtationd coots, indem- 
niGciiliunal obligation will not be imposed, 
unleu pre-autboritAtion far the disbureement 
hus been given by the judge ; for if it were, 
l)ie power of tajBtion, at tbe charge of one 
pnrty, would thereby be given to the Other. 
Tbei to any patty, whether in tbe right or 
not in tbe right, no power should be given 

'rcisable at tbe charge of ■ party nt 



the» 



snifesl. 



For in this ci 
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niited amount might thus be giren to the bur. 
then so imposed ; and beyond what is proper, 
on the joint consideration of salisfoclion and 
subsequent punishment, whatsoever quantity 
of money is thus ciBcted, will bo wrongfully 
exacted : tbe act is an act of oppression. 

In proportion to a man's ^titude in tbe 
scale of opulence, will be tbe danger of his 
fklling into transgression in this shape : for 
iti that tame proportion is his ability to make 
the SBcrilice necessary. 

Ofall these transferences, remains the most 
important, which is tbe transference of so 
large a portion of tbe at preient customary 
■nass of Judicial operations, from professional 
hands paid by the party, to the official hands 
paid by the public ; all danger of abune, from 
quantum and increase of private profit, being 
obviated as above. 

Immediately or unim mcd lately — without 
or with tbe intervention of other minds one 
ormore^in tbe judo's mind must have been 
presented all the objects, by tbe contempla- 
tion of which his decrees have been deter- 
mined. Behold now the effeels, in to Ur as 
an intervention of this sort has place. Good 
in no shape ; evil in a variety of shapes : evil 
even when tbe auistant employed is of the 
gratuitous class ; evil incomparably greater 
when he is of the mercenary class. 

In the Erst place, take the case where the 

I evidence on which the late of the suit de- 
pends, it all of it of the nature of personal 
■nd orally-delivered evidence: after that, the 
esse in which ready-written or real evidence 
b substituted or added. 
Vol. tl. 



First, suppose the substitute a gratuitous 
aswslant. Note, then, on this occasion, the 
principal is thai one of the two to whom the 
bets of the case are exclusively or mostly 
known : this being the ordinary nue. In so 
far as it h to the substitute that they are best 
known, these evils will have no place : — 

Evil 1. Augmentation, doubling at least 
tbe quantity of time consumed: instead of 
the party stating the ease at once to the 
judge, the party has to state it to bis substi- 
tute, and then the substitute to the judge. 
Be its amount what it may, this evil it a cer- 
tun one, being inseparable from the nature of 
ihccste. 

Evils. Misrepresentation applicable to every 
part of the whole quantity of matter of bet, 
which the claim on the pursuer's side has for 
its ground : misrepresentation by the substi- 
tute, with correspondent danger of deception 
and mitdedsiou on the part of tbe judge. 

How infinite the diversity is, which this 
evil admits of. is sufKciently obvious ; endless 
would be the task of an endeavour to deli- 

Evil 3. On the part of the substitute, io- 
cs pardty of securing attendance and narration 
of such evidence as tbe supposed percipient 
ritness has It in his power to afford : under 
obligation is this witness to afford infor- 
lation to any person other than tbe judge. 
Evil 4. ProbabteincompletenessaoU undue 
partiality of the mass of evidence. 

In this state of things, evidence not being 
obtainable from any witness who is not will- 
ing to furnish it — to tiimisb it in the first 
place to tbe applicant, and thence eventually 
and probably in the judicatory to the judge, 
at the price uf the vexation inseparable irom 
tbe operation. — an exclusion is thus put upoi: 
the evidence of all witnesses who are not more 
r lest partial witnesses. 
True it is. that the party himself has no 
lore power than his gratuitous substitute to 
discover or secure the delivery of reluctant 
v)denc«. But for the obtaining it from the 
authority of the judge, such evidence as tbe 
nature of the case happens to aflbrd, he ^as a 
much better chance, when staling the case to 
the judge immediately, than be can have when 
the judge receives i[ no otherwise than at 
second-hand, subject to the danger of omit- 
sionor misrepresentation, however uninteo- 
tional on the part of tbe substitute as above. 
Now suppose the substitute a mercenary 

Infinite is the augmentation which the evil 
eceives in this case. 

Engaged by sympathy, the gratuitous tub- 
titute bas no interest different from that of 
tbe principal, for whom be is content to 
ject himsoir to the onus of vexation intepH*., V 
able from such busines*. ■ 

Opposite to that of bis rlienl (lor sudi, an 



Opposite in rfspeet of the collateral endi 
of jmtice: for out of, surf proportioned to, 
the deUjtvexation, and eipeiise to which the 
■uit gives binfa, are his profitt. 

Opposite even in reepert of the main end 
of jutlice, rFrtitnde of dediion, — Bvoiilance 
of miiderinon, with execution and effect nc- 
eordant. For out of misdecision in the luit 
in quMlion, may nriae an ippeal, or a new and 
iadapendeot luit. 

Ob rious indeed ia the chei^li opposed tothi; 
ainistcc intereil, by regard to reputation ; 
upon which another obrious supposition is, 
that quantity of business will depend. But 
the more closely the nature of the esse is 
looked into, the more Feeble snd inadequate 
win this check be seen to be. Of tbis inade- 
quacy the view will be the cleirer, when the 
torce of the sinister interest [s taken into 
coniidergtion. 

§4. Partiei WTonijed prtierred from niieitU. 

An elTectua] security for apprupriafe apti- 
tude dd the part of the judge, as well as all 
other public funetionariea, is the light ofpub- 
lidly kept directed upoti all judirial opera- 
tions, in all cases except the comparatively 
amall number in which, by reason of this or 
that speciil cause, an adequate demand for 
temporary privacy, or say lecresy, has place. 

Of this publicity, one eifectoBl mean ia 
liberty to all persona without exception to 
take notes uf ererything that passes in the 
jnitice-ch amber : and to the report founded 
thereon, to give whatsoever mode and degree 
* ■■■ ■■ ■ -„ question ii able 
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and willing to gii 

Of the instruction thus derived, the 
will depend upon and be in proportion 
clearness, correct ness.andcomprehensiveneai, 
as also the eiact relevancy, of the matter to 
which publicity is so given. The end and 

turposc of it will he counteracted by every 
>t ofaurpliuHge, that i> to say, of irrelevant 
Itwttcr, however in other respects innoxious. 
But it will be counteracted in a univenal 
dcgrea. and evil opposite to the ends of jus- 
tice produced, ifin the account so published, 
meuHou be made of any matter, the effect or 
tendency of which i« to bring down riiUcule 
upon an injured imlividual, by whotn, al the 
banda of iJie judge, relief from the burthen of 
the wrong ia sought, insomuch that the iii- 
JDtvdniltot obtains in the chamber of justice, 
•long with relief <Tom wrong, an addition to, 
and aggt«ntion of it. 

For tha pretention of evil in this ahq>e, 
every judge will, in hit judicatory, keep an 
attentive ew on whatever reports happen to 
Ik- given of tbe nrocecdings in Us judicatory, 
by ttw ptibU« pnnta. 
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of the ptrty wronged, or 

otion, be wUl place to the 
ofdefiimtttion. - ■- 

cies of the olfence eo desi^ated. any pub- 
lished discourse, any part of which has for ili 
object the producing mirth at the expense of 
B person wronged, on the occasion of the ap- 
plication made by him for redress at the huids 
of the judge ; tilling forth mirth at his ex. 
pensc, and thereby inSicting on him the ipe- 
cies uf mental vexation, the production of 
which is among the results of ridicule. 



§ a. Ftmale deltca\ 
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In a certjun class of cases, by the course of 
the discusfion, unless the arrangements ne- 
cessary tor prevention be established, tha 
senubilities peculiar to the female sex will bu 
liable to be wounded, and the suffering pro- 
duced by wrong will thereby, instead of re- 
medy, be liable to receive aggravation. To 
put exclusion upon evil in this shape, will be 
among the objects of the judge's care. 

To give, on any occasion, in compAtlson 
with the great majority of the people, niiy 
preference to thoie classes whidi are nursed 
in the lap of prosperity, would be inconsistent 
with the greatest happiness princi{ile, and 
thereby with the spirit and endeavour of the 
present code. More congenial to ibst prin- 
ciple — more conducive to equality — would. 
be the opposite course. 

But by the culture given by superior edu- 
cation to the human mind, sensbility is on 
various occasions increased: insomuch, that 
although from exhibitions and discoursca by 
which, in the mind of a person in a situation 
in life, occupying a low degree in the scale of 
education, no suffering would be produced; 
yet suffering in a cDnsiderable degree acute 
might be produced in the mind of a person 
occupyingahighelevation in that same scale. 



Of appeal, correspondent delay it an Lodit' 
pensable concomitant. Delay has the eSeet 
of injustice while it lasts. To all persons 
whose condition is in any way deteriorated by 
delay, it has vexation for its concomitant. 
Evil in this, as in all other shapes, it will ba 
the business of the law to minimize. To throw 
needless difficulties in the way of appeal, and 
in particular, to load this remedy with fac- 
titious expense, or to omit any means of 
disburthening it of this obstacle n-ithout pre- 
ponderant evil, would in this stage operate 
DB a denial of justice, as in the immediate 
stage. On the other baud, as by cheapness 
in the initiative stage of juridical proceedings, 
evils would be produced if nut acrompanied 
with measiirei of represnon Ibr the tettrielian 
— .-ji injurioui ones, «t will it of 
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nMeuity he in tlie lercninative stage. To ibe 
prevtiitJon of evil in thi) shape, the foUowing 
■rnngements are direi;tcd : — 

In s penil suit, if ia llie opinion of the 
juilge B]ip«lliite, the appeal wai groundlem, 
and tu iiiirh a degree groundletis, that in the 
mind of Ihc appeUniit il cannot reasonably be 
aupposcd tu bave been otberwiBS, puwer to 
the judge appelate to add to any puniibmeiit 
■uiceptihle of gradation, which coiislitutei 
the whole or a port of the allotted puniib- 
ment (burthen of compenaation included.) 
any portion not exceeding (one tenth} or (one 
fifth) of the puniehment appointed by the 
judge inimediale. 

On the appellant, if the original decree he 
not reverted or modified, will fall, of course, 
the burthen of conpeniuilion as to all coits 
imposed by the appeul upon the party or par- 
ties on the other side, as well as those imposed 
upon such party or partie* on the same aide. 
if any, aa did not join in it. 

Povrcr to the judge, in eon^deration of the 
pecuniary drcumstancei oftbcparlieionboth 
or all sidei, to reduce this snnie burthen of 
compensation in such maimer as to him shall 
aeem meet, stating, at the rame time, the coii- 
•ideradon on which such reduction has been 
grounded. 

To this head belong the arrangements by 
whieb, in the sort of case above mentioned, 
the appeal- warranting function is given to the 
^uasi-jury. 

Power lo the goremment adfocate. in case 
of a groundless demand by cither party for a 
rceupitulatory trial before a quau-jury, to de- 
mand theimpwition of a mulct, on the ground 
of the damage to the public by the useless 
consumption of the time of the judicatory. 

CHAPTER XXL 



g 1. Modt of liantftr. 
Wheh, for the purpose of cauning the defen- 
nve statement of a defendant to be received, 
or his testimony to be elicited, the judge of 
the originative judicatory proposes to transfer 
this operation to the j udge of another judica- 
tory, the mode of proceeding is as liiUows : — 
1. By the appropriate mode of conveyance, 
the judge of the origiuative judicatory trani- 
mita lo the judge of the proposed transfer- 
receiving judicatory, a missive, having for its 
prindpal purpose the causing him to fii a day, 
mi which the defendant in question shall, by 
■cccrsition, or prehension and add uction,aa the 
caie may require, be called upon, or made to 
, attend, at such proposed transfer- receiving 
I Jodicatory. Name of such missive. — Co- 




will bo inclosed an exemplar of the record 
on which has been entered the minutes of 
the proccediDgsin the originative judicatory, I 
down to that time. 

3. To every party whose demand-pftpcr, or ' 
defence-paper, bas been received — as also to 
the defendant or proposed dcfcndEuit, wboae 
defensive statement or testimony i; proposed 
to be elicited, at the proposed transfer-re^ 
ceiving judicatory, another eiemplar willals 
be delivered or transmitted ; or, in case i 
eitra-numerousness, a certain number of a 
emplars will be sent, tor the purpose of their 
serving, each of them, for the use of a cer. 
tain luunber of the parties on that aide, their 
names being accordingly mentioned. 

The form of the missive iaoa follows: — 
To Me Judge of Ike Imnediale Jiiilicalonj R, 

thi Judgt of the lamdiate JmUealon/ S 

aili brotkerlji rtgard. 

It being understood that the defendant j 
White has a habitation on your territory. thU 
Is to request you to name a day for the hear- 
ing of the said proposed defendant, and re- 
ceiving his defence - paper, and if need be, 
examining him in relation thereunto, or eli- 
citing bis testimony, confessional and sclt 
disserving, and performing any such other 
operatiaii in relation to the suit, as the jus- 
tice of the case may be found to require. 

For this purpose 1 herciviili inclose No, 
1, containing the record of the prooeedlngi 
down to this day. 

Wlien bis defensive statement, with hia 
eismination rebitive thereto, if Dec«>sary, it 
made, be pleased to remit to me [ ] 

exemplars of the record of the judicial ope- 
rations performed in your judicatory , together 
with any lucb judicial instrumeuta as may, oa 
that occasion, have been exhibited. 

If, to tfae judge addressing, it appears 
that in the judicatory of the judge addressed, 
the suit may be more conveniently continued 
and ternunated. or continued until ■ purpose 
therein named has been accomplished, oc 
found unaccompliabable, in this case he will 
say, Be pUated to lakt cogaitance of Iht mil, 
aJideonlinue iliiiilil,(fc.: or until bg compliance 
or extCBtioH il is concluded. 

S 2. Teitiffivig iciincu, /low ptocHrable. 
If for tbe purpose of examination, to be 

party on eltbcr side, tbe originating judge 
refers tbe matter to a co-judicatory, be will 
transmit to tbe co-judi calory, for the infor- 
mation of the judge and all parties interested, 
an exemplar of the record of oil proceeding* 
in the suit down to that time. 

So likewise he will at the same time trans- 
mit to the judge a tetter informing him of 
tbe address of all who have appeared in per- 
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■on, or by proiy, as jiartie-i at hit judicatory, 
fbrthe purpoae of their being acwraed 
I Gi>-judirutory sb occasion may require. 

At ihe same time be will give hit opinion 
a to the qucGtiun, at which of the two 



the < 



nthe n 



ends of juBtice, be further 

L Jroceeded upon, uid (tnally determined. 

f In case of disagree men I, the judge of the 

Ori^nal judicatory may, ut)Di> hii responsi< 

bilily, peraeTere in retaining cognizance ot 

tile luit until the termination thereof. 

In thii case, ■ party whose desire it in thai 
the eisruination be taken in the poat-origina- 
tive judicatory may, upon hi« responsibility 
i3>ts, appeal ai to the point, to tbc 
_ _ ta judicatory — to wit, to that appel- 
I Mie judicatory within the territory of which 
' the territory of the originating judicatory U 
dtuated. But notwithstiuiding auch appeal. 
the judge of the origiuating judicatory may 
persevere in proceeding, if, on a detenntnate 
account mentioned by him. aucb perscveranc* 
be neceesary to the prevention of irrepanibtt 



To Ike Judge inmeiiate of Woou™ mb-dii- 
tricl, the inaudiatt Judgt of Hillmi tab- 
. i£ifrtc(. Kith fratetital regard. 
IKOWJI a^uul waiTB. 

1»( J««. IB 
Herewith I inclose an exemplar of a pre- 
h en aion- requiring mandate, directed to my 
prehenaor John floldfast, to be eventually 
e^iecuted in "Our territory, 

CHAPTER XXII. 



§ 1. Subjnt-matUr. 
Phehensioh, applied to things, will be with 
reference to — 

1. A tiling immoveable: as a bouse. Of por- 
tion of land. 

2. A thing moveable ; aa a horH, a carl, a 
bed, ■ painting or other product of the fine 

3. A stock of things moveable ; such as the 
whole or any part of a man's agricultuml 
StOcl£, or trading stock. 

tn each of these casea, it may be to be pre- 
bended, with or without things which in rela- 
tion to it are itioiea appurltnatica, as being 

In each case, the prehension-mandate will 
contain the instruction requisite for diitin- 
guishing the prehtttdtndum, uid preichbe the 
disposition to be made of it. 

§ 2. Purpoiea, 



lodged, is to the judga 

a matter ol doubt. In ao hr as this is ths 

cose, search for it is necessary to be made. 

Of the purposes for which search may b* 
made, examples are the following: — 

I. As to persons. 

1 . A person whose fortbcomingncss ii de- 
Hred in the character of a defendant. 

2. A person whose forlhcomingness u de- 
sired in the character of a witness. 

3. A person in relation to whom a suipi* 
cion is entertained, that he or she is iUegally 
detained against bis or her will ; or though it 
be not against bis »ill, if within age of lawful 
consent, by reason of infirmity of mind or 
body unable to give valid consent, 

4. A person in relation to whom a suspi- 
cion has place, that although not illegally 
detained, he or she is kept in a state of undos 

II. Aa to thinga moveable 

1. A thing in rehition to which a ausiN- 
cion has place, that it has been the subject- 
matter of delinquency : for example, in (be 
shape of thefl, or embeulement, or wrongoaa 
dell ■ 



2. Or thai, in relation to delinquency in 
any shape, or right in any sliape. it would 
serve as a source of written or real evidence. 

3. A navigable vessel, or vehicle, in rela- 
tion to which a suspicion has place, that on 
search it would be found to be a receptacle 
containing any aucb subject-matter of delin- 
quency, or source of evidence, as above. 

III. At to things immoveable. 

1. A piece of ground, or building, for ex- 
iple, in relation to which, a suspicion baa 

place, that on search it would, in some pan 

2. A piece of ground, or building, for ex- 
ample, in relation to which a suspicion haa 

, that on search therein would be found 
moveable thing. which has been the tub- 

oaller of dehnquency. aa above; or a 
thing which would, as above, serve as a sourca 
of written or real evidence. 

§ 3. Prehention applied lo perioiu. 
Antecedently to the deSnilive decree, lyj 
necessity alone is arrestation of the person ' 
iuslifisble, or permitted. 

The cases in which arrestation is oldaincd 
ir permitted are those in which, but for tht 
tecurity thus alTurded. a preponderant proba- 
bility has place, Ibat the Klving execution 
Ifert to the ordinances of the substantive 
rhich are in question, would not be ptaoti- 
ible. 
Arrestation may bare place for any of the 
purposes following: — 

I, Puniihment : in the case in wiucb, in 

rtue of a judicial decree, a person having 

been aenlenced lo be subjected to corporal 

punishment in any shape, he nut being in the 
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power of Ihc judicBlory >t the time, lo sub. 
j«t bim to tlic obligation impowd upon bim 
by Hr sentence, tlie perfoimwice of this ope- 

2. Stoppage of miaclilef, or My mischief- 
stopping, 

3. Swuring forth corairgnesi for juitieia- 
bility : i. e. (he being in ui eSeeCual muinu 
subjected to >uL'h obligation m in ibe nue in 
qurelion the law may require the person of 
the party to be tubjccted to. 

4. Securing forthcomiagneBi on his pert, 
for the purpose of evidence, or say of testifi- 
ealion, for the purpose of his being subjected 
to interrogation in Ibe charBctcr of a reUting 

5. Reraption after escape. 

g 4. CondUiau Btceatry tojuttify tkt Usuing 
of a vanoitl of arrcttaliun. 

On the part of him, who for the purpose 
of seeiiring payment for debt, or the perform- 
ance of any otber service beneficial to hinuelf, 
at the hands of the individual proposed ta be 
arrested, requires urestation to be made of 
any person by a warrant from the judge, a 
judicial declaration in writing to the follow- 
ing effect is oeces wy : — 

I, A. P. do solemnly and judicially declare 
as fullowi ; — 

1. A. D., in virtue of stands 
bound to render to me a certain service, the 
value of which, over and above that of any 
service claimed by him at my hands, is not 
less than [ ]. 

2. It is my uncere apprehension and be- 
lief, that unless without delay his person be 
■rrealed, aud placed at the disposition of Ibis 
or some other judicatory, he will, by with- 
dmwing his person or property, or both, out 
of the reach of this or any other judiratory 
belonging to this State, effectually, in the 
whole or in part, evade the performance of 
Uie aforesaid service. 

3. 1 Bckaowledge myself infanned, that 
in the event of my being convicted of wilful 
fiil«ehood or culpable rashncsi in respect of 
this my declaration, I shall, by ibc sentence 
of the law, be compelled to make full com- 
pensation to ibe individual thus injured by 
me, as also to undergo such ulterior punisb- 
meat under the name of punishment as (he 
law nrduns ; and in the event of my not be- 
ing able to render such compensation, lo un- 
dergo any such punishment as in lieu thereof 
the law bas provided. 

4. Moreover, that whatever may be the 
value of any service really due to me at the 
bands of the aforesaid A. D., still, if for the 
belief, that the arrestation hereby prayed for 
is necessary to prevent such evasion as above, 
there be not seen sufficient ground, I stand 
eiposed to the burthen of com pen sanation or 
punishment, or both, as the case may be. 



In case of mere rashness, the burthen will 
>t go beyond the full amount of compenia- 
m ; in case of wilful falsehood, punishment 
Ided to the above burthen will be severe. 



Seixure of things, movcableor immoveable, 
may have place for any one of the purposes 
following, vii. — 

1. Punishment, viz. ofthe individual whose 
property is seized. 

2. Stoppage of mischief; the property in 
question being either n subject-matter, or an 
instrumEUl of the mischief. 

3. Securing fbrthcomingnela for justiciabi- 
lity. 
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% 1. Jury IB general. 
EHQuaH taw, being the only source from 
whence, in any other country, any conception 
relative to the institution thus denoininaled 
is commonly deduced, — from this same body 
of law it is. that any explanation given in re- 
lation to it must be deduced. This, then, ii 
the standard of reference which, whether any 
express reference be made to it or no, must 
hereinafter be continually borne in niind. 
Taken in its . ' ' 



■ By the denominalian jury, thus employed, 
no disdnctive intimation is alTarded of any of 
the purposes for which the body of ihe men thus 
denominatKl are employed, or of the chu* from 
which ihev are selected. By a jury, in the oriKi. 
nal signification of the word, is meant neither 
mure nor less than a body of penons, by whom the 
ceremony of anoaih has been perCurmcd. Buton 
occanons out of .number, by persons of different 
classeJ out of number, separately and collectively, 
the perfamiBnce of the ceremony of an oath is, 
underthe Knglish law, likewise peit'ormed: in a 
word, to offices in gencTal, not to speak of unof- 
tici-il persons and accasians, generally speaking. 
In the characUT of on oblisatlon, imposing re- 
straint upon Ihe elfccts of sinister interest in any 
shape, nothing can be more generally and com- 
pletely futile. But the ceremony has two eBecu, 
which, under the system of misrule, may, to those 
who proKt by it, be with propriety termed advan- 
taeeous: one is, the causing a fuoctlonary (lo 
whose misdeeds ihert is in fact no resuainl ex- 
cept the will o( those bis superiors in power, 
whose sinister iulertst is linked with his.) whose 
wish it is to do a thing without being ihought 
wilUng to do it, lo appear forced lo do it ; the 

being thought willing to escape ^om doing tt, lo 
appear I'oruil to forbear from doing It. 
Qeor^ III. finding three or rDurmilllans of 
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inny be iefineA an ocraDonal body of i 
profes^onil luid non-official judgee, emplt 
to constjtule Bnd apply a cherk to tlie pc 
of a proFesaional or oHidal jud^, or bod 
judges. 

Juries may be diitinguisbed, in the first 
plnfG, into juries employed for general pur- 
posef , and jurieE employed Tor paiticular pur- 

Tha eases in which juries are employed for 
paniculsr and com pnrutivcly limited purposes, 
ace scattered over the field of English procC' 
dure in loo great variety to admit of enume- 
ration here. 

Juries employed for general purposes may 
be distitlguished into petit juriei and grand 
juries : pEtil juries again into common juries 
and speiual juries. Jurymen are the set ol 
men by whom, in Mnjunclion with the judge, 
to the end that execution and effect may be 
given to the hws, application ia made of those 
■ame laws lo the several individual cases 
which come before them. By what sort of 
men ought this application to bo made? — 
By what, but by those on whose will it de- 
pends by what hiinda those same laws shall be 

In any, and in what canei, nugbl a jury to 
be employed ? Of the sort of body thus de- 
nominated, the main uiie is to apply a check 
to the power of the permanent judge, or body 
of jndgesi that power which, bating appeal, 
would, but fat luch a check, be arbitrary. 

For wbatsoeyer advantages are derived oi 
derivable from this appendage, not inmnside- 
ruble is the price paid in the shape of disad- 
vantage. Only, therefore, in esse of neceisity 
— only in proportion lo the necessity, should 
employment be given to it. 

]. Bril effect the first, complication. 

3. Diminution made of rcsponsibilitr at 
the bar of public opinion on the port of the 
judge. 

3. At the charge of the individuals cm- 
ployed in this character, vexation, by reason 
of attendance; or, at the chargoof Ihe public 
or individuals, benefit in the shape of money, 
or some other shape lo compensate for it. 

4. At the charge of the suitors, increase 
given to delay, vexatioo, ud expense of pro- 

In another work,* wberp punishment wai 
the subject, the five cases in which the ap- 
plcation of it was unapt, were brought to 
view: where it is groundless — where it is 
useless — where it is needless — where it is 
inefficacious — where it is loo expensive. 

*u of course avcne to the sednc them rise n a 
An oalh, callid ■ coronaEbn 



oaih. framed for the i 



:rnft the appearance without the died of an 
.lipition, Ktved him for a pretence. 
_• See Halionale q/'/^miMnent, ami Halkmak 



Where the subject is this appendage to the 
judgment seat, those same cases may help ta 
serve for guidance. 

Appeal out of the question, by how mudi 
soever too expensive, scarcely in any case 
could this appendage be justly said to he use- 
less, needless, or inefficacious. 

But let the public he a good one — as foo^ 
as, by tbe help of such arran^ments as tbs 
above, it might be made everywhere, and the 
road to appeal as easy as it might be made, 
appeal will, in the great majority of cases, 
suffice to render it needless : especially if into 
the judicBtnry of appeal this qipendagc be in- 
troduced. 

Where neither party sees any such grourti 
of complaintai affords hopeof redress, appeal 
will not be made. Thus, for the reasons i^vi-n 
elsewhere, it will be, in the great majority 
of cases — suppose in nineteen out of twenty. 
Place no jury-box ui the judicalory below ^ 
place one in the judi(«tory above t here, by 
one appeal, you save nineteen juries. 

Thus much as to non-penal causes. 

With little variation, the samcohscrVBtinns 
will be found to apply wilb equal propriety 
to such penal causes as receive that shape anil 
denomination, for no other reason than tli« 
want of an individual party, lo whom com- 
pensation can be made. 

Cases where it is needless: — 

In a case between individual and individual, 
if both parties are as well or belter mtitfitJ 
without it as with it, it is needless — it is 



ethau 



iseless ; the c 



1 effect 



to it stand all uncompensated. Of the whole 
amount of the addition made by tbii appen- 
dage, to the expense of judiculnre. the effect 
is that of a tai upon justici : of this tax, at 
the charge of those who are unable to pay it, 
the effect is that of a prohibition. Of ibia 
prohibition the effect is, in the cases in ques- 
tion, a denial of justice. 

In the great majority of non-penal suits 
instituted, there exists not any dispute : the 
need of judicature is on the part of the plain- 
tiff; hisdemand is well grounded: on the part 
of the defendant, inability or hackwardnesa 
has been the sole cause of non-compliance. 
By the extra expense attached to procedure, 
by the jury, inability is not removed or les- 
■ned, but increased ; to tbc surmounting of 
batsoever backwardness may have place, 
lis instrument of complication aifords not 
isisfance, hut obstruction. 
Even where the cause of dispute, and &i~ 
pute accordingly, has existence, the great 
majority of the number of individual caieaare 
of the most simple nature ; if the parties were 
present, from ten to thirty minutes would 
serveas effectually for discussion, as the same 
number of years wonld. 

To Ibe greater number of cases tr 
ken, rather than to the levser. i 



I 
I 

I 



J 



natflin of procedure be in Mie fint insUnce 

Cauwt nude pemil by reuon of igfrrvt*. 
tiun stand upon a footing widely different. 



«betwt 



n iniUviduil Uid 



Ihan due syiupalliy, tlic interrali of those 
clusea whicb hesees lying und^r hia feet,— 



I 
I 
I 



individual, genenlly i . 
accident, and that a rare one, that the judge 
will itanil cxpoiied to tbe temptatiani offered 
by |)atticulsr and ainistei inlereit: from the 
magnitude of thig danger, defalcation may be 
made by arrangementi having for (heir object 
tlie eieluding funclionariea of this ckas from 
terving in district! In irbidi thej have eon- 
Nat loin criminal causes. ' 
In llie most important portion of these 
causes, viz. that in whieh the alleged crime 
belonga to the field of conBtitulional law — 
where, in a word, tbe rulers as such, in addi- 
tion to their Ebare in the uoiversBl interest, 
possess a parti eular interest. — the judge who, 
as inch, would never &il to possess (to an 
amount more or less considenlhle) interest, 
wldii to the ostensible situation of a judge, 
tbe real character of a party, vii. on the 
plaintiff's side of the came, [n these eases, 
notliiiig therefore that can contribute to the 
establishment of a counter-force, capable of 
applying an effectual check to the force of 
this temptation, can be either needless or 
superDuoof. Tbe power of ■ jury presents 
Ibe otily countei-l'orce applicable to this 
purpose. 

Ill another cJati of cases, tboufih tbe de- 
mand for ajury is not quite so strong, it is too 
strong to he resisted. The offcnCBS belong- 
ing to it may for this purpose be denominated 
offences through indigence, or the offences of 
the indigent : theft, fraudulent obtainment, 
robbery, i. e. fordble depredation, may tei*e 
for eiamplct. In tbe Buppre««ion of olTences 
of this class, men ofall ranks have, it is true, 
one common interest. But in proportion as 
the sympathy a man feels for individuals be- 
longing to the class in whicb offenders of this 
description are most apt U> be foond, is fiiint, 
tbe check applied by this social, to the self- 
regarding spring of action, is weak -, and the 
anxiety to reach tbe guilty predominates over 
the inclination to avoid striking the innocent. 
Tbe indifference with which a judge habi- 
tuated to the trial of causes of this descrip- 
tion, views the conviction aiul death of a 
defendant, guilty or innocent, might bo re- 
presented by the indifference with irbieh a 
hmcher contemplates the slaughter of a lamb, 



for the CI 



lieh be is paid — 



t for the delight, which the judge, bating 
■nd hated by the daa by which his victin 
areafforded, extracts from tbe contcmplatiD 
of their misery. A ciliicen of London will nc 
be at a lots for an example.* 

• «'riitm.in IBal— Ed. 



hy these ss 



s wiU be be led to regard 



sympothy tl 
upon tbe same level with his own, or above 
it. In England, seeing a judge (;uilty, as 
such, of a crime of any degree, from the low- 
eit to the highest, you ace determined he 
shall be punished. — you must murder him, 
for there arc no other means possible : if your 
wish is to see yourself punished, accuse hioi 
of it : you will not mi»a your mark. 

Of the cases treated on the footing of cri- 
miiiul cases, another division which may be 
mentioned on this oceasion, is that of tbe 
offences against the revenue. For an offence 
of this description, neither himself nor any 
particular connexion of his, will tbe judge 
be in much danger of becoming the subject 
of prosecution. Of tbe class to which he 
belongs, and by the sympathy with which 
he is engrossed, it is the interest that tbe 
mass of wealth extracted from the labour of 
the labouring classes be aa great as possible: 
the greater it Is, the more there isof it to en- 
rich them, and eocou rage others. Rather than 
see one guilty individual escape, what num- 
ber of innocent ones he would see suffer, it is 

A legislator ordaining, a judge dea«eing. 
that whatsoever a man sells that is fit to cat, 
(if the individual be one whom the kbgde- 
ligbtelh to honour with his punishments,) he 
shall be punished and ruined for it I Would 
you wish to see such a government, go not to 
Rome under Tiberius^ go not to Rome un- 
der Nero; — come to England under George 
IV., — look to tbe Treasury under Lord Li- 
verpool and Mr. Vansitlart. For a competent 
ground of punishment there can he no want : 
coffee is among the subjects of taxation, cof- 
fee is among the eatables snd drinkables taken 
for breakiiiiit : and the thing sold, be it what 
it tnay, is capatile of being eaten or drunk 
intteiaj of it. 

To that diriuon of penal cases, which are 
such for want of an individual specially in. 
jured. and which, from some cause or other, 
have escaped tbe being raised to the rank of 
criminal ones, the above-mentioned obser- 
vations will be found to apply, without any 
varistion that will not readily enough preseut 
itself 
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nimiln, cautiKg weal- 




fl GOVITI 

After ott. the great and principal use of jury 
trial haa been keeping up an all-pervading 
weakness in tbe whole (fame of goveinmenE. 

1 . The state of the English people hat been, 
in comparison with that of other nations. u> 
such a degree felicitous, as to bare been with 
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justice styled, in the luigunge of iti rulen, 
the envy and sdmirHtioD of ibe wocW. 

2. Tbe progperity thu> poaiMsril bus had 
for it« cause the Etate and condition of tbe 
gOTernniEnt, taken in all its parts. 

3. It has hftd for its caiut tbe ilate of the 
Ko*crtior>, with reference to Uieii effective 
power over tbe governed. 

4. But under that head it hat had for its 
CftUie, not the efficiency aiid plenitude of that 
fame power, but iu inellicieney ; not the 
strength of the governors n towards the 
governed, but their weakness. 

5. It has hod for its cause, not the de^ee 
in whirb tbe designs of the governors in re- 
lalion to tbe governed have taken effect, but 
tbe degree in which they have failed of taking 
effect. 

In England, government bai had for tia 
end ill vii'W the greatest happineaa, not of 
the greatest number of tbe rammuniiy. but 
of the comparatively few by whom have been 
shared among tbcinHelvee tbe powers, and 
Ihance the sweets of govemment. 

This state of ends in view is tbe reiult of 
that general habit of sc!f-regard and self-pre- 
ference which bas place in Ihe whole species, 
and is not merely subservient to its well- 
being, but noceasary to its very eiislenee. 

To this rule as applied lo governors (to 
thoM by whom the powers of government are 
exerdaed,) nut even does tbe case of the 
Anglo- American L'mU-d States afford an ex- 
ception. Over the few by whom the powers 
of government in detail are seen to bi^ exer- 
cised — over those in whose bands the opera- 
tive branch of government is lodged, stand 
tbe many in whom is lodged the conililalice 
bnuicb, with reUtion totbese same possessors 
of the operative bnmch of government; the 
possessors of tbe constitutive power placing, 
either by an immediate or unimmadiste ex- 
ercise of that power, tbe possessors of Ihe 
operative power; and tbe possessors of the 
eoiutitutive power either of theDiielves con- 
stitute tbe greater number, or are so linked 
10 them by community of inlorest, as that 
tbe interest of the greater number caimot he 
■acriliced by them, without tbe sacriGce of 
their own. 

In this state of things, whatever in a dif- 
ferent slate of things would bate been their 
wishes, designs, and endeavours, by the pos- 
sestors of the supreme operative power never 
are any endeavours employed to give effect 
to that univerully- natural and universally- 
prevalent self- preference ; for where success 
iHmanifestlyimpracticable.neitber endeavour 
nor design ia likely to bare place. 

Of thoM by whom in this eounlry, which 
is the envy and admiration of surrounding 
niitions, the powers of government have been 
piereised, the wishes, designs, and endeavours 
Meter have been, ndicim have been, «ny other 



than the wishes, designs, and endeavours of 
those by whom the powers of government 
have been exerdsed iii these si 



But in England, several causes have con- 
curred in preventing these wishes, designs, 
and endeavours, from having to so large an 
extent beun carried into effect, as in theae 
same surrounding nations. 

Of these causes, the power that has been 
eierrised by juries has been a principal, if 
" (he principal oi 



Tbe. 



:5 appear to have been as foUowi 



1. Theinsnlaratateoflbei 
by it has in an almost eiclusikc ditgree. ever 
since the Norman conquest, been preserved 
from hostile inroadi, with tbe waste attend, 
ing them, under which, at tbe bands of ono 
another and the English, those other nations 
have so frequently and extensively been suf- 
fering. Tbe division into South and North 
Britain, while it continued, fonned lo a cer- 
tain degree an exception: say, in a word, 
intularilg. 

2. The other causes may be comprised un. 
derone general denomination — general weak- 
ness in the frame of government. 

The following arc tbe particular causes of 
which this general cause may be said to be 
composed : — 

1. Jury-trial, more particularly in its appli- 
cation to such penal causes in which it baa 
bpcn the interest, real or supposed, of the 
manarch, and those in authority under him, 
that conviction should ensue. 

2. A bene&cial effect, and that tbe princi- 
pal one, of tbe power of juries, has been the 
comparative inexecution and ineffidcncy of 
tbe design and endeavour of the other con- 
stituted authorities against the liberty of tbe 
press and public discussion. 

3. Tbe weakness infused into the general 
frame of government by the lawyer class, by 
means of tbe course of practice punned by 
ibem, and rules laid down by them in prose- 
cution of their own particular and sinister 



Had the toeasurci of government had for 
tbeir end in view the greatest happiness ol 
the grealeal number — had the laws and ope- 
rations of government been in ■ uniform man- 
ner conatontly directed lo that end, — tar from 
operating as a remedy to evil, all such weak. 
nesa would have been itself, in tbe whole 
extent of it. an evil — an evil proportioned 
in its magnitude, to tbe importunce of the 
parts of the taw thus weakened and rendered 
ineffectual to those ends. 

As it is, it baa to a groat, to a vast extent, 
operated as an evil : nor, in its character of 
a remedy to the greater evil, has its elficacy 
been more than partial: in particular, as to 
the preserving from utter destructiou Iha 
liberty ot the press. 
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But partial u the rJTeetK of this lemedy 
have been — partial as the effects of Ihis, to- 
gvtbEr with the other csuees of debility in 
tlic forni of government, have been in their 
cbnracterofa remedy again »t raiigovernroent. 
— to such a degree bas the whole form of go- 
vernment, taken together, been repugnant to 
the only legitimate end of government, the 
grtintest bappineti of the greatest number, 
that notwithstanding tbc partial evils pro- 
duced by, and proportioned to, the general 
wealineas in the form of government, sueb is 
its nature, that by every fresh degree of weak- 
ness introduced into it, the interest of the 
greatest number is served in a greater degree 
thnn it i» disserved; and supposing tbe weak- 
ness to end in utler dissolutian. the utmost 
quantity of evil attendant on such dissolution 
would not be nearly equivalent to the quan- 
tity of good, which its certain consequence, a 
reiil constitution, having for its end in vieiv 
the greatest happiness of the greatest num- 
ber, would produce. 

Among the laws by which the greatest hsp- 
ptneas of the greatest number has been sa- 
crificed to the bappiness, real or supposed, of 
the ruling one, and the sub-ruling few, are 
the following; — 

1, All the laws which give to the persons, 
properly, and other rights of the nionareb, 
and hia subordinate rulers, as sucb, any greater 
*ecurity than is afforded to individuals at 
large. As individuals, they ought to have 
whatever protection is necessary : as rulers, 
ihcy ought not to have any niore. In the 
Anglo-American United States, no such extra 
protection is afforded them : and in Ibe Anglo- 
American United States, instead of being the 
less secure, they are the more perfectly secure. 
No King of England — no other man whose 
seat is called a throne, is so secure against 
hostile attacks by individuals, as the President 
uftbe Anglo-American United States is. 

2. All laws having far their object any 
obstruction, either direct or indirect, to the 
tree communication of opinion in relation to 
inntters of government on the part of indi- 
viduals, whether in writing ur by word of 
moulb. In the condition of tbnt people may 
ne seen, and Is seen, by all tfaat ran endure to 
sec it.theftiUest proof (hat no restraints upon 
any such freedom are necessary to the msinte- 
nance of the moat profound tranquillity, under 
a government in whicb the greatest happiness 
of the greatest number is the object really 
pursued. In tbnt same example may also be 
Keen another proof, that of all such restraints, 
the effect is not to cause trsnquillity, union. 
tn>o(l-will, or any other such moral instrument 
of felicity, hut to disturb it. 

Under this description come all laws against 
treason, and sedition — all laws against the 
Application of the press to the purpose of in- 
dintinf gtievuices in the government, and 



proposing remedies to those grievances, or to 
(he purpose of holding up to view inUiun- 
duct in any shape, on the part of any persona 
concerned in the ciercise of the powers of 
government — any public functionaries, con- 
sidered as such. And under the name of laws 
must he included all sham or spurious laws, 
as well as genuine ones : meaning by sham or 
spurious laws, the laws, as they are called, 
made under the name of rula of law, b/ 
judges, on pretence of declaring what is law ; 
for the genuine and the spurious are so mu- 
tually inlerwovcn. tbal to separate them is 
impossible. 

Of the laws and rules of law made against 
the liberty of the press, the ohjecl and en- 
deavour has been to secure not only impunity, 
but non-divulgation, to all misdeuils com- 
mitted on the port of any of the penons 
concerned in the exerdse of the powers of 
government — of the public trustees of every 
class — to the prejudice of those for whom, 
for form's sake, they every now and then ac- 
knowledge themselves to be in trust. Laying 
down such a rule, was doing much farther 
towards the establishment of a complete de- 
spotism, than was done by those who. in 
Hampden's case, sought to invest the king 
alone with the unlimited power of taxation. 
and had much less excuse for it in precedent. 
It was in efffct an open avowal of misrule in 
all its branches — a deL-laratioD of war on the 
part of h11 those who bear a part in the exer- 
cise of the powers of government, against aL 
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powers are exercised — a declaration of war by 
all rulers against all subjecla. 

Had it lieen carried tmn effect, by no ima- 
ginable particular act nf oppression or depre- 
dation on the part of rulers, could resistance, 
rebellion, deposition on the part of lubjecls, 
have been more completely justified; for by 
it, the design and determination to perse- 
vere, and for ever, in every such tyrannical 
course, was openly professed. Had it been 
with any consistency carried into effect, such 
would hare been the result; and it would of 
course have been carried into effect, bad it 
not keen for tbe power stiU remaining in (be 
hands of juries. 

In England, any such notion as that of suf- 
fering a judge to treat as guilty an indivi- 
dual who, in the opinion of ajury, hod been 
declared not guilty, would be intolerable : — 
scarcely would the highest paid, and most 
determined confederate, or instrumEiil of de- 
spotism, venture to accede to it : indeed, sup- 
posing it to apply to libel law, or, in a word, 
to any offences in regard to which the influ- 
ential members of the government took any 
interost. juries might as well be discarded 
altogether. But countries are not wanting, 
in which an artniigement of thii sort might be 
attended with preponderant advantage; fur 
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postesatd, how«wver exerciwd 
trcised by English juriec. would be 
patibte with tbc eiiitence to any Roud effect 
or penal, not to uy uf iion-peiiil laws. 

Suppose the excrdae oftliiE power on the 
part ijthe jiid^ limited to the «ae« in which, 
in the creiit of unbounded puiiiBbment, the 
injurjp done by it will not be irreparable ; l' 
injury done by it would be as nothing. 
cotnpariBon of the nuschief tiiat would be 
dune, either hy wi uncbeclied jury, 
checked judge. To any misuse of thi« power 
on (he part of the judge, check* of no ineHi- 
cient nature would be applied by an adequate 
recordation of the evidence, and regular re- 
ports of all such ruses, made to the central 
authority in the aeat of gupreme judicature ; 
■till more, if the importance of the case war- 
ranted any auch expense as that of printing 
and publishing the evidence in the district in 
which the cause has been tbu£ decided. 

5 3. la what cautet thaU a jury he taplvyed. 

In no civil eiuse, in the first instance. 

In every civil cause, in the way of appeal. 

In all penal causes in which reputation is 

affected ; viz, that class which in French law 

used to go by the name of grand penal. In 

general, not in the Grst instance in pensJ 

causes, by which reputnlion is not afTefted ; 

vit. in that c)a«fl which u^ed to go by the 

name of pelit ptnal. But in all these in the 

way of appeal. 

In EngUsh law, (with the exception of 
ihose causes of which the sort of judicatory 
Elyled a court of equity takes cognizance, and 
those of which, by local Matutes. cognizance 
is given to the suiall-debt courts, and a few 
ofa miscellaneous nature, of which cognizance 
is given tojuatice* of the peace acting singly. 
or in petit sessions, or in general acssioni,) 
every cnuse goes in the Gut instance to a 
judicatory with a jury in it ; also in the se- 
cond instance, if the great four-seated judi- 
catory, out of which the cause was sent to 
the compound judicatory conipoi^ of one of 
the twelve judges with a jury, have thought 
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Of the causes which are thus brought before 
ajuryin the firrt instance _in the far greater 
nuuiber.juilieeis outrageously violated by the 
course thus taken — outrageously violated, 
and of course for the benefit of the dass by 
which (he violation has been established. 

In by far the greater number of causes. 
there Is nothing for the jury to do ; in tact, 
there is no dispute. The Utigation has for 
its cause no other than, on the part of the 
defendant, either inability or unwUlingnett, 
(0 do what he is by law bound to do, and 
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Wherever inahilitir is (he cauH, whatevei 
is the degree of insufficiency antecedently tt 
the commencement of the cause, that degree 
is deplorably heightened by the progrctis of 
it. By the defendant, delay is purchased — 
pnrchased at a usurious interest; and the 
hands by which the interest-money is received 
and podceled are — instead of those of tha 
injured plaintiff, those of the lawyer, and 
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having been imposed on such chance as an. 
injured man wa> obliged lo purchase in the 
lottery of what is called j uslice. If the price 
so paid for delay, were paid in the fihape irf 
interest on the money due, the quantum of 
it would run in proportion to the amount of 
the money due: it would be proportioned 
to the advantage gained to the defendant by 
the non-payment, and to the disadvantage 
Bulfered by the plaintiff from that same cause. 
As it is, it bears no proportion to either 
stsndard ; it is the same, whether the prin- 
cipal money due be 403. or SAQfiOO. 

Ofanother class of cases that are brought 
before B jury, cogniiance by a jury is not 
passible: the impossibility has tor its cause, 
the time necessary for the statement and dis- 
cussion of the case. In the most ordinary 
species of cause, the ttjitement and discus, 
siun by ad vocstes on both sides, the charge 
given by (be judge, and the coiuidcratioa 
bestowed by the jury, occupy a coDsidemhly 
less quantity of time, than that during which 
twelve men can continue sitting together 
without inconvenience. But there are soma 
causes, the hearing of which in this mode 
euuld not he cooiploted in many times that 
portion of time. Various are the sorts of 
cause* thus circumslaoced. The most com- 
monly occurring sort, and those which are 
moat readily conceived to be in this predica- 
ment, ore causes of account. The attorney, 
and the advocate or counsel, as he is called, 
by whose advice a case of this sort is brought 
before a jury, knows full well, that by the 
jury, when it comes before them, nothing 
will or can be done in it. When tbe jury iis 
sitting, with the judge on the bench above 
(hem lor their direction, ■ discovery is pre> 
tended to be made, thai in that way it Oui- 
not receive ■ decision. Tbe advocates on 
bolb sides having hud their beiuls together, 
tbe discovery is announced to the judge — to 
the judge, whom long experience has pre- 
pared fur the receipt of such discoveries. 
Then comes the iiccet^iiary resource — sending 
tbe cause off to arbitration : arbitrators are 
then apptuoted. who are almost always some 
of the advncutes Ikemselves, or their con- 
nexions. An advocate on each side, or one 
chosen on both tides, now takes cogniiance 
lausc. The paymeut he receives being 
ioned to tbe number of his aittingK, 
^t tUM af Mflh, dm 
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stiBll not be too (treat, nor lb* number of the 
Uttiirgi too small. 

The i»u8e msy be wraple — at the utmott 
point of umplidtyi and in this raw happily 
■re b; far the greatest number of causes. It 
may be complei to the ntmoit pitch of com- 
pleiity ; and in this case are unhappily not a 
fevf. In the former case, the delay crealed, 
and eipcnse bestowed on jury-trial, is the 
ivhole of it a waste. Simple or complex, 
under the English system, one jury is allotted 
TO every cause, and to no cause more than 
one. Were the parties heard in preience of 
each other at (he oulset, nine-tenths would 
be disposed of in aa many half-houra ; and 
of the remainder tbere would he some in 
irhieh would appear at the first hearing, from 
one to half-a-doicn or more points, capable 
of confitilutingeacb of them matter for a se- 
parate jury- trial, and capahle upon occasion of 
bding Attributed, fur dispatch sake, amonpt 
as many juries. 

§ 4. Effectt adBanlaffcOHt and diaadnan- 

Direct and indirect: ^ of the efTerts of 
jury-trial, this may lerre for the first divi. 

By the direct effects, I mean those which 
flow in an immediate way from the causing 
ifae dedsion to be given by a jury, ^instead 
of its being pronounced by a judge or set of 
judges. — and that are produced in dvpen den lly 
of any influence eiereised by this drcums ranee 
on the conduct and character of tliu judge. 

Consider in the first place the effects of 
the first order i viz. ibe influence exercised 
by this circumstance on the rectitude of tbe 
decision pronounced in each individual cause, 
con^dered without reference to other causes, 
and without reference to the feeling* of any 
]«r<uins other than those of the parties to 
the cause, and their particular connexions. 

Supposing Ibat, on the part of the judge, 
adequate moral aptitude be to be depended 
upon, no advantage — no superior probability 
of rectitude of decision, could reasonably be 
eipeded, from the substitution of this ever- 
changing judicatory, to a permanent one. 
Neither in respect of intellectual appropriate 
aptitude, and more particularly appropriate 
information, nor in respect of appropriate ac- 
tive talent, could a company of men, taken 
promiscuously from tbe body of the people, 
and iliarged, perhaps for the first lime, with 
the function, for the apt diacharp! of which 
such close attention, coupled with so much 
discernment, is incidentally neceiaary, — be 
reasoiubly regarded aa equal, much less as 
superior, to a man in whole bstance the bu- 
KinesB of judicature hat been tbe subject of 
the study, and for a tune more or less con- 
■ ■■;, of tbe practice of bis life. Bntin 
yet known system of jndiortnre, into 



which jury-lrial ha.t not been allmitled. ap- 
propriate moral aptitude has been Upon *o 
bad a foottnf;, that tbe comparatively greater 
moral aptitude, which has in practice been 
given to juries, has more than compensated 
for whatever deficiency has had place in tbeir 
instance, in the article of intellectual apt!. 
tude, and that of active talent. 

As no cause is ever submitted to a jnrf 
but in Fonneiian with a judge, to whose in- 
struction they are, by the force of known 
usage and public opinion, predisposed to bnve 
regard, the appropriate information of the 
judge, whatever it be, is customarily at tbeir 
command ; and it is only by some particular 
and not customary direction given by them, 
with or without reason, to their will, that 
this supplemctit to their own inbred intellec- 
tnal aptitude can fiul to be turned to use : and 
where moral aptitude bits, insomuch aa the 
judge is diapoaiBd by any cause to decide in 
a manner contrary to that which, in his eyes, 
is justice, tbe probability of rectitude of de. 
cision is, instead of being increased by supe- 
riority in appropriate intellectual aptitude or 
active talent, proportionably decreased. 

Note, at tbe same time, that means exist 
whereby moral aptitude on the part of the 
judge may be placed on a much firmer foot- 
ing than it has ever been as yet, and at the 
same time be made to receive Increase. 

One pmnt tbere is, in reaped of which, on 
the partof the judge, if jury-trial be nor em- 
ployed, appropriate moral aptitude never can 
with any sufTicient ground of assurance be 
depended upon. This is freedom of bias, 
whether on the score of pecuniary or oilier 
interest, or on that of sympathy or antipathy 
produced by party affections, or propinquity, 
or remoteness in respect of rank. 

Now as to the eiTecIs of the second order. 
By these I understand, the efTects produced 
by the decision, in tbe cause in question, 
on tbe minds of the several persona within 
whose cogniianee the case in question, in the 
state in which It presented itself to the ju- 
dicatory, may happen to come. In this cbua 
of effects will be seen to lie the chief and 
most incontestable of the advantages atten- 
dant on the compound judicatory thus con. 
stituted. 

In the case of misdecision, this daaa of bad 
effects consists of danger and alarm — dan- 
ger of misdedsion in future suits, from the 
influence of the same cause, wbalever it be 
by which misdedsion in the past cause waa 
produced — alarm produced by the contem- 
plation of this danger. 

In tbe whole of tbe judicial cslablishment, 
suppose hut asinglejudicstory : forrimplieity 
of conception, nil it that of a single jodge, 
habitually exposed to misdedsion — lor ex- 
ample, 1^ the most natural and eamnian of 
the causes by which such disposition is liable 
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to be produced: vii. by lore of money. In 

■iich cue, the place of general tecurityii oc- 
«i|Hed by general ■Unn, No man, who either 
by poverty, or probity, or coniciounneu of 
wuitof akill lo perfarm with succeisthe pro- 
trn of nirruption. regards himself at able to 
defend himieir aguinit a eompetitar wbo to 
ibe diapoBition nddn the abjlily to practise 
corruption : nor ran he avoid regarding hi* 
property u b^ini; in a alate of perpetual in- 
Mciirity. Even be who, to the ability add* 
the disposition lo give a bribe, cannot but le- 
gwd himielf ai placed in a correspondent state 
of inucurity with respect to such part of his 
property ai would be eventually necessary to 
rompow tbe bribe. Even suppose corruption 
in a pecuniary stale effect uallyguardedagainst, 
itill (here remain favourable partiality on the 
■core of sympathy, unhvourable partiality on 
l.he score ofantipatby, as towards individualii 
individually taken, or as towards all the in- 
dividuals in general, of whom is composed a 
party in the state. 

See now how the matler stands in regard to 
the eOectsofthe second order. In (lie cause in 
question, misdecisian suppose bai had place ; 
a wrong verdict, a verdict generally regarded 
as wrong, has been pronounced. On the feel. 
ingi of the public at large — of that pari of it 
by whom cognizance has been taken of tbe 
cause — what are the evil consequences? An- 
(wer, none: Dinger, nonei Alarm, none. 
That jury has judged wrong ; but tbat jury 
IS 110 more. True it ii, that by Ibe same eatisea 
by which misdeeision lias been produced in the 
instance of tbat jury, the like effect may, for 
aught anybody can say, be produced in the in- 
atKnce of any other juries, True this, and 
what nobody can deny. Still, however, neither 

anything considerable, in cooiparison of mis- 
decision on the part ufa judge, when produced 
by any permanent, extensively operating, and 
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on the part of tbe jury misdedsion will not 
have place 1 for in some such proportion are 
the causes which (being defended through in- 
nbiliiy (a do what should be done, or through 
It) do not admit of doubt ; and 
n any proportion, evil disposition 
might produce misdedsion in the 
a unchecked judge. But be the 
>r H small, the alarm wilt be still 
unailer. To this dilTerence contribute seve- 
ral nuscs: — 1. The general preposscuJon 
in liivnuT of this mode of trial ; and. 2, The 
coniidrnee which, setting aside the causes of 
mistrust, men naturally have in tbeir own 
good fortuiia. 

English law may furnish a familiar example. 
ProsKCuiions tiir alleged libeli> and oUier 
olTHncei against government, frequent: *er- 
4i«a, aorae fyr the proifcutor, tb« prcm- 
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mcnt 1 some agunst it. (or the defendant. 

Now suppose these causes, all of them, tried 
by any judicatory of four of Ibe twelve judges, 
or by any one judge of any such judicatory, 
and in both cases without a jury, — wbo ia 
there of any party, hy whom, anlecedenlly lo 
trial, any the least doubt could be entertained 
but that a decision aftirmative of the guilt of 
tbe defendant would be (be result? 

Another division, in which the effects of 
this institution may be considered, it the fol- 
lowing: — 

I. Applying itself to the situation of tbe 
judge, it bit a strong and incontestable ten* 
dency to give increase to his appropriate offi- 
cial aptitude, considered in alUts bralicbct. 

1. To bit moral aptitude it gives increase- 
by the obligation it imposes upon him. of 
giving, with reference to justice, the beat 
appearance poieible to everything which, on 
the occasion in question, be does or tayt. In 
f.0 fiit as upon the effect of what be does or 
says depends the decision given by tbe jury — 
only in to fur as what he does and says, has in 
their eyes the appearance of justice, can ho 
hope to exercise any influence upon the deed- 
sion they are about to pronounce. Take away 
the jury, the judge does exactly what he 
pleases: if be pleises, he says whatever be 
pleases, and as little of it as he pleases. If so 
be that, id the individual cause in question, 
be is bent upon injustice — if in support of tbe 
decision which he is determined to pronounce 
he can find anything to say wbleb in bit eyes 
is plausible, he will, if be thinks it worth 
while, say as much accordingly: if he be un- 
able to find anything that is thus plausible, 
or the trouble of doing so is in hit eyes too ■ 
great, he will say nothing at all, and his will 
will not the less be d^ine. 

2, Appropriate intellectual ap^tude, inclu- 
ding appropriate professional informaiion. 

In this particular, the salutary influence of 
the necetsary presence of the jurt, and tbe 
demand it may bo continually creating for ap- 
propriate discourse delivered by him to them 
in the preaence of a company of spectators, 

itributes in a powerful and incontestable 
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any rate, agninst inaptitude 

or flagrant degree, in respect of this branch 

of appropriate aptitude. 

3. Appmpriate active talent. Without any 
considerable dilference, the above observa- 
tions apply 10 tbia branch likenise of appro- 
priate aptitude. 

Set aside the institution of a jury, the 
most complete corruption may be united with 
more than ordinary intellectual weakness and 
ignorance, and more than ordinary deficiency 
in respect of faculty of expression, and still 
tbe man be not incapable of giving effect lo 
Ins will in the situation of a judge. For hi* 
deciiion, be it what it may. (iprtttioii n 
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be found. But nhen tbnt ia done, all b daiie 
that is nertaury for Men to do : tbeleutsud, 
My> tbc proverb, is tootieit mended. 

II. Genrntl effect on the mindi of men In 
the rhorHPter of jurymun. 

The effects of the institution on the minda 
of the men to whom it happens to find tliem- 

in quealion, are not less salutary nor less in- 
ranteslable. Every j udicalory of which ajury 
forms a psrt. is ■ school of justice: nithoat 
the nime, it is so in effect. In it, the part of 
master 'u performed by the judge; the part 
of the scholars by the jurymen i and what 
takes place, takes place in a company more 
or less numerous of spectators. The repre- 
sentation there given is given by a variety of 
actors, appearing in so many different parts. 
There arc, at any rate (or at Icmt there ought 
to be, where no bar is set by special and pre- 
ponderate inconvenience.) the parties on both 
sides: on one or both sides there are com- 
tnonty witnesses : there are but too commonly 
professional lawyers, iu the character of ad- 
vocates i and there are, still more too com- 
monly, others in the cbararter of attorneys. 
By the various parts in which these actors in 
the judicial drama appear, and by the various 
«»!■ of character exhibited by diSerent indi- 
viduals in each part, affections of all torts in 
the breasts of jurymen are eiciled, and the 
Utention fixed ; and the reasoning faculty, 
with matter infinite in variety for it to ope- 
tate upon, is continually called forth into 



e which, in the shape of 
labour and eorrespimding expense to the in- 
dividual jurymen, if uncompensated, or to the 
public purse if they are compensated, consti- 
stutes a drawback which there will be occa- 
sion to speak of in another place. Against 
that loss on this score, will be to be set the 
profit on the above score — and that, it may 
be seen, is no inconsiderable one. 

These benefits, it may be seen, may be at- 
tained, if not in a perfectly equal degree, not 
very sensibly less than equal, so as a verdict 
be but given by the jury, whether that ver- 
dict be or be not binding upon the judge. 

Of the good effects actually produced by 
jury-trial in particular eauses, over and above 
its genctal and more extensive influences a> 
above explained, niucb will depend upon the 
state of the law. In proportion as the law is 
clear, the power given to the jury in form, 
will be eierdsfd by it with effect; the ver 
diet given by the jury will be the expression 
of their will, acting under the guidance of 
understanding. In proportion as the law 
is otherwise than clear, the verdict given in 
form b^ the jury will in effect be the dedsion 
of the judge; it will be the eiprcsaion of his 
will, in the giving effect to which his under- 
standing, such u it is, and bis active talent, 




such as it is, assisted by such appropriate 
professional information as it has happened 
to him to lay in a stock of, will have been 
employed. Thus it is, that under an atl- 
eomprehensivecode, especially if accompanied 
with im apt Rationale, ajury will be quite a 
different sort of instrument from what it is 
under the generally prevalent mixture (com- 
posed in indeterminate and ever-varying pro- 
portions) of statute-law and common-law, — 
that is. of really existing law, and that coun- 
terfeit species of law which bos been ima- 
gined and framed on each individual occasion 
by the judge in question, and his predecessors. 
The branch of law, with relation to which 
the usefulness of jury-trial to the greatetl 
happiness of the greatest number is most 
conspicuous and most unquestionable, is the 
penal branch. The feature by means of which 
it is productive of this beneficial effect, is the 
universal concurrence, so erroneously termed 

The effect by mesns of which it is pro- 
ductive of this benefit, is by infusing a general 
weakness into the powers of government : 
into the powers of government taken In the 
aggregate, but more especially when consi- 
dered in relation to the people. 

In England, the sacrifice made of the great- 
est happiness of the greatest number, to the 
happiness, real or supposed, of the monarch, 
has been leas in proportion than in any of the 
monarchies of the continent of Europe. Of 
this difference, whatever it may be, the cause 
will upon examination be found to be in the 
weakness of the government as towards the 
people. In England, several causes have con- 
curred in the keeping up of this weakness 
As to those other causes, they are beside the 
present purpose. The only one that belongs 
to it, is the weakness, in so hr a* produced 
by jury-trial, with its unanimity in penal 

Had it not been for this weakness, the con- 
dition of Austria would at this moment bare 
been the condition of England. GeorKC the 
Fourth would have been in Englan 
is in Hnnuver: in the one country, as in the 
other, the people equally poor, and equally 
miserable. From what be is in one country, 
may be seen what he would be in the other, 

Tbc benefit produced by jury-trial with its 
unanimity, is produced by striking the laws 
every now and then with impotence. The 
law is the work of the king : and in the po- 
duction of tbe work he has twu instruments 
— the houses of parliament taken together, 
and the supreme judges. 

The houses of parliament make law in one 
way : the judges make what they call law, 
and what has tbe effect of law, in another way. 

The law. by whomsoever made. — bemg 
made, not for the benefit of the greater 
happiness of the greatest number, butfoTIhe 
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btnefit of those by whom it is bo made, — is 
made of course prineipally for tlie benelit of 
the king, in which way soever made. 

By \vbat8oeTer lawi, by the good, or sup- 
poBiiJgood, done lo the king, evil lo a greater 
amount ii done to the greateit nupiber. — it ia 
for the good of the greKtest number thit those 
laws should remun in Ihe greatest possible 
degree unexecuted and inelticieiiL Of the 
laws which bavethit eSect, to great is the 
extent, that rather than the effect of those 
laws sbould not be weakened, it is for the 
benefit of the greatest number that the efToct 
of the whole body of law taken together 
sbouM be weakened. 

Id England, the superior judges. — more 
particularly those of the King's Bench, are in 
poasession and eierdse of a power, the exer- 
cise of whleb iiofitaelf sufficient to Ibo eila- 
blishmcnt of the most tyrannical despotism. 
They taLe a word or a phrase, and in the use 
they make of that phrase they find a pre- 
tence, and that an unquestionable one, for 
iiiHieting putiisbuient without stint, on any 
person they please, (or any act they please. 

The phrase cimira bonaM morel, LUin aa it 
is, aerv-es them for inBieting punishment witb- 
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done, which doei 

they entertain, or profei 

*cming morality. 

The pbrase, Chniliavity is part and parcel 
o/lhe lam of Ihe land, serves thus for inflicting 
punishment without stint on all persons by 
whom any act is done, which does not accord 
with the notions they entertain, or proft 
entertain, eoncerning Christianiiy. 

The word cantpiraqf serres them fi 
Dieting punishment without stint on all 
sons by whom any act is done, which does 
not accord with the notions they entertain, 
or profeBs to entertain, concerning the aul 
queMion. 

It is not true, it may be said, that any such 
despotism ii in their power i for above them 
aita parliaaicnt ; above them also in parlia- 
ment, a king who cbii do no wrong, nor would 
■ulTer wrong in any such shape to be done. 
For, not to mention tbe wrong whicli in this 
esse would be done to subjects, a despotism 
thus established would be established in con- 
tempt of the authority of parliament. 

Yes : thus much is sure enough ; namely, 
that without tbe consent at Imat. not tu 
speak of anything more than consent, of the 
man wbo can do no wrong, no wrong in tliis 
shape csn b« done. But in this shape, and by 
such instruments, by the man who can do no 
wrong, wrong to any amount can be don«, in 
a manner at once more effectual, and in a 
variety uf ways more commodioua, than by 
wieldy instrument as that called 
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comes tlghthyhisdoingit. AstbeGod wbick 
is in bearen can commit nu sin : so the Gai 

which is upon earth — the God of Black- 
stone's creation and of all men's worship, can 
do no wrong. 

The beneficial effects of jury-trial oro pro- 
duced in a different shape, in the dvil branck 
and in the penal. In the civil branch, it is by 
applying a bridle to arbitrary power in tht 
hand of the judge: in the penal branch, m 
we have Been, contributing to infuse weak- 
nes9 into the body of the law. 

Under governments in which the inslitu- 
tion of a jury has no place, the judges not 
being in those countries, removable, vither 
immediately or uuimmediatuly, by the power 
of the people, a man who upon any account 
tees an adTersaiy in the person of the judge, 
may heboid in that funetionarya tyrant, from 
whose power (which may be suIIicieDt lo 
effect his ruin) he sees no possibility of es- 
cape. From a situation thus distressing, tlia 
institution of a jur^ affords relicts Suppose 
a man to have sujfercd on one occssiun — 
suppose a man to have suffered from enmity 
in the breast of oneor more ofthc juryman, 
no such sensation as that of inevitable Ofb 
pression presses upon him : what be baa 
an assurance of is, that a jury composed of 
exactly the same individuals will nut have 
to try biin on any other occa-^on ; what he 
may at the least hare the hope of is, Ihiic 
on a jury sitliug uti another occasion, ihe 
same adversary or adversaries will not have 

In Ihe penal branch, the Uke good effect 
is produced in the same way; but in the 
penal branch, tu thai good effect, another, and 
still more important, is added. In the penal 
branch, the institution of a jury contributes, 
in conjunction with other causes, to the pro- 
duction of that weakness in the law, to which 
this country — which in this case is looked 
to as a pattern, and from which all CDncq>. 
lions on the subject of jury and jury-trial are 
taken — is mostly indebted for those libertiec, 
by which it is distinguished Bvm other coun- 
tries. It is from the circiimstHnce uf unanimity 
that the effect ia produced. By a single in- 
dividual out of twelve, the hand of the law 
is capable of being paralysed. 

In contequencB of thia unanimity, i, *. in 

the power of anyone man, by surmount- 
ing the patienceof tbe rest, to command the 
irdict, and tlicrehy, be the law and the Cict 
'er so dear in tbe condemnation uf the de- 
fendant, to produce bis acquittal. 

In this false declaration of unanimity may be 
icn the cause of almost ibewholcof theafflic- 
whicb M present has place 
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tlie voting wouli] tnVe plncc iin mediately 
upon the delivery of tbe rliarge by th« jud^. 
In tno naes tione would any delay in the 
delivery of the Terdict have place: — I. If in 
the inilance of thia or that juryinnn, a dnire 
were exprenied of receiving instruction from 
any other. ?. IF by ihi» or that jarynan, 
deiire mr« expressed of eommuiiieating 
:o this or that other, or to tbe re 
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dedsion pronounced by the actual 
baling Mxne ipecial and assigned 
nullity — binding upon the judge, the decinion 
of tbe proposed unimpowered jury is, as ibi 
lie nomination here given to it import), noi 
b nding upon tbe judge. 

In general termi, the use of the unim. 
powered jury consiati in this; — viz. in its ca- 
indty of being introduced into any country 
in which the state of eociety la regnrded as 
not being auffidently advanced to render it 
conducive upon the whole to the purposes of 
justice, to vest any sucb power in the great 
body of the people. 

A country may be supposed, in which, 
though the great body of the people are not 
in BO advanced a slate u to rci^der it eligible 
(o repose Ihia power in their hniidi, yet tliii 
may not be the case with a certain disliri- 
guishcd portion of the people, who on this 
occasion may be distinguiahed by the appel- 
lation of the higher orders. Admilling the 
existence of auch a distinction, it may be a 
question wliether it might not be more con- 
ducive to the greatest happiness of the (^eat- 
ett number to attach to tbe judicatory an 
uniutpoweted jury, composed altogether of 
the lower orders, than an ordinarily iin- 
jiowered jury composed eidu«ively of the 
higher orden, oiconjnnctly of the higher and 
lower orders. 

But Co t^e the more rimple case in which, 
without distinction of orders, the Bu[)po!iition 
is that tbe state of society is not inch as to 
admit of an impowered jury, of whatsoever 
materials com posed. 

In this case, without any the least preju- 
dice to justice, the advantages IwloiiRiug to 
an impowered jury may to a con^i'lernhle de- 
gree be given to, or rather would of course 
have place in the esse of, this sort of unim- 
poivered jury. 

I. In tbe fint place, there ivonld in this 
rase.aaintfae other, be the same tort of aid 
lo. and security for, the appropriate aptitude, 
intellectual as well as moral, on the part of 
the j udge. 

'J. In Ibis case, as in the other, the people 
would, ia erery judiealor; lo wliicb this ap- 




pendage were attached, behold a sdiool of 

Regulation a in the case of an unimpowered 
jury: — 

1. The tiuestion will he lo be reduced to 
a single alCemative : an option to he made 
between two mutually eontradiclory proposi- 
tions: EismplcB. guilty or not guilty ? for the 
plaintiff or for the defendant? 

% Thenumber of persons in the jury, odd, 
vit, that in every instance a majority may 

3. Mode of voting, secret, otherwise termed 
by ballot. 

4. On hearing the decision, tbe judge docs 
in regard lo it as he thinlu proper : be either 
rever^ea, or confirms it with the exception of 
such alterations as be thinks fit. 

5. In the books of the judicatory entry 
ia in each instance made of the verdict pro- 
nounced, and of the course taken by the judge 
in relation to it as above. 

By compiirisonaFditferent periods, the ad- 
vance made in the state of the public mind 
may he ascerluned. The smaller tbe pro- 
portion of tbe cases in which the verdict is 
reversed or altered, to those of the CHses in 
wbich it stands unchanged, tbe greater the 
progrcBS made by jurymen in the character 
of scholars in this school of justice. 

Not in tbe lowest stage of lodety, actual 
or possible, can any conceivable mischief he 
produced, by the intervention of a popular 
judicatorythusdestituteof all power of doing 
mischief; and sooner or later, by this institu- 
tion alone, would the state of society be raised 
from the lowest level to the highest. By way 
of encouragement, that the men thus placed 
in a sort of judidsl situation may be im- 
pressed with a sense of their own dignity, and 
their functions be an object of deaire and 
source of satisfaction rather than aversion, a 
station somewhat elevated and ornamented 
sbouldbeassignedtothem, with something of 
a decoration to be worn about their persons. 

§ 6. JuiytKit loho f What periom alivuU be 
iMpabie ofiovinff (UjHrjnnen. 

Answer; Generally speaking, undera ays- 
lem of universal or virtually universalauSrage, 
as under the most popular of the American 
United Slates, lake for the general rule all 
persona of tbe male lex who ate of full age 
and are able to read. For the mode of asccr- 
ig the reading f|ualilication in tbe mnvt 
commodieua manner, sec Benlham's Radical 
Kefnrm Bill. 

tn that case no exceptions were needful. 
Why ? Because the aggregate number of all 
the persona of different descriptions, against 
whose admiaaion any valid objection could ha 
raised, was in that case not conuderable 
enough to produce any well-grounded appre- 
beiuion of tbsit cxerdaing an unfavounbl* 
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inHuence on tlie remit: and because, encli per- 

ion delivering bis vole ««parately, rg person 

. would be cxpoied to eipericnCE umoyance in 

[ «ny shape from any othrr. Delivering a vntc 

' in election requires notliing but Bwill: 

jndentinding? je>, this likewiie ; but ar 

linderalanding wbirh always can, and witboul 
impropriety may, hare taken another under- 
■tandin^ for it> guidance. 
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ratanding ia, by the incident of Ibc mo- 
ment, and in a itale not prepared for the oc- 
MBLon, called into ejierdK. It may, it is true, 
take another understanding tai ita guidance, 
but ere it can have madu choice of any such 
directing understanding, it must itself bare 
been put in exerdBC. 

In the case of the election, the influence of 
any one vote on the result cannot be other- 
wise than extremely small. In the caae of 
the jury-trial, where, as in Scotland, unani- 
mity is not necessary, a single vote may suf- 
fice to determine the result. 

In the ease of the election, each voter ap- 
pearing upon the spot and delivering his vote 
separately, no one individual is exposed to 
«nnoyanee at the hands of any Other. In the 
case of tbe jury, it being necessary that they 
abouldsitall of them in company of each other, 
it may happen, that by a single individual in 
Wbum the capacity of producing annoyance 
[ in this or that shape, witb or without the in- 
" , is place, annoyance may be pro- 

Udueed in such shape and ilegret as may sufllce 
I to give disturbance to the whole operation: 
[ in such sort that misdecision, or more natu- 
rally non-decision, is produced, not to speak 
of the dibcornfort produced at the same lime 
to the individuals. 

With what deijree of frequency is it desi- 
rable that within a given length of lime the 
function of a juryman should by tbe same in- 
dividual be exercised ? 

There are considerations which operate in 
<n of the time ; others which operate 
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the direct and particular use of the 

inslHution, the more frequently this function 

o be performed, the more experience 

. Ike individual gains, and the mare fitted he 

■a thereby rendered for it. 

Under tbe head of uncompensated labour, 
which is as much as to uy expense, — the 
greater is tbe hardship, the heavier is the tax 
wbicb ia in this case impD!>ed. 

Another incanvenienre is, that, in propor- 
_ lion to this frequency, the condition of the 
I juryman is made to approach thai of the per- 
manent and oflicial judge, and thereby the 
inconveniences attached to such permanence 
•re brought into existence. 

When considered inthecapicity of schalars 
in the school of justice, the more frequently 
tlioH.iriM hare baen entered into tJiis acbool 
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are exerdaed, the greater will Ihei 
be: then, on the other band, the more iru- 
quent the exerdsc given to those who are 
thus entered, the smaller is the number of 
the members of the community to whom, in 
this character, the instruction is imparted. 

Tbe two evils, the eidution of which ia 
on this occasion to be avoided, are — the 
punishment of nnn -offenders, and the non- 
punishment of offenders. 

1. Against the punishment of non-offend- 
ers, ihe following are the modifications that 
present themselves: — 

1. Necessity of unanimity to warrant cos. 
viction and punishment. 

2. In case of diasenlienee. necessity of B 
majority. This majority is in its extent abso- 
solute and relative ; susceptible of degrees, of 
which tbe bluest is llial in which the mino- 
rity consists of no more than one ; and the 
lowest, Ihal in which the majority exceedi 
tbe minority by no more than one. 

To contribute to the effect dcured. it ii 
not necessary that the want of unanimity, or 
of that extra- majority which is thought Gt to 
be required, should have for its effect ac- 
quittal, and the consequent exemption of the 
accused from all punishment. Its effect is 
capable of being hmited. to the giving him 
exemption from the highest degree of punish- 
ment, or from the highest and tbe next to the 
highest, and so downwards, in tbe scale of 
punishment. 

Of this modification tbe usefulness is more 
particularly conspicuous and undeniable as 
applied to irremediable punishment, and in 
particular to that mode of punishment which 
alone is completely and absolutely irreme- 
diabic, vii, mortal punishment. 

Note, (hat the greater the absolute num* 
her, i. e. the total number of those of whom 
the jury is composed, the greater is tb» 
greatest relative number of which tbe ullt«> 
majority is capable of being composed. 
11, PJon-pumshment of nifenders. 
From the giving to a single acquitting voice, 
or any other such small number ofacqui'ling 
voices, the effect of produdng total or pnriial 
exemption from the appointed punishment, 
follows inconvenience ; that is to say, danger 
of non- punishment of offenders. 

The case of corruption is the one most 
easily provided against ; at any rale, tbnt cor- 
ruption, to the application of which no ante- 
cedent intercourse or particular connexion ia 
necessary. 

Tbe following are the arrangements bf 
which, in correspondent proportion, the diffi- 
culty that attaches upon the application of 
the corruptive influence may be increased. 

1. Increasing tbe number of the minority 
necessary to overrule the opinion and will of 
the majority. 

3- Subjcctingthechoieeoftbe jurTmen 
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ecth occMion to the power of rbance, anil nt 
the fame time giving to the interval between 
the election Ihui made, and the delivery of 
the verdict, the thorlett duration poiaible. 
Not slight i> the grievance produced by no 

quired in all cases. For the correction of it, 
tve need no other instruction than thai which 
IB afforded by the initAnce* in which aaperior 
power is lodged in k'ls trustworthy hands. 

True it i>. thai there have been twelve 
apostles. Uefore them, there were twelve 
months in the year, twelve divinities of the 
highest class, and twelve divinities of the 
next highest clus. Since then, there have 
been twelve Knights of the Itound Table of 
King Arthur. 

In the lase of jurymen, as of all otlierfunc- 
tionariee, the pruhlem is, how to secure on 
their part, with reference to their function, 
the maiimum of the aggTCgata appropriate 
aptitude. 

In this inslsnee as in others, elements of 
appropristeapcitude, three, — viz. appropriate 
moral aptitude, appropriate intellectual apti- 
tude, and appropriate active talent : briuicheB 
of appropriate intellectual aptitude, two, — 
viz. appropriate knowledge, and appropriate 
judgment. 

Of these elements, the first in the order of 
consideration, and as it should seem of im- 
portance, is appropriate moral aptitude. But 
for no one of these three elements, can anjr 
proper provision be made, without considera- 
tion had at the same time uf the other two. 

As to appropriate moral aptitude. For se- 
curing this quality, reference must be made 
to the causes of relative iiiuptitudc. For se- 
curing aptitude, the course to be taken will 
;t the influence of these sinis- 



For applying the proper remedy sgsinst de- 
linquency, the first thing to be done is to 
bringto view the source of the correspondent 
temptation. 

Thii will be, on qurations between indivi- 
dual and individual, partiiilily in favour ol 
either side to (he prejudice of the other : or 
a qucdion between individual and govem- 
mcnt, partiality in tavotu of either side tt 
the prejudice of the other, 

A* to this matter, partiality in favour of 
the iadividual, to the prejudice of the consti- 
tuted authoriliei as lueb, is of course in any 
individual instance possible. But what is be- 
yond compartson more probable is, partiality 
in tiiTour of government, to the prejudice 
of the individual ; so mucli more ample and 
securely efficient are the meani oF rewarding, 
and thus procuring partiality, in the hands of 
government, in comparison with the most ef- 
ficient means that can be generally employed 
by individuals, 

Widelj different, in respect of the ampli- 



tude of the source and probable degree of 
eflieiency. is the templation in Favour uf miy 
individual, compared with the temptation in 
favour of government, which is, in respect of 
quantity, practically speaking, infinite ; and 
in respect of constancy, applying itAelf in 
every case in which, avowedly or unavow- 
edly. government has any concern. 

In favour of an individual, it U only in a 
comparatively small number of ca<ea that 
partiality can find means to operate with any 
chance of success. 

On this side, partiality will require to be 
distinguished intu natural and fkctilious. 

For examples of natural parliahty, tnke the 
fallowing : — 

I. The jurymen having a natural, though 
more or less remote and undefined, andthcnco 
an unseen, interest, in a pecuniary ur other 
shape, in the event of the cause. 

'2. Jurymen, in this or that proportion of 
the whole number, having conneiiun in the 
way of interest, or sympathy, with a party on 
cither side of the cause, 

S, So a feeling of hostility in the way of 
antipathy. 

Now as to temptations in a factitious shape, 
those of a pecuniary nature are at once the 
most obvious and the most extensively ap- 
plicable. The act by which temptation of 
this nature is applied, and applied with suc- 
cess, Is. if it be in a pecuniary and tangible 
shape, termed bribery ; or if in aless tangible 
shape, corruption ; though even in any caie 
in which the word bribery is employed with 
propriety, *o may the word corruption -. cor- 
ruption being tbc genus, bribery one speciea 
of it. 

Much more diflicult to contend with is the 
case where the source of the temptation is 
natural, tban where it is factitious. Where it 
ia factitious, you may by means of dispatch 
prevent the application of the instrument of 
temptation : w'here it ia natural, the instru- 
ment of temptation is already applying itself 
in all Its force. 

§ 7, Juiy appGintmeni. 
By whom should the members of a jury be 
appointed' 

Answer: By no mnn, but by fortune. Man 

interests. Under man's appointment, justice 
would bive no even chance ; under fortune's 
appointment, she will have an even chance, 
and that is the best chance that can be given 

Whatever benefit bos resulted ftom this 
appenda^'e to the judgment seat, has been 
produced by its applying as a bridle to arbi- 
trary power, in tbc bands of the judge, aud 
those in wbose particular and sinister interests 
he is a sharer. From a bridle, his endeavour 
ba» of caune from first to last been, to con- 
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rert it into k cloak, uid iberebf into an in- 
ttniment. 

Tbe indiriduBli who, on the occaiion of 
«ach cauw, letre in ihis character are. or at 
■ay rate are auppoaed to be, a minor assem- 
blage, a romparatively mitiule body, taken 
out of B eomparatively large c1b». In each 
inatancB, therefore, the composition of the 
I jnry depends upon two diitinguiibable cir- 
cumstancea : I. Upon the situation in Ufe of 
tiie individuals composing tbe clasi' out of 
I which the selectioii is made ; 2, On the situ- 
ation of tbe hand or handi by which ti>e se- 
lection is made. 

In to far as the appinntment, by which, in 
_..e individual cause in question, the members 
; rf the jury are determined, is regarded as 
I Kaving for its ctiuie, avowed or concealed, the 
I irlll of tbil or tlist person, whose will could 
I Bot, consistently with the oclinowledged de- 
\ afpi of thfl matitution, be tlius employed, — 
i ne operation, by which effect isgiventoguch 
iritt, is called packing. 

The class out of which the selection is made, 
I SPppose it, in tbewhole or in the greatest part, 
ipDsed of individuals whose place is among 
I tbe ruling few, — or whose eyes, with 

' to the advancement of their interests, 

Utually fixed upon the ruling few: packing 
ii thus far established, and established byli 
Suppose the form of government an aris 
Cracy ; here we have a system of pacldtig for 
the purpose of aristoerBtical sinister interest. 
Suppose the form of government ■ mo- 
narchy, with an aristocracy under it, with or 
without a colour or shade of democracy : here 
we have a syslem of packing eitnblished for 
tbe purpose of a combination of mojiorchiual 
and aristocratical influence. 

Suppose the composition of the ela's i 
of which the selection is made, in a certain 
gree mi:ied — some of tbe individuals, ;barcrs 
in tbe particular and idnister interests, others 
not : in this case it is, and in this alone, that 
it may be matter of importance what the bands 
are by which the selection is made. If these 
be tbe bands of an individual or individuals 
belonging to the tainted dais just mentioned, 
SI well might the jury be composed exclusive- 
ly of such hands without any mixture. 

From the above considerations result two 
practical conclusions : — 

Tbe body out of which juries are respec- 
tively seletted should be either — 

1. Of the individuals possessing the right 
of suffrage* in the election of members of 
the representative assembly under tbe 
of virtual universality of lufTrage, — i. 
whose residence is within the judidal district 
in question ; with the exception of a few 

* Vis. in the primary assembly, thai is to say, 
•here, a* under the French and SpaoUh coniii- 
tntinns, there «e assemblies constituting stages 
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claisci, such as insane persons, criminal ci 
victs, kc, whose interference, though without 
etTect in tbat ca&e, would not be witbout effiict 

2. A select body, thence not so numerous 
as that all-comprehensive boiiy. but still amply 
numerous in comparison of the number of the 
jurymen, who for tbe purpose of one or more 
causes arc appointed for one and the «ma 
dny's service ; the body of electors by whiek 
this election is performed, the same as tbat 
just described. 

In either case, fortune's will be the mort 
properhands by which, for the purpose of eaek 
individual cause, the selection con be modi. 

Fortune is not exposed to the action of 
sinister interests, of interest-begotten preJMi 
dices, or authority-begotten prejudices: ever; 
human being is. If tbe design bad really been 
toprevent tbe selection of the jury tram bein; 
rendered partial, and eunduciva to misdeei- 
sion, by the influence of those causes, it is to 
fortune, and not to any buman being, that 
the selection would have been committed. 
Throughout tbe whole of the system of wfaieb 
jury -trial is a part, two objects — two inti- 
mately connected objects, have been aimed 
at, in so fiir as circumstances have admitted, 
by tbe workmen employed in tbe tabrication of 
the system, vix. the lawyers, — and (he kings, 
whose dependent creatures and instruments 
they always were ; — viz. to secure the real 
existence and elHciency of partiality in their 
bvour, and to secure tbe appearance of im- 
partiality. When a man is to make this selec- 
tion, scarcely in one instance out of twenty 
will partiality be really without B place in thi* 
selector's mind: scarcely in one instance out 
of twenty, he the partiatitt ever so strenuous, 
will there be any outward and visible sign of 
it. Look over the table of " Springs of Uumao 
Actian."t That table now lies before me: 
sixteen is tbe number of different ones .vou 
may see. no one of them less capable of deter- 
mining und mi di-ading conduct tball another: 
«xteen different sortsof inlerests, every one of 
them capable of acting with elfect in the cha- 
racter of a sinister interest : sixteen, of which 
Iheloveof moneyis butone. In all times, and 
with the exception of the motropolis, in all 
places, the shcrilTs have been the absolutely 
depending creatures of the king, placed by 
tbe king, engaged in pecuniary accounts with 
tbe king, and for tbedid'erence between profit 
tter ruin, depending on the uncontroul- 
wiil and pleasure of another set of de* 
pendent ereaiures and instruments of the 
king — tbe barons of bis exchequer, judges of 
tbe great judicatory of accounts between him 
and his defenceless subject*. 

The judges were placed and displaceable 
by (be lung. Tbe sheriffs were placed by the 



I 



« Vol. 1 



of this CoUMliDO. 



i 



Ck. XKHI.] juhi 

king ; and at the end of each fear, euh one 
of them of coiirEe gave place to unalher, 
placed in like manner by the king. The jury- 
men were placed by ibis creature of the king: 
id of each short len^h of time — 
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e, call 
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place to another set, selected by the 
another hand, in tbnt ume place. In ihit 
Bfaie of things, wherever the king or a 
diviilual dependent on him posseaaed, i 
ahipe, an interest in the cauie, think 
would hare been the real elSciency of any 
tneasuriE hnving for their profeswd obji 
the securing of impartiality in the aduiiiiiti 
•to. rfj.nra. 

By the conibination of tbe tu>o model of 
appoinlment above mentioned, the usefulpi 
pose oF the institution might in a cerlAJn i 
■pect be forwarded. Of the juryineurhcau: 
ibe greater number might be taken by lot out 
of the all-comprebensive body of electors: 
one, or some other nich small number, out ol 
the select body. Whatiihereassumed is, that 
it is with a view to superiority in intellectual 
aptitude and active talent, that tlie selection 
is lo be made. 

Here, then, by tbe major portion in nbom, 
in rnpect of appropriate moral aptitude, the 
reliance is, — obsequiousness or resistance to 
tbe guidance of the select few will be mani- 
fested, according to what, in their eyes, are 
the dictates of justice. 
Tbe right of cipunctian. sballlt be ^owed 

of it will de. 
n tbe first in- 

To any approach towards a satiiifsetory 
solution of this question, much more detail 
would be necessary than tbe present design 
could afford 

Serious objection, however, is not alto- 
gether wanting. To tie parly in tbe wrong, 
supposing him conscious of his being so, aa 
advantage having place t« an extent lo which 
no limits can beassigned. isthusgiven. Pro- 
portioned to the reputation for appropriate 
aptitude, in all its several elements, posieased 
by the eventual juror, will be tiic eagerness 
of this self-condemned party tu put an ex- 
clusion upon so assured an adversary. 

Inelerlion committees of the English House 
of Commons, this effect of tbe right of ex- 
punelion has been matter of eiperienee and 
remark. Knocking out the brains of the com- 
mittee, is the phnae by which the e:(punction 
has in this case been dealf;nated. Oftfaetluiee 
elements of appropriate aptitude, intellectual 
aptitude and active talent have been the two 
only ones in view. For reTercnce to appro- 
priate moral aptitude, cutting out the hart 
of the committee, or something to this eflect, 
would be Decenary, if, ina bodysocomposed 
Biaabean eouU. bare place. 




TRIAL. l;tl 

§8. Semriliea for apprnpriaU aptiliide. 
In the determination of tbe indlviduaU 
serving «s members of this obligalurily-at- 
tending committee of the public-opinion tri- 
bunal, the appropriate aptitude of the parlies 
must be kept in view. 

Deficiency in appropriate moral aptitude 
will be corruption, or have corruption for its 
cause. Corruption u in this case either pre- 
cedtnUl or sabwfaeiif is/ ; namely, with re- 
lation to the time at which it is believed, or 
mora or less likely to be believed by the jury- 
man, that, on the occasion of the suit or cause 
in question, lie will lutve to serve. 

Of precedental moral inaptitude, the most 
extensive causes, in a republican state, we 
antipathy and sympathy on tbe ground of 
party. To evil from this source, tbe nature 
of the case excludes the possibility of any 
coiupletely effectual remedy; all that can be 
done towards it, is by power of dislocation 
given to the parties on each side, in (his 
case^ in so far as the proposed bias of the 
jurymen in attendance Is known or conjec- 
tured, those on both sides against whom the 
persuasion or suspicion applies with greatest 
ibrce, will on each side, if tbe Acuity be 
given, be dislocated. 

In tbe language of English law, dalocalion 
thus applied, is chiMtHging. 

In a monarchic*! slate, supposing any such 
institution aa that of a jury edmilted into 
the judicial system, the system of corruption 
inseparable from tbe goverument wUl have 
infused and kept up throughout the whole 
papulation, an all-pervading spirit of parly 
sympathy and antipathy, alti^etber incom- 
patible with right deciiiion in any sort of suit 
or cause to which it applies. 

Partiality from a public cause may l>e more 
or less open and exposed to genenl know- 
ledge or suspicion : partiality from a private 
cause, much less so. 

In the case of a jury, after the exhaustion of 
the wboleslDckol possible remedies which the 
nature of tbe case admits of, — seltregard- 
ing- interest-begotten, sympathy -begotten, 
atttipatby-begotlen, and prejudice - begotten 
partiality, to a vast extent, will have place ; 
and that is such force, that misdedsion will 
continually be the result of it. 

Such will be the case, whether the part 
taken by each juryman be known or uukuown 
unknown, in sottrastiie Dotureof thecase 
mita of its being soj which cannot be the 
se, but to aneitentinacnnsiderabie degree 
Umiled. 

as is throughout the rase in English 
praetiee, the decision is represented as una- 
us, — here, that which tu no person can 
iiknown is that by every member of 
the jury, concurrence in the obooxious ded- 
wns given 1 for who tbe mui^bcn of 
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the jury are, is wen by all present in the 
judictttor;. 

Here, then, are all inclve — that bebgm 
aver; cBie the number — eiposed to the enmity 
ef bU those to wboac wishes the decision is 
•dverse. 

A cue that may very well happen, and ihat 
cannot but happen, ii, thnt without its being 
Either known or suipeFled, jurymen, one or 
more, may have a pecuniary interest in the 
BTent of the cause — an interest equal, or in 
any degree superior, to ihat whidi any purty 
has on either side. Here, then, is inilucement 
tuHicient t« cause a single man lo produce by 
the cbamcteriBtic torture, on the par t of all the 
otheri, accession to his side. For submitting 
to it, his compensation may he ample to any 
•mount, while in the instance of no one of 
the whole number with whom he has to con- 
tend, has compensation place in any shape. 

Suppose a majority to be admitted to de- 
termine the decision ; and, in the lirst place. 
luppose the side talien by each known in 
every case, no expedients being taken in the 
vay of eoncealing it. In tbis ease, the moral 
corruption, the solemn insincerity and men- 
dacity, is excluded. But the exposure to 
Hl-will, with ^e attendant inducement to 
partiality and misdecision through fear, is 
rendered still more certain and extensive : 
not one of the jury but makes to himself, 
nd Btauds for ever exposed to, a host of 
kdversaries — all those without doors whose 
■flections are on the opposite lide. 

On the other hand, on this supposition, the 
)iart taken in the decision by each jnrynuin is 
■xposcd to the tutelniy action of the public- 
opinion tribunal. Here, then, is the breast 
Df the juryman acted upon, and oKitated by, 
conflicting interests: as between right de- 
dsion and misdedeiDn the uncertainty is en- 
tire, the suffering certain, and to an unlimited 
degree capable of being intense: the option 
may be between having the good opinion and 
Hwd-will of all persons but one, with wham 
be bos any particidar connexion in the way 
of interest or sympathy, and the forfeiture of 
llie good-will of some one. on whose good 
oBices the whole prospect of his life depends. 

Suppose, now, the decision of the msjopity 
mSicient, but secresy. by expedients more or 
less edicient. endeavoured to be preserved — 
preserved. In award, by the mosteOectualor 
all expedients, suHrBges given as in the cau 
of a well-conducted ballot, with all the se- 
tresy which the natnre of the case odmils of: 
to all persons without doors, the result, in 
respect of a un&ers on both sides, known and 
declared: this, and nothing else. 

Still as between juryman and juryman — 
between each one, and one or more, or all of 
his fellows — the secresy will be in a high 
degree uncertain. 
, For lite sake of securing in every instance 



a majority ononeside or the other, the nnmher 
will of course, in that cose, he an odd one. 

tn the case of the smallest odd number, 
the non-secresy will be complete : niimbera 
in tbis case, two to one. Each one knowing 
on which side he himself has voted, will 
know, IF he be the only one on his Hde, to 
a certainty, on wbleh side the two otheri 
have voted. 

If. indeed, be be one of the majority of 
(wo, what is possible is, that as between tha 
two others he will not know to a certainty i 
which has been on his side — which on iha 
opposite side. But on this supposition, there 
must either have been an absence of all dis- 
cussion, a dead silence, or on the part of the 
two leliow.jurymen. on one side at least, if 
not on both, a display of the vice of insince- 
rity ; and that in such perfection as to have 
been successful. 

True it is, that as you increase the num- 
ber, you incresse the probability of uncer- 
tainly ; but the number may rise lo five, 
seven, nine, eleven, thirteen, fifteen, and stilt, 
unless discussion be excluded, the probability 
of uncertainty he very inconsiderable, and 
after all, but partial, applying lo tbisorthat 
one or other small proportion of the whole 
number. 

§ 0. Janpneti, m 

1. Number. The smoliest capable of ful- 
filling the purpose. 

Increasing with the number is either vexa- 
tion or expense : vexation to the jurymen, if 
time, and labour of attendance, and operation, 
are not compensated for; expense, if they ore. 

Jurymen, though but ephemeral judges, 
' call Ihera by that 
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In cases non-pensi, there is little difficulty. 
Misdecision may happen in any case ; but 
from the nature of the class of coses Ihua 
denominated, no danger is indicated as at- 
taching to misdecision on one side of the 
CRUse. greater than from misdecision on the 
other. If any such difference in pinnt of 
danger is discoverable, it must be by a par- 
ticular examination of the cases referable to 
this head. In one point of view, number 
and proportion are united. The prime object 
is to secure dedsion on the one side or the 
other, in contradistinction to nondeciiion \ 
for nondccision, in so hir as it has place, ia 
denial of justice. In effect, however, it is 
decision against the plaintiff's side ; but it i* 
without sufficient grounds i for, suppo»ng the 
ground sufficient — sufficient in the eyes of 
those to whom it belongs to judge, a dedsion 
would be pronDiUKcd m potitive teims againsl 
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that tide. Make the number of juryinen udil, 
a poaitire dediion on cbe <me aide or on ibe 
other is by this meuiB Becurcd i sod on 
wbkherer side it is given, ihould the ded- 
sjon be erroneoui, no ^cal^r nUBchicf ta «« 
above likely to ensue, than if the miideiiiiion 
were on the other side. 

Very different ii the result in ■ ate of 
a pcuat nature. By punishment of an indi- 
vidual who i> not guilty, greater is the evil 
produced than by non-punithnienl uf an in- 
dividual who isguilly." Of Uii* evil the ele- 

1. Mischief of the lecond order : alarm, 
eclf-regnrding alarm, produced In the minds 
of the people at large, by the apprehension of 
undue suffering from the like source. 

2. Sympathy with the sufferer and hia con- 
nexions: pain of social tyuipachy. 

In both its bruicbe* this evil will inereue 
ivith the ma^ilude of the puniahnient — 
Where the punishment is mortal, this evil 
is at its maximum. In this case the mis- 
chievoasness is created, not so much by ibe 
maenitude of the punishment, as by id irre- 
n][-JiBhilitf — by its not being capable of being 
luiidc to cease, and b; tbe exclusion it puts 
upon all compensation or iatitfKtion — upon 
l^od in every shape given to a parly injured, 
ill eompensation for the injury. 

To set against the supeiiorily of evil that 
has place in tbe case of undue conviction, 
and consequent execution, as compared with 
that of undue acquittal, an expedient natu- 
rally, and not uiifrequently resorted to, has 
been, the requiring lor the producing a con- 
viction. vot«i more in number and proportion 
than for producing an acquittal. Hereupon 
come tnro opposite dangers: — 1. Allow oon- 
viction to have place where, in the opinion 
■if one or more of these judges, the thence 
charged was not committed : in a proportion- 
able degree, the eviis above stated as duwing 
trom undue punishment, have place. 2. Give 
to one, or any other imail number of votes, tbe 
elfiict of preventing conviction; you let in the 
danger of undue acquittal through corruptive 
influence, or ill-applied sympathy. Of these 
two opposite evils, neither is capable of being 
completely excluded ; but by apposite ar- 
rangements, they ate each of them capable 
of being diminished — dinunisbed. and that 
in such a degree as to supersede the demand 
for that multitude which, in the case of these 
ephemeral judges, has commonly been ex- 

iju far as regards criminal cases, the grand 



._. gnaUr ihim the suflering of 

fiiiliy. It even is not so Kteil. For to support 
im under the afflicticm, the not guilty has consi- 
derations which the tpully has not 




argument is this: — Would you endure to see 
that man treated as guilty, wbo, in the eyei 
of though it were but a single individual 
of such a company, who by office are all good 

In tbe instance of this class of cases, thoae 
which are nut only criminal but capital — 
such has been their prominence — have in a 
manner eclipsed all ijiose whose place is in- 
ferior in the important scale. The eclipse Is 
altogether a natural one. In the original phar- 
macopeia of English jurisprudence, mortal 
punishment constituted tbe general remedy: 
mortal punishment constituting the general 
rule, puuiebment short of mortal, tbe excep- 
tion. Under a jurisprudence thus composed 
or organized, tluok what, in a mind not alto- 
gether destitute of human sympathy, must 
have been the impression naturally made by 
the conception thus started. As in the eyes of 
the dissentient juryman, so Jn all other eyes 
to which the case presented the some aspect, 
all wbo concurred in tbe verdict of which tbe 
death of the accused was the consegueace, 
would wear the aspect of murderers. 

Tbe mischief consist* in giving to the pu- 
nishment such a form, that in case of mis- 
application, the evil of it is irreparable. But 
to an eye the research of which is confined 
to the surface, destruction of the offender pre- 
sents, in tbe case of punishmetit in this shape, 
B degree of security such as is not capable ol 
being given by punishment in any other shape 
Experience proves, that from causes foreign 
to the present purpose, by the giving of this 
shape to punishment, security, instead of be- 
ing increased, it lesieiked. But in the rank at 
hfe in question, so sensitive Is selfishness, 
that neither the will, nor the understanding, 
necessary to a research below the surface, arc 
to he found. 

On tbe occasion of tbe decision pronounced 
by the jury, shall uiuuiiinity be made neces- 
sary? 

Otherwise thus: — in giving his suffrage 
towards the formation of the dedsiun, shall 
each juryman be permitted to give bis own 
opiuion 'f or shall he be compelkd to give as 
bts opinion, that which is not ? 

Were reason and morality to decide, the 
question thus put would contain the answer. 
But in tbe course given to the practice, reason 
and morality have been treated with the most 
eumpUle ditregaid. 1'ime out of mind, the 
practice has been determined by custom, the 
affect of no one can say what cause, in an age 
af which all that is known is, that it was a 
barbarous one. 

Dissect this transaction, and note well tbe 
circumstances of wbicli it is composed : — 

I. The decision pronounced by the jury la 
accompanied by the cereuiony called an oath. 
In and by (bis oath is understood (if anything 
is understood) a ptouiise that the opinion 
delivered by the persvii in question thall be 
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mnopinionwbicfa, (tlbe timeofhiadeliTfring 
it. he really entertains. As oflcn u jl. it 
thought that a promiae of tbi-! sort is violated, 
that i« lo ny. that the opinion which the man 
baadcUverpd accordingly as hie. was not the 
opinion which he at ^at time entertained, he 
it considered in law. and in public opinion and 
language, as having committed an act repug- 
nant at the tame time to the dictates of law 
and morality. The name by which thii act a 
de«ipnaled, is perjury. As oflen as among a 
jury, at the time of prDnounciiig the decision 
thus ^ven in as unanimous, any difference of 
opinion has place (insomurb that while the 
opinion given in astbc opinion of the whole, 
is the opinion of one or more, others there 
arc, one or more, whose opinion it is not,) 
perjury, it is manirest, bos been committed. 
Either this is perjury, or nothing thai can he 
naoied, is perjnry. 

Of the pwflona by whom the perjury in 
this case has been committed (the whole of 
Che jurymen bang twelve.) the number may 
have been any number from one to eleven 
inclusive. Not uncommonly the number of 
perjurers on this occaidon is known to have 
been eleven. 

2. Next comes the question, in what way is 
it Ibst this perjury is brought about ? In what 
way? by what means? The answer ia — tor- 

By torture, taken in the literal sense, is 
universally uodenrtood the employing pain of 
body, or fear of [he immediate application of 
it, to compel, at the hsnds of the individual 
to whon. the pain or the fear is applied, the 
perfiirmBnce of some act, which it is (or at 
least, by the penon by whom Ihe torture Is 
upplied. is thought to be) in his power to per- 
form : to compel him in auch sort, tbst on the 
performancs of the ad, the paiu or the fear. 
whichever it is. ce»«es. but lill then conti. 
nues. Here, then, we have perjury produced 
b, ion™ 

3. Now as to the person or persons by 
whom the torture is administered, and the 
perjury produced. 

These persons are of two, or even more 
[toscriptious. 

For simplicity of conception, suppose it the 
rase where the number of the perjurers is 
eleven : one, aiid one nlone, not being a parly 
lo the peiiury. In tliii case it is by the in- 
lermediite agency of Ibis one juryman that 
the torture, by which the perjury has been 
elfected, has been inflicted on all the rest. At 
the same time it has been inflicted on him by 
hifniclf. Thus we see eleven out of twelve 
jurymen perjured, and all twelve tortured. 
For the pain of body thus inflicted on him- 
self the juryman who is not perjured, has 
received a compensation, which in his eye it 
adequate: hehusavedhimselfltomtheBuilt 
of perjury, and he has enerdsed an Mt of 
power av«r hit f:llow-jurfmen. 



When, at the instigation of one person, per- 
jury is committed by another, subornation of 
perjury i< in lawyer's language ^d to hare 
pUce : a person at who»e instigation the per- 
jury ia committed, is in consideration thereof 
termed a suborner. 

Here then we have eleven peraons peijured. 
twelve persons tortured, and one person who 
is a suborner. 

But subornation may have place in a diain 
of any length. The suborners, one behind 
unolher, at so many dilTerent distances fraai 
the immediate act and its agent, may be such 
in any number, forming or occupying so many 
lengths in a <jiain of sulvmation. A insti- 
gates B to commit the perjury ; or A itiiti- 
gates B to instigate C to commit the perj ury ( 
and so on to any length. 

The immediate suborner would not in the 
manner above enpluned have int^tigated C 
and the others to commit the peijurv, bad it 
not been by the power given to him hy another 
person, who thereby becomes an anterior sub- 
orner — a suborner of Ibe first remove: tbua 
forming or occupying another and higher link 
in the chain of subomscion and perjury. 

The person by whom this power is pos- 
sessed and eieruised is a judge — the presiding 
jud);e : the judge before whom the trial is 
carried on. and by whom oil the operations 
perfurmMl on the occasion are directed. 

In lliis ivay, on condition of inflicting on 
himself and the other eleven a degree of un- 
easiness which no one of them but himself 
can support, any man has it in his power t» 
prescribe the ornnion tbat shall be delivered 
by Ibe rest, and thus converts them into per- 
jureri. The number of the persons capable 
of being on each trial thus dealt with, is the 
number of the persons employed on the trial 
in character of jurors. 

The mode by which this power is exercised 
i>, to him by whom it is exercised, liable la 
he so painlul, that the cose of its being so 
exercised is not an ordinary one. In the ordi- 
nary cose, those in the minoritygive up ihnr 
opinions, and join with the majority. To this 
junction, there will naturally be two induce- 
ments: — I. The general perception, that in 
CD3e of diversity of opinion, the chances in 
favour of rectitude, will be in Ibe direct ratio 
of the number of the persons on ibe diffe- 
rent aides; 2. That in ■ larger number, the 
chwicc is greater of its containing an iiiJivi- 
dual capable of thus subduing the others, than 
in a smaller. 

On the other hand, ctttrrii paribm, the 
chance in fevour of rectitude in the rase of 
any opinion is as the number of the persons 
by whom it is embraced. According lo this 
rule, when by one single man the decision 
contrary to tbe opinions of eleven others is 
thus produced, the probability in favour of 
wrnn^ess of dedsion is as eleven to one. 

If instead of twelve, tbe jury conslsicd of 
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no more than three, the probaliilily in favour 
of a wrong deciflion ibuii produced, could 
never by the above rule be greater than as 

It followt, tberefbre, that the mare numi 
roil* (he jury acting under this forced wi 
false decliratum of unRnimity, the greater 
j)ie probability of this kind of perjury. 

Nowu to the general effect of tbit feature 
in the inttitiition, on the rectitude orjudidnl 
dirisiune, uid on tbe character of ihe gavi 
mrnl — in a won), on the grvalest happir 
of tlie greatest number. 

^uppoting the «t«te of the law io generul 
' ■ • - ' ■ jn commonly 
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wrong verdict — by every verdict not git 
ill accordance with the Mate of the law ain 
evidence, miicbief i* produced. If by any 
«urh verdict, not preponderant mischicC but 
preponderant good is produced, the aae it of 
the number of thote in which the Mate of the 
law it different from what it ought to be — 
and not roerelr different, but to cuch a degree 
different, that by the breach of tbe law, and 
that breach a notorious one. lesi miiicbief i> 
done than would have been done by the ob- 
servance of it. 

To lay, then, that in the precent 
the law, taking the effect! of this pretended 
unanimity in the aggregate, the result of it ' 
beneliciul lo society, is as much at to sa 
that such is the stale of the law, — lakrn 
tbe aggregate, that society reaps a quantity 
clear benefit from the aggregate number of 
the breaches of the law thus produced. 

In this poution is iDoreover included an- 
other, via. that in the bulk of the populalJun, 
at any rale in that port of it from nluch jury- 
men of the elao in question are drawn, there 
e;ii«li such a regard for the welfare uf the 
ruininunity, at, on the part of tbe cIsm of 
those by whom laws are Diode, is not lo ' 
found. For if there were, then by repesli. 
or giving the requisite modification to tbrj 
Uws, the breach of which ii wont to be thus 
produced, Ihe tame effect would he 
have place, and without being accompanied 
with any abiiie as is at prewnt producrd — an 
abuse so flagrant, and to plainly repugnant to 
the almost universally aeknowledged princi- 
plci of morality and religion. 

l.'nder the unanimity lyttem, the useful- 
ness uf jury-trial is as the badiieu of the sub- 
stantive law in general, aitd in particular the 
conilitutjonal branch. This uuauiinity is 
therefore bad in tbe Anglo-American United 
Slates, bat good in England. 

Admitting tbe effect alleged, via. tbe force 
put upon Ihe will of all hut one, by the one, 
and Ihe snbslitullon of the will of that one 
to iheivill of Ihe other eleven, whefe. it may 
be asked, is the proof that by the breach of 
Ibc law, — by the breach as thus effected. 
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more good is commonly produced, Ihan would 
have been produced by the observance ? 

Answer: tio such eH'ect can be produced, 
but by a more than common degree of energy. 
But setting aside the case of bribery, which 
could nol without an uncommou concurrence 
of circumstances have place, and which in 
fact is very seldom, if ever, supposed to have 
place, — and Ihe case of i siul«ter interest pro- 
duced by ulber circumstances,— a cose which 
in the penal branch can very seldom bare 
place — the degree of energy requisite for 
the production of this effect can scarcely be 
produced by any sort of cause other than 
that, for the designation of which the name 
of eutiiiciencc or principle is commonly em- 
ployed i vii. sensibility to tbe force of aodal 
sympathy, sensibility to the tbrce of the po. 
pular or moral sanction, or aeiuibility to the 
force of the religious tsDctioD : an indiSeren- 
tilt will pin hit faiih on the opinion or the 
lUpposed opinion of the judge. In the case 
of natber of these classes is it common for 
any tuch energy to have place. 

For marking the separation between ibe 
cases in which Ihis unanimity may be uf real 
use, and those in which it cannot be of real 

fice. It may be of use, and is of use. In all 
those coses in which, whether in respect of 
the prohibition, or in respect of the punish- 
ment, the law (being detrimental to the in- 
tereal of tb« suuject-many) ought not to be 
in eaislence, and that in such sort, thai it is 
better for the subject-many (bat no obedi- 
ence should ever be paid to it, than that no 
disobedience to it should have place. It is ot' 
use therefore In the cose of all those pens! 
provisions by which monarchical government 
isdistinguiibed Irom democratical— in the in- 
stance of all those laws by which the penalty 
for offences against person, property, oi re- 
putation, is raised to a higher degree in the 
rate where the injured person is a member of 
tbe government, than in tbe cose where he ii a 
private individual, posMiung no share in the 
powers of government. 

It is of use in all those cases in which 
punishment is attached to the divulgation of 

It is of use in tbe cote of all offences against 
the revenue of government, when the govern- 
ment is to such a degree corrupt, aad lo such 
an eaten established in the habit of Hcri- 
ficing to the particular, and thence sinister 
interest uf its members, the interest of the 
whole community, that it would be for the 
advantage of the whole community that the 
government should bll to pieces, and a dill- 
lorenl one be eitablitbed in the room of it. 

It may tvrn,nitboaIgomg to such a length 
at lo snnlbilate the government, be of use to 
a cenain client, and on ceiiain occasiont ; 
the difficulty the govern- 
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it might be under u to the finding sup- 

jJiEa ; in such sort as to prevent" the govern- 

I ^ent from giving \tay an tbis or that oecaiion 

1 to Ifa»t destructive propensity which in such 

I ODvernnienti has place on bU oi-caiions — tbe 

propensitj to keep tbe eoiintry plunged in 

groundlesa and unnecfBsiry vrars. 

If felse declarations of unanimilj, gnd tor- 
ture for the compelling of the falKbood. are 
of use in this case, — give the benefit of the 
L falsehood and the torture to al! other cases 
I b which unanimity would in some eyes be 
detirable. 

Apply it, for example, to elections. Keep 
1 tin the electoTG shut up together in close con- 
[ Snement, without food, and so forth, till they 
L' llave given their votvs in favour of one of the 
I ttDididatea: leavingtbe choice of the succcsi- 
I fbl candidatetochBnceorwiBiioDi,whiehaver 
J may be most convenient. Not that, for giving 
[' ^tension to this supposed security for right 
* conduct, there is any necessity for straying 
thus ftr from tbe so much admired pstteni. 

The twelve judges constitute n judicatory. 

Rnd ID complete the anulogy, the number of 

the members is the tame.* Take, then, this 

security for rectitude of decision, and apply 

" '3 tbe twelve judges. Not that in this 

i the need of it is in danger of being very 

1 frequent. Nowhere is it better known than 

[l.tn Uiat pre-eminently learned aaaembly, how 

[ IMeful the sppeanmee of agreement is to the 

f (^ving. In the eyea of the deluded multitude, 

Pftcolouring of reason and justice, to absurdity 

find injustice. On the occasion of those imo- 

rjtberings of evidence, by which impunity was 

T -^ven to the notorious crimes of Haatings, 

'*'e twelve judges, under (he tutorage of tbe 

lad creature of the crown, were unanimous. 

I The unanimity, which being capable of being 

1 declared, was declared, stood in the place of 

J- Ooae reasons which, not being afforded by the 

" ' re of the rase, were not to be found. 

case, and this loo ■ law esse, in which 
I tbe demand for unanimity would naiurally 
T 'be more frequent, is that of the House of 
Lords. On the occasion, for example, of the 
J 'Queen's trial, how much more acceptable a 
1 mutt might bave been produced, had this 
Mcurity for propriety of decision been esta- 
blished ui that most noble and august of all 
tribunals I A single peer, whose loyalty stood 
in need of recompcnce. while his eonslitution 
■was hunger-proof, might have sufficed to have 
produced a result to much more deUrable 
than that which took place. 

When the perfection of judicature has thus 
been secured, secured in the House of Lords 
~-one atep more will secure perfection to 
kgislation. For this furposo, the benefit of it 
It uf course be extended to both Houses. 
Ls soon as this instrument is subservient 
it'ht conduct In all those other and higher 
'riic number haml' ble yean been increued 
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In England, one point of policy pervade* 
and gives form and spirit to the system of 
government, and shape and effect to practice. 
It consists in confounding and obliterating; 
throughout the whole field of government 
the distinctions between right and wrong: 
in such sort, that whatsoever would to any 
degree be wrong and flagitious, if pradiacd 
by an individual not belonging To tbe class of 
rulers, nor commanded nor authorized by the 
appointed assortment of those who do belong 
to that class, becomes right and meritorious 
in tbe case of its being so authorized. For 
this purpose it is, that as often as any reason 
is undertaken to be given for this or that 
arrangernenl, forming part and parcel of tba 
system of governmeni, some manifest and fla- 
grant iatseliood (tbe more flagrant and absurd 
the better) is given and passed from band to 
hand, as a sufficient reason for it, and justi- 
fication of it. Thus, in speaking of an indi- 
vidual so situated that it is impossible fot 
him ever to do right — that the whole of hi* 
conduct as such is occupied in the diring of 
wrong — that his very existence is one vast 
wrong — that by (be maintenance of that one 
individual in the state in which he is placed, 
others, the most mischievous of whom ia 
beyond comparison less so than be. are to 
the amount of tDaoy thousands destroyed by 
lingering deaths, and others, to an equally 
uiifimited number, kept from coming iiilo 
etistenee. . — of this individual it is. that a 
phrase in every mouth ascribes (he impossi- 
bility of doing wrong i and of this complexion, 
througbout the whole of the field, ia tbo 
language which calls for prostration of tba 
understanding and will, under the name of 
government ; and in particular, of that whidi 
with a still louder voice calls for a still more 
abject prostTstion of (hose same faculties, 
under the name of justice. 

To lies, in so far as applied to the pur- 
poses (bus described, the name of fictions is 
given; and by ibis onedenomination — sorh 
is the effect of fraud wben backed by power 
— the cbariicter of wisdom and virtue is un- 
derstood to he given to a miiture. in the 
composition of whicb it is difficult to say 
which of ils two ingredients is predominant 

Ungrounded would be the imputation, 
if to the practice thus described any such ad- 
junct as wanton were attached. In wanton- 
ness is implied tboughtlesiness. But in ibis 
case, whatsoever part folly and imbedtity 
may have had la giving increase to it, the 
deepest reflection, grounded on long expe- 
rience and acute observation (all along 
keeping steadily in view the universal actual 
end of government — the greHlesI happiness 

those who bave home a principal part ' 
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LeEt inythiiig should be wantinf; (o the 
eflidency of tbii policy, the force of the re- 
ligious sanction hu on tbis uid all olber fa- 
voumble ocewionB been called in and added. 
Thus it is,' that for tbe converting into 
Accomplices those who migbt otberwiae have 
been tempted to become accusers, the whole 
mnllitude of individual! invented with the 
eharacterof eceleaiudeal fiinctionarie* have, 
IIS a condition precedent to tbeir entrance 
upon that character, been (with exceptions 
too few to be worth taking into aceount\ 
with anxious Eolemnity baptized in the Glib 
of perjury. 

By perjury is here meant, not anything 
that is eriminal, — for efTectual has been the 
care taken by the law that it shall not be 
criminal, viz. by the (brbearing to render it 
punishable. By perjury, accordingly, iihere 
meant — not any crime against the law, no- 
thing more heinous than (not to spesk of the 
oOi^nce against morals) a sin against God. 

In some countries where poliihed mindi 
bear iway — British India, tor example — so 
rude, so uninformed, or so ill formed, not ta 
say to deformed, is Ihe general complexion 
of the public mind, that individual*, in num- 
ber competent to the formation of juries, fit 
at the same time to be endued with the power 
ordinarily possessed by juries, would ai yet, 
in tbe genenl mass of the population, be in 
few. if in any places, to be found. In bands 
so circumstanced, a function of such a nature 
as to apply, by the force of the legal sanclion. 
a bridle to the power of the judge, could not 
be saWy trusted — trusted with preponder- 
antly useful effect. A power of such sure 
efHciency would in luch bands be liable to be 
employed in the character of an initrumcut 
of depredation or oppression. 

This being the case, it would not follow 
but that, operating with no other force than 
that of the popular or moral sanction, the 
function might in every instance be in- 
noiioiis, and at the same time, in more 
shapes than one, serviceable. What is meant 
if, that — in cases of ludlcient importance to 
pay (or the complication, the additional de- 
lay, tbe vexation and the expense— under the 
respected name of a jury, a body of men 
should be inlroduccd, appointed in some ap- 
propriate way, taking in tlint character cog- 
nizance of the cause, and delivering their ver- 
dict -^delivering it, but lo such elTect, that 
the judge, though bound to hear it, and to 
hear it in public, should not be bound to 
conform to it; which being the case — in the 
event of non-compliance on the part of the 
judge — the effect of the verdict would be, 
that of an appeal from hii derision to the tri- 
bunal of public opinion. 

Independently of the effect of a verdict of 
thii son in each bdiiidual case upon tbe e ~ ' 



of the cause, amongtbe results of (bis practice, 
taken in the aggregate, would be Ihe giving tu 
each judicatory thus funiisbed, the cbaracier. 
as was before observed, of a school of justice 
— aschoal in which, while the individuals lb ua 
employed as jurymen were, upon the principle 
of mutual instruction, receiving tbeir tcssoni 
in the churaclerof scholars (receiving instruc- 
tion thus in its most impressive shape.) the 
byestanders at large would, though iu a shape 
not 8lt<^ether so instructive, still be receiv- 
ing instruction, not the less impreswve and 
beneficial from ita presenting itself to their 
conception in tbe shape of simple entertain- 
ment. Here would be a theatre : the suit at 
law, the drama; parties, advocates (if any.) 
judge, and jury, the dramatia perniiiit and 
acton ; tbe bye-slandeFi, the audience. 

Prom the institution so modelled, another 
advantage — an advantage to sodal harmony 
on tbe part of naturally, and hitherto jarring 
maleriaji. might be derived. 

The body out of which, for each cause, the 
jurymen are drawn, be it supposed tbe aort 
of select and elected body above described. 
Of tbe elected Hindoos, let Mahometans be 
the electors ; in Uke manner, of Ihe elected 
Mahometans, the Hindoos; and as between 
religion and religion, so in Ihe Hindoo reli- 
gion, as between caste and caste. 

tn British India, suppose juries ealahlished, 
composed of natives : tbe case to a certain 
deforce important, whether it belong to the 
penal, or only to the non-penal branch : the 
difficulty of preventing successful bribery 
would naturally oe such as to put not only 
tbe ingenuity, but the pertevetaiice of the 
legislator, (o the stretch. 

One expedient, in so far as the state of the 
population afforded an adequate mixture — 
a ibixlure of Ihe two religions, Hindoo and 
Mahometan, in tbe composition of Ihe jury. 
might afford some check : always supposed, 
the declaration of unanimity was not made 
requiute ; for in that cose the absolute com- 
mand of Ihe verdict it given to any one jury- 
man whose perseverance is Buffidently paid for. 
So far as Mahometans are concerned, the 
composition of this kind of jury present* no 
difficulty ; not so, in so &r as Hindoos are 
concerned. Even supposing Mahometans and 
men of other religions out of the question, 
among the Hindoos themselves the deplorable 
fancies by which differences in dignity and 
purity are imagined, a* between caste and 
caste, present a labyrinth tuth as no distant 
eye can pervade to any ntrh purpose as that 
of deciding what mixtures would, in such • 
ease, be unendurable, what endurable. 

Declaration of unanimity being necessary, 
suppose tbe individuals, of whom in tbe cause 
in question the jury will be composed, pre- 
^ determined and foreknown i by making sure, 
' tbough it were of no more thui one of iheoi, 
I say, for example, by a bribe, a parly might 
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be sure of gaining Mi c*uk : > pnrly wtoce 
all (ihe suit b^ng • non-penal Qiie] drpend. 
id on itae event of it, would leldom shrink 
from lucti k courie. Enlbuaium, phytically 
poaiible, but never to be rci:koned upon, ex- 
cepted, — in ft nuu where hit life depended 
upon the iitne o( it, no miui ever would 
■brink from >ucb m courte. In ■ certain slate 
of tociely, public opinion uid habits not being 
fkrourable to aueh a course, tbe purEuinc it 
with Bueeeiii might be attended with mi 
le» difficulty, even to such a deg:rec at that 
the probability of it should not be greM. But 
Btatei of society might be found, and those 
too extensively prevalent, such u to Eubeti- 
tute in tfaia respect, to difficulty and impro- 
bability, facility and probability. In Britiih 
India, for example, suppose a capita] case : 
a jury composed of nutivea, the individuals 
known to the defcniiant by information, 
ticiently early for such a practice, one 
man (though there were no more] needy, 
nnd (be detenduit's pecuniary means tunpli 
enough to pay the jurynuin's price, — impu- 
nity here is a matter of certainty. 

CHAPTER XXIV. 



A BFECiAL iVUY ti s petit jury, composed 
of members distinguished I'y opulence from 
those of a common petit jury. 

This institution, a palptble innovation, 

■ production of the last century, is of the 
number ofthose benedli for which the people 
of England stand indebted to the Whigs of 
EngLind. 
It had for its purposes and objects — 

1. To assist in the destriiclion of the liberty 
of the preai. 

2. In revenue causes, to provide far the 
jfUnt instrument of tbe monarch and aristo- 
cracy, in tbe situation of chief judge of tbe 
chief revenue judicatory, in the room of a 
bridle. — an instrument, and ■ cloak. 

3. In all cases in which the interests of 
the ruling, the influential, and the opulent 
and consuming few star d in competition with 
those of the sulyecl. the laborious and pro- 
ducing many, — to give Id ihefew whattoever 
facility could thus be given, by tacriScing the 
greatest happiness of the dealest number to 
that particular and sinister interest. 

4. In all cases in which the interests, and 
thence the will, of the monarcli and his in- 
struments of all sorts, are in a more parti- 
cular manner concerned, and in particular in 
Parliamentary election eases, to secure to the 
power uf tbe monarrh, by whose will, directly 
or indirectly spplied, they always receive their 
situation, an instrument on which be might 
depend fbr giving execution and effkct to that 
wilt, on all occasions. 



5, To put an additionalqusntityof money , 
into the bunds of the lawyers. 

Tbe infusion of this poison into tbe &sme 
of government was accordingly Ibe fruit of 
a conspiracy between three parties — the mo- 
narch, the aristocracy, and the lawyers. 

In all causes in which such is bis Hsjesty'a 
pleasure fcasesof felony and afew others ex- 
cepted,] bis Majesty has a clear and uncoit- ' 
tested right to a special jury far his jury; the 
psrty on one side has thus an incontestabl* 
right to tbe nomination of the judges. 

An engine thus convenient^ how hap- 
pened it tlwt it escaped being employed ID 
cases of felony? 

Under a form of government which bat 
for its object tbe greatest happiness of tbe 
greatest number — thntofihe Anglo-Ameii. 
can United States, for example — any limita- 
tion to the applicatioii of the iiiveitigaiive 
branch of procedure, to a power so necessary 
to good judicature in all cases, will, when 
once brought to view, be seco to be beyond 
dispute an imperfection. 

Under a form of government which has for 
its main and characteristic object tbe sacri- 
fice of the greatest happiness of the greatest 
number, to the purtirular and liniitei inte- 
rests of the members of tbe government and 
their adherents, it is, and to a va&t extent, 
only by some imperfection less mischievous, 
that any lecurity, bow imperfect soever, can 
be obtained from more mischievous abuse. 
Under ■ form of government which bu for itt 
object the greatest happiness of tbe greatest 
number, the laiaa will (bating tbli or that 
casual misjudgment, oversight, or want of 
discernment) have that tame end. not only 
for their object, but for their effect. With 
no other exception than the one just alluded 
to, it will, under such a government, be ■ 
result conducive lo tbe greatest happiness of 
the greatest number, and thence a desirable 
one, that the execution and eflect given to 
tbe hiwa should throughout be entire and 
iform. Under a government which has for 
abject and effect the advancement of the 
isler interest above mentioned, and there- 
by the continual sacrifice of the greatest hap- 
piness of the greatest number, it is to a cer- 
tain extent, and that a vast and dillicultly 
deGnable one, conducive to the greatest bap- 
•is of the greatest number, that the laws, 
such as they are, should to the greatest extent 
possible (oil of being carried into execution 
and effect. 

'ountry thus labouring under the yoke 
01 sinister interest, so vast will be the ex- 
tent and mischievous tendency of those laws 
and arrangements, by which sacrifice is made 
of the greatest happiness of tbe greatest num- 
ber to that sinister intereil, — that rather than 
full effect should be given to this disastrous 
class of laws and wrangementi, it i* conducive 
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to the gretiett happiness of the grciteit num- 
ber, luid thence clearly and euineiitly deu- 
rable, Ibat [he whole frmme of the lows and 
government should labour under a degree of 
general imbecility and inefficiency as effective 
as possible. 

The laws and other ammgementa by which 
the liberty of the preas ja uugbt to be sup- 
pressed, having for tbdr abject, aiid if carried 
into effect, their sure effect, the oblileiation 
of those few, iioperfeet, and ever precarious 
shades of distinction, by whieh the limited ia 
distin^shed from a pure monarchy, — it were 
a lesser evil that crimes of all sorts should 
abound still more than they do, and juries 
give Bilse verdict* still more frequently thun 
it is endeavoured to make them do, than that 
the designs and endeavours against that vital 
security should be accomplished. 

Under a government which has for its ob- 
ject the greatest happiness of the greatest 
number, official frugality is an object uni- 
formly and aniiously pursued : peace, were it 
only as an Instrument of such frugality, cul- 
tivated with proportionable sincerity and an- 
xiety ; any wan! of effect given to the laws, 
by which contributions arc required for the 
maintenance of government, universally felt 
and regarded as a mischief: all endeavours 
employed in the evasion of them regarded as 
generally mi<rhievotis, and ajsnch punished, 
and with full reason, by general contempt. 

Under a government which hai for its main 
object the sacrifice of the greatest happiness 
of the greatest number, to the sinister inte- 
rest of the ruling one and the sub-ruling few, 
corruption anddeluMon to the greatest extent 
possible, are necessary to that object : waste, 
ill so &r as conducive to the increase of the 
corruption and delusion limd, a subordinate 
or oj-ordinate object ; war, were it only as 
a means and pretence for such waste, another 
object never out of view: that object, to- 
getlier with (hose others, invariably pursued, 
in so far as the contrihutions capable uf being 
eilTBcted from contributors, involuntary or 
voluntary, in the shape of taxes, or in the 
shape of loans, i.e. annuities paid by govcrn- 
mcnt by means of further ta.iee, can be ob- 
tained : — under such agovernment, by every 
penny paid into the Treasury, the means 
of dimiuiihing the happiness of the greatest 
number receive increase i — by every penny 
which is prevented from taking that pemi- 
i-iiiiis course, the diminution of that general 
happiness ii so far prevented. 

As, under the one government, every man, 
in proportion to the regard he feels lor the 
greatest happiness of the greatest number, 
will give his strength to the revenue laws, 
and set his strength against kll endeavours 
employed foe the evasion of them, — so, under 
the other lortof government, in proportion (o 
the rcgaril be ^els for that same object, nill 



he let his strength against the laws, and in 
support of all endeavours employed for the 
evasion of them. Thus in particular, and sj 
in general. In so Ibt as the laws have been 
made every tnati's enemy, every man in de- 
fence, not only of his own happiness, hut of 
the happiness of the greatest number, will, in 
desire and endeavour, be an enemy to the 



CHAPTER XXV. 

In the name Grand Juries, the name of ju- 
ries being included, the appendage thus de- 
nominated cannot he altogether passed over 

A grand jury is asuperiorkind of jury. A 
grand jury has for its characteristic and pecu- 
liar function the salvation of the innocent. 

A jury is a good thing: a grand jury is a 
jury: er^o, a grand jury is a good thing. 

A jury is a useful thing: a grand jury is not 
only a useful, bul an honourable things fur a 
grand jury is a grand thing. 

Such being the logic (this logic not being 
altogether clear of fallacy,) — to counteract 
the influence of it, it is necessary to show 
what sort of a thing a grand jury really is. 

A grand jury is a bar to penal justice. Fur 
whatsoever purposes originally set up. it has 
been kept up, and employed by the sut»-ruling 
few. under the influence of (he ruling one. fur 
the securing to them and their adberenlt the 
benefit of impunity, on the occasion of any 
misdeeds committed by them, in the course of 
the sacrifices made by them of the greatest 
happiness of the greatest number, to theirown 
particular and ainister interests. 

The petit jury tries a man, and cither ac- 
quits or convicts him: the grand jury either 
refuses to put him. and thus prevents him 
from being put, upon his trial, or puts him 

A [wtit jury is composed of twelve, neither 
more nor less ; whether it be for acquittal or 
for conviction, a declaration of unanimity, 
true or false, no matter, is necessary for the 
effectuation of it: a grand jury consiits of 
twenty-three; oftbat number any lesser num- 
ber, so it consist of twelve, is necessary, and 
sufficient to give validity to what is doiu.-. 

Of the procedure before tbe petit jury, a 
characteristic and indispensable property is 
publicity: of the procedure before the grand 
jury, a property still more characteristic and 
declaredly lecured. is terresy: the ceremony 
of an oath is employed for the securing ul it; 
in the olficial oath exacted from grand jurors, 
the promise of secresy constitutes a distinct 
article. 

The function of the grand jury applies it- 
self to two different classes of offences : to 
felonict and to miidemeiiiouts. 
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Viewed at B ilisUnce — newed in ■ geiie- 

ll piHiil of view^ — (be division into feloniet 

t mod miademeanoun correaponds in the mun 

I ^tb the above exhibited divraion into pentl 

I, which are such by reuon of aggreva- 

t4ion, and penal cut* which are lucb for want 

kf an individual spedolly injured.* 

OF the power oK^nally given to the grand 

I jluy, the elfect was. that without its fiat no 

reoperation of judicature, at theetpense of the 

f personal liberty of an individual suspected. 

I eould lawfully be performed; it bad thereby 

I \m reto on such operuions; preservation was 

L thereby given to the personal liberty, and by 

F. veans of the oath of secresy. to the repata- 

I tion of individuals. In latter times, however. 

T tLis security, with the cffecli. good and bad 

F together, whieh eould not fail to be attendant 

f -on it — this security, the name and powpr of 

1 tbe grand jury natwithstanUing. has in both 

I those shapes been at an end: on application 

* li; any individual, by a warrant from a single 

local magittnlle. styled a justice of the peace, 

' -aiipointed and removable at any moment by 

the monarch, any man is on this occasion 

committed to prison ; there 10 remain, or 

, tiience to be Uberated, according to the dis- 

Lon of the magistrate ; unless, and until 

J Ilia liberty be disposed of by some other au- 

I thority, not here to the purpose. 

Those effects which are composed of evil, 
J iisrith little or no admixture of good, remain 
ia full force behind. For example, the power 
' Ity which, for crimei of the moat eiten«ive 
laischief. bj a knot of men themielves armed 
vith complete impunity, without danger so 
much as to reputation (reputation beingcover- 
ed by the oath of secresy,) impunity is secured 
to crimiiwit, in any number, at pleasure. 

In so far as what legal security there is, 
■gainst offences by means of which, by men 
of this class (vii. the class uf the sub-ruling 
few acting under the influence of the ruling 
one,) sacrifices are made ofthe greatest hi 
piness of the greatest number, to the par 
cular and sinister interest* of thoie ui 
rnlen, is given by the punishment and mode 
of procedure applied to the misdeeds styled 
leloniei, — impunity and complete licence is 
thus accorded. For anything or for nothing, 

C. men to death in any numbers : if, accord- 
to the view of this section of the aristo- 
cracy (instrument and confederate of the 
monsrcliy,) it is for the advantage of those 
conjunct interests that the men should 
youareufe. You are secured not only against 

Emishment, — but. In so far a* undertht 
fluence, the same inclinations prevul i 
dais ofthe instantly- removable agents ofthe 
tnonarcb, styled justices of the peace, 
disrepute. So much as to felonies: tho<ie 
caseti included, which, though 
•All c '~~^ 



espect of punishment or ii 
veiligBtive procedure, or both, dealt with aa 
felonies. 

Now as to misdemeanours. Cases in which 
with some exceptions, principally regarding 
ences against the persons of individuals, ia- 
iligHtive procedure has not been provided : 
In BO far as investigative procedure is suf- 
fered to lake place, whatsoever protection ia 
alforded agunst punishment at the hsnds of 
law, does not extend altogether to disrepute : . 
the grand jury, when it baa given to ita in- I 
strument and accomplice security againat \ 
pujiishment, has not of itself — has not, with- 
out the concurrence of a suRicient assort- 
ment of other accomplices, in the situation of 
justices of the peace, together with an ap. 
propriste suppression of the liberty of the 
press, given him security against disrepute. 
In the cases to which investigative procedure 
boB not been extended, the security afforded 
to misdoers by the power of the grand jur; 

Whatever it may have been at one time, 
as matters have stood for a longtime, agrond 
jury has been, is, and will be. an instrument 
much worse than useless : it gives no protec- 
tion to the subject many Bj^inst the ruling 
one, or the sub-ruling, opulent, and the in- 
fluential few; it does give protection to the 
ruling one — to the sub-ruling, opulent, and 
influential few, against (he subject-many. 

Bill found by the grand jury, informatian 
grantable by motion, information Med tx of- 
Jicio for alleged ofiTences against person, pro- 
perty, or reputation : of all these three inlets 
to prosecution and trial, the one and tha 
few have their choice : sgtunst the auhject 
many, in any contest they may have with the 
many or the few, all these inlets to justice, 
or the show of it, are closed : information 
ion, by wantofopulen 



nfor< 



r officio, by want of power. 



iltogetherls the pretence that 
power you have a protection, that innocence 
has a protection, against imjuat prosecution 
— a protection set up at the very threshhold 
— a protection against 



If this protection were a preponderantly 

eful and desirable one, how much more so 

would it be in the case of felonies, than ia 



the< 



leofm 



nthe 



which you have taken it 

case in which you suffer it lo sunu ; 

As at present constLtuled, a grand jury is 
an assembly composed exclusively of gentle- 
men: gentlemen to the exclusion of yeomen. 
In the vocabulary of English jurisprudence, 
these denominations harean Import which, if 
not altogether determinate. Is at least meant 
to be so. The class of gentlemen. Is the claia 
of the sub-ruling, the opulent, the influential 
few ; the class of yeomen is the class of the 
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■ulgect many. On this occuion, if the 
gmtdt happinees of tbe gmteit number 
mretbe end in vietr, in Ibe compotition of 
thiii trannilory body, the nujority tEiould be 
of the el«si of yeomen ; for if wme must be 
ncrificed. better the few lo the many, than 
the many to the few : oat that any bucIi sa- 
crifice would have place. 

If any regard were paid, to much as lo ibc 
appeanncG of equal justice, tbere should be 
a mixture of both cUscei, and the claia oflhe 
few should at any rate, not have a majority, 
BB agaiint the dui of the many. 



§ 1. Preparatory or prtUminary obstrvalioHt, 
The design in the use bere made of a jury, 
— that ii to uy, of a lainple taken at nndoni 
of the promiBcuDUs multitude — the design i* 
not to inveit a set of men no cireu ma lanced, 
with an arbitrary power over their feUonr- 
countrymen ,- but to add to the effective force 
of the other checks applied to the power of 
the judge. On the part of such an aSBembloKe. 
no one element of appropriate aptitude in any 
degree above the lowest eould reuonsbly be 
depended upon : on > j udge placed in a situa- 
tion fenced about aa here — on a jucl^, in 
so br aa on any penon inreited with auch 
power aa it is necessary to arm his situation 
with. M) long as the eye of the public-opinion 
tribunal is kept steadily fixed upon him. de. 
pendence may be phued. 

Accordingly, they are not merely autho- 
rized, but invited and urged U> take cogniz- 
ance of every matter that comes before them, 
and on whatever occasion, or on whatever 
account they feel disposed; whether for the 
purpose of assistance to the understanding, 
or controul upon the will of the judge, — to 
give eipresaion, collectively and individually. 
1 their sentimenls. But this opinion is not 
made obligmtory on the judge — it isootmade 
decisive of the fate of the cause. 

By this means instead of being placed on 
shoulders too lowly situated to be depended 
upon for being duly seniibie to the pressure 
of it, the responsibility is left to press with 
atl its weight upon those shoulders in which 
that tutelary sensibility is at its maiimum. 

By the regiitration made on each occasion 
of the opinion of the jury on tbe one hand, 
and the opinion of the judge on the other, 
compared with the nature of the case (and 
this parallelism continued on throughout the 
stream of time,) a continually accumulating 
body of information, interesting in a variety 
of way*, will be secured : Ibe piogress of in 
tellectual aptitude, ■• ^ipUed to matter of 
law and evidence, will be marked by it. 

The judge will not, M be would Mhcrinae, 



partly by the inlelleclual influence altached 



Id hi* 



■t by fallac 



s and olher ar- 



tifices employed on purpose, have ii 
power to remove from his own shoulder* the 
just odium that would otherwise be brouglit 
down upon him by an unjust dedtion. 

On the other hand, while in this direction, 
on account of its dangcrousnesa, (he inHuence 
of the committee of the public- opinion tri- 
bunal is bere limited, — in another quarter, an 
enlargement clear of all danger is given to it. 
From an opinion which is not obligatory, evil 
cannot in any part of the field be in any ^apn 
produced. And in the eituation of judge, if 
a check in necessary or useful in any part of 
the field he travels in, so is it in every other. 
Of a road, such as that here in question, if a 
watchman be useful in any one part, so must 
be be in every other : accordingly, under tbe 
system here proposed, in nopartof his career 
is the probity of the judge left destitute of 
the benefit of tbe safeguard wbicb it belongs 
to the power of the quasi-jury to afford. Of 
whatever point a judge bas cognizance, of the 
fame point a quasi-jury bas concomitant cog- 

Of the service, such as it is, which is ren- 
dered to justice in systems in which the word 
jury is employed, it maybe questioned whe- 
ther it be in a direct way, or otherwise than 
in an indirect way, that upon the whole the 
greatest part of it ia rendered. Along with 
the jury, a portion of the public has all along 
been let in. Tbe jury itself forma on each 
occasion a part and parcel of tbe great public 
at large; and in proportion to the cbinge 
made in the penoni by whom that function 
is performed, that portion receives enlarge- 
ment. Hence it is, that in jury cases pub- 
licity of judication has been to a considerable 
extent, though nowhere in an all-compre- 
hensive, nor therefore in an adequate extent, 
the practice: being the practice in those 
cases, tbe expectation of finding it so wher- 
ever it has been tbe practice, bas become 
general : and in Ibis indirect way it ia, that 



jury-' 



ial \t 



ir les! 



siderable, of use in eases in which, ai 
affording any binding check upon partiality 
on the part of ihe judge, the jury itself might 
be little better than useless. Witness all those 
cases in which the choice of the jury is im- 
mediately or unimmedialely in the hands 
either of the judge or of some olher depen- 
dent creature or creatures of the monarch: in 
all such cases, it may be a question whether, 
in Ihe character of a check to improbity in the 
judge, it does more good than it does evil. 

Not only has tbe public at large acquired 
the habit, and thence to a practical effect 
Ihe right, of stealing in as it were under tbe 
cloak of the jury ; but by the power jpven 
to Ihe jury, the judge finds himself under 
the necessity of addreating tus ditcoune to 
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ihem, nplaiuitorf of the ulure of ibc cue 
• and of the grountU on wbich his Mlvice and 
piecommendBlioD. tf any it eiven to tbno, bu 
~ n feundeil. Suppose, then, fornrguiDcnt'i 
t, an advice nuuiifestl]' lepugnsnt to jut- 
r tice sivea bj bim to them — wbat u the 
Kquence? If liegiret no reuan. he doc9 
^ve biiDself tbe chuice he might have 
if prevuling by raphislry ; and the injuatioe 
wing without a muk, intlead of compuaing 
HH objeft, will expose hiin to ju*t reproseb ; 
wit be gffea reuoiw. their being by the sup- 
ppooition weak, the]' will expow biin to rc- 
P|lro«i?b by their wnkneta. 

Now a» to the number of the pcnont wbo«e 
etobeciacled for tbeperfnrmwice 
tf this funttion. On this purl of the Geld, h 
inflict hs« place tietiveen the direct endi of 
uticeon the one part, and tberollHteralcnd* 
a the other : between tbe good attached to 
e degree of security alTortlcd apiinet the 
evili of misdeci-iion, and the evil composed 
eialion to iheM funnioneiiea, and ei- 
le either to tbem or to the eommunity at 

'rue it is, that in regard to eitenC, pro- 
ioned to the ve;tntion and expense is 
inilruction, moral and intellectual, thus 
ad over the community : but in regard to 
vexation, the quantity ii much mote 
}• palpable, tban of the qnonlity of initiuctlon 
f -Woped, the exiitence will be certain. 

Of these several quanlitiea. any eitiniate 
■pproaehing to adequate con-ectneu is im- 

rnible, unlets the polilieal state in question 
given. The pecuniary sufficiency of tbe 
f'teiividual, the slate of tbe coram umcalionB, 
g given, and the length of attendance 
[■'beinggiven, the quantity of the veiation will 
^'fepend upon the length of tbe journey to and 
> -fro: that is, on the distance between the 
^ 'riwde of each individual and the judicatory. 
' But 1 he political stale in question being given, 
' I tiie average of this distanee will be in Tersely 
■s the uumber of those judicial subdistricti 
«t portions of territory resulting from an ul- 
terior division. 

Thereupon comes a question, — Shalt these 
■iseitors be taken from every part of a sub- 
' -distriGtwithautdistinelion? or Eroma portion, 
p*no part of which is by more than a certain 
' length remote Irom the judicatory ? If with- 
' nut distinction, then comes inordinate vei- 

those wbose habitation ia to a certain 

' degree remote: if witb distinrtion, in eonsa- 

' auence of which, to those beyond tbe line. 

xeolption it granted, then is tbe pnpii- 

n of tile su^dislrict divided into two 

■ 'portions, tbe one of which is left in a sort of 

^ tarliarou* state in comparison of the other. 

On Ml occasion such as this, ■ middle 

tturte might perhaps be taken, nut without 

jdvantage. In tbe remote puta, the time 

f -cf serrice might be less 6tquent than in Ihi 




near part : the vexat . 

case not done away with, ontj- lessened ; and ' 

tbe instrueUoii is in the same propoitlon lea- 
Increase the number of those subdisttieta. 

with those judiealoii 

deed lessened, but tbe expense to the puUWL 

ii.inctEBsed. 

Under the division into subdisltieta, 

Iherebe any subordinate division — adii 

of those subdiiftricta into bis-subdislricta ? 
Answer: For tbe purposn of judicatur*. 

No. Tbe extraordinary case of an appeal to 

the justice minister will answer every good 
purpoM, of a greater number, and put an ex- 
clusion upon nil tbe bad effects. 

In the case ofasseasordiip service, the time 
of demurrage, it may be observed, will na- 
turally be considerably longer tbon the titnt 
of election service. For tbe election servioC), 
it may happen to be perfbrnied wicbin ' ' 
first minute; and tbe time requisite for 
ceiving tbe vote, by dropping two rtcognii 
pieces of card into ■ box, can never, fbr 
the votes taken together, be extended beji 
the bounds of a single day. 

Tbe expense of the uteswir wbile 
inj. — shall it be borne bylbeindividiuJ or 
the public? On the individual, the burtt 
would be intolerable and needless : by 
whole public tbe benefit is reii|ieil i by 
whole public ought tbe whole bonben ti 
borne. For functionaries of this claas taken 
separately, the pay necessary will be to the 
lowest Amount ; nothing is there that could 
render it worth regard, but the munber of 
those whose service} are thus put into requi. 
sition. The bulk of the population being i»j 
almost every country composed of the lowi "* 
paid day-labourers, it will be composed 
those to whom any casual deduction trom I 
means of subsistence would be most irksoi 
and be most dimcult of endurance: the pay 
should the rcffire be somewhat greater than thM 
of tbe lowest paid day-labourer i say, for ex- 
ample, twice as much. Thus much &r the as- 
sessors taken from Ibe more numerous claas. 

In the case of the afseBors taken from tbe 
more erudite class, the quantum, it should 
seem, should not be exceeded. By no addition 
that could be made to It, could any degree of 
proportionality — of equality, be maintidnt 
Un the plea of increase, it would require 
increase witb tbe amount of income i but 
this mode of increase, the objentioii 
peremptory one : publication of inoom 
in general be irksome: nor coal d any 
ness be pven to tbe fixation without sueb 
inquiry a* would be the equivaletit of 
suit. Not to Ibe more numerous dtia 
any such gradation appear consistent widt' 
justice. Id comparison with that of (he moi« 
numerous claas, tbe condition of Ibose 
ben of the non entdiie clasa would, t 
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face of the account, be seen to be in tbe unie 
proportion more pr(Wp«rou9 — thegeneral mam 
of benefit derived Iroai tbe government to 
mucb the griiater: uid proportioned to tbe 
benefit sbould tbereforc be the bunheii. or 
jiitliee uid eqiulity we obviuiuly contra- 

Were the pay of an aneisor evrr so miirb 
greater tbin it is propoaeJ to be, 9ti11 it could 
not be, in the instance of every individual, in 
every conjunrcure, an equivalent for the at- 
tendant veiation. Here, then, may be »een 
ateaaon for the perm iuion oFa substitute, in 
the roam of any perion on whom ihe lot haa 
fallen — a Bulnlitute. on tbe condition tbat 
whatever be the qualiticstion requiiite in the 
case of tbe principal, tbat which n requiiile 
in the case of tbe substitute thall be the 
time ; namely, a* here proposed, poueuion 
of tbe orli of reading and writing. 

§ 2. Quaii-jurg. what. 

Tbe denominations i)UB«-jury. and quaai- 
jury syitem. are here nereaailated by irretis- 
tible considerations. By the word jury, tbe 
nature and design of tbit portion of a j udica- 
tory, some conception, however inadequate, 
IB presented to view, and aeeneral prcposses- 
lion in favour of it will naturally be produced. 
At tbe same time, if without some intimation 
given tbat tbe two objerts, bow nearly so- 
ever related, want much of being the same, 
great would hive been tbe confusion and per. 
plejCLty introduced by the discrepancy be- 
tween the denomination, and the thing tbus 
denominated. 

The institution called a jury, being tbe sub- 
ject of such general applause — why on this 
occasion introduce not a jury, but a quasi- 
jury ? not tbe thing itself, but only an insti- 
tution bearing more or less resemblance to it? 
Conceived in the most general terms, tbe 
an I wer is— Recaiise withlhitrescmblaacehow 
faint so ever — with tbis faint resemblance, 
in addition to tbe other securities which have 
been seen, for appropriate aptitude on Ihe 
part of the judge, all the good effects tbat 
bave ever been looked for in a jury are pro- 
duced, free from all tbe evil effects — evil ef- 
fects essential and unpre rentable, and to such 
a degree evil, as to render the use of it alto- 
gether incompatible with a system of proce- 
dure having for Jts end the ends of justice ; 
inasmueh as it is in a high degree advene to, 
and tbe use of it incompatible with, tbe at- 
tainment of every one of those ends. What, 
then ! bave its effects been from Arst to last, 
wberesover employed, no other than so much 
pure evil? Answer: On tbe contrary, tbey 
have been productive, as has been already 
shewn, of inestimable Rood. But in what 
~ - By this, and Ibis almost alone ; 
namely, by the very opposition of the initi- 
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justice: tbat sBine main end being rectitude 
of decision, exclusion of misdecision. 

On looking to the several elements or fea- 
tures of appropriate aptitude, it will be seen 
that, in the aggregate, jurors are essentially 
wanting : for appropriate moral aptitude there 
being, in a body of men so taken, no security; 
and in lieu of appropriate knowledge and 
judgment, there being a constant certainly 
of the opposite inaptitude — of inaptitude ab- 
solutely considered, and of inaptitude consi- 
dered in comparison of the like quality in 
question, on the part of the judge 

Judication it a branch of art and sciencp. 
In the most unapt judge ever seen, some 
proficiency in the art and science has been 
manifest: On the part of those men, who, 
to be least unaptly selected, must be selected 
at random, selected by fortune, not any tbe 
smallest security for any the least grain of 
any one of tbe elemrDls of appropriate apti- 
tude con be painted out. 

Uf tbe institution here proposed, the ob- 
ject is to bring (o pass, trith some addition, 
whatever haa been looked for at the hands of 
a jury. 

If in any one state of society it be capable 
of answering its intended purpose, so will it 
in every other; for in tbe organization of it, 
a ststa of society, one tt the lowest as well 
•s one at the bi(;hest stages in tbe course of 
civilization, has been all along kept in view. 

Taking up men from the most numerous 
class, and placing them in a situation in which 
Ihe business of life in alt its forms will be 
brought before their eyes, and a call made 
upon tbem for whatsoever exercise they arc 
capable of giving to their iotcllcetual powers 
— converting tbe judicial theatre into a school 
of justice, into which men of all ranks are 
compelled to enter themselves — it tends with 
continual increase to give strength to tbe 
aggregate stock of intellectual power through- 
out tbe community, and with continually 
augmented effect to render more and mote 
apt those whom it finds least so. 

At the sametime.giving no dttdtive effect to 
tbe expression of their sentiments, it avoids 
altogether the exposing tbe weltare of tbe 
community to hazard from any ill-advised or 
perverse exercise of power, of which in tbat 
situation of life the will of men may be sup- 
posed susceptible: they may advise anything; 
they cm give iletermination to nothing. For 
anything which tbey are allowed to do, or are 
atall likely lodo, no evil is there in any shape 
which the community is exposed to suffer. 

While at their hands toaely is not exposed 
to evil in any shape, — on the other hand, by 
tbe part which it is given to them toRCl. the 
quantity of evil which society would otherwise 
be exposed tosuliierat the hands of tbe judge, 
Hjest as may be the ioAuence which they are 
enablMl t» enreiie, — by no power given to 
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them, can reaponBibtlity on tlie part of the 

judge expfridii^e any tbc ilightesc diroinu- 

*'"- ■ ^n him, in every initince of whatsoever 

I, (be retponfibility rest* in nJl its un- 

Ij^Hfiiniiiiibed weight. 

Tbe object hu been to etrew the way of 
th« judge with such checks as, while they 
afforded no impediinent to hiis in the right 
and proper course, would, when taken all 
together, be found to oppose an insuperable 
impediment to him u ofiiin ae it could hap- 
pen to him to make any euch attempt ui that 
of straying into any sinister eourse. 

Tbe course by which eflideney will thus 
be found to have been 10 perfectly eslabliabed, 
■■ as aimple in iti dcGcription as in its con- 
I iMvance. To the qoasi-jury are given all the 
I powers of judication — all the powera that arc 
■ 'l^ven to a judge, with only one oceprion ; 
•umely, the effectively imperative function 
— the funetion to the exerdse of which is 
attached the power of giving execution and 
effect to the will of him by whom it is pos- 
sessed : and this is tbe only one by which in 
any hands mischief can be done. Of theiu- 
selvcB, nothing can they cause to be done ; 
of themselves, nothing can they so mucii as 
prevent from being done. This power, in the 
shape in which they possess it, resembles in 
MHDc degree what in mechanics is the power 
I'MUrdied by frictiori, — it ii like the drag 
[ sipon tbe wheel. 

§ 3. Quaii-Jurort, vtho, and how chosen. 
Hitherto there has been unavoidably more 
or less of the fictitious, in the idea attached 
to the appellation of committee or sub-com- 
mittee of the public opinion tribunal: the 
members being self-appointed, not mutually 

S-esent unless by accident, and fluctuating. 
ut in the case of a jury, everything said of 
such a sub-mmmittee is or may be reatiied ; 
it is everywhere, or may be, and (at any rate 
to fulIU the professed ends of it) ought to he, 
an e:<act sample of that unofficial judicatory, 
allbaugh to tbe particular purpose in ques- 
tion, oificialized. 

From this source may be deduced what 
ought to be the principal and characteristic 
features of this fragment of an official jury, 
thus denominated : — 

1. Stock from which the members are 
taken, — for securing appropriate mora] apti- 
tude, the whole of the male adults of the 
community; unless, for the better securing 
of appropriate intellectual aptitude, it should 
be deemed advisable, as in case of election 
of representatives, to conBne tbe capacity, to 
those vrfao have been found capable of under- 
going a literary test. Object of this univer- 
•alily, exclusion of arislocratical injustice. 

2. Loestoroftheseepbemeral judges, — not 
cleice but chance. Chance alone is sure to be 
impartial i chance alone is iacorruplible, To 




place the choice in any human band, be be ' 
who he may, is to lend him into ni'edleta 
Bud useless temptation — toinfiuc the poison 
of coiruplion into hi* veins. 

By this means, and by this alone, as all 
danger. Bo all suspense and apprehension of 
partiality, stands eicluded. 

3. Being by supposition exempt from all 
corrupt interest, the BUtTragea given by these 
unpermanently official judges, may without 
inconvenience be covered with a veil of se- 
eresy ; having no particular and sinister profit 
to gain by injustice, the course taken by each 
will be determined by bis regurd for (hat in- 
terest of bis, in which he has for sharers all 
the other members of tbe community, — in a 
word, far that interest which is in each case 
on the side of justice. Tbe eye of tbe public 
might in this esse be even prejudicial to tbe 
cause of justice ; for in the public might be 
this or that individual, by whose corruptive 
influence might be created in tbe breast of 
this or that juryman a particular andeinister 
interest, by which would be dictated and pro- 
duced a decision and correspondent suffrage 
opposite to the decision dictated by a regard 
for tbe rules of justice, — and by reason of 
this opposition, opposition to the universal 



Challenging, — that is, the partial disloca- 
tion of proposed jurors by a parly — why not 

here employed ? 

ilHitoer Reasons; I. Tbe vast aggregate 

body of vexation. Bv the provision made to 
that effect, vexaiian in extent and ill mten- 
sity not inconsiderable. 

2. Under the here proposed syetem. novuch 
demand for the provision ha* place as under 
the existing system in England : the dedsion 
of the jury being in English practice obliga* 
tory on the judge ; in the here proposed 
practice — not. 

3. The dedsion not being obligatory, the 
demand for exdnsion has no place. But the 
effect intended by exclusion, is here produced 
to much greater extent withaut exclusion - — 
tuunely, by the questions which the parties 
un boib sides are allowed to put to the te^ 
veral jurymen, for the purpose of ascertaining 
the existence or nun-existence of a natural 
cause of partiality, and thence tbe probability 
of the effect. Be the answers what they may, 
the juryman is not inhibited from taking 
whatsoever part he feels disposed to take 
throughout the business. From bis answers, 
the state of his mind in respect of partiality 
and impartiality is open to be collected : in 
case of appareiit cause of partiality, it ope- 
rates in diminution of the weight of his 
authority — just as, in the cane of evidence, in 
diminution of the probative force of the te»- 
limony of the wilnex. 



I 

I 



QUASI-JURY. 



l4o 



I 
I 

L 



§ 5. Q«a«-Ji,rn. aut of. 

In TMpPct of icientific, judicial, ■nil active 
aptitude, il is here a sort u( asaumed paaLu- 
Utf , thnt a aet of men taken at randuiii from 
tlie botly of the people can iievci be re|;ariliiJ 
83 being, by a great deal, upon a par witii on 
eruilite and experienced official judge. 

Tlie uie of any such aseessur is tberefore 
merely confined to the contributing to tlie 
secunng of uleiguale appropriate moral apti- 
tude on bis part, by the appljcation of achedc 
tu tbe exercise of his powers. 

lu lb in capacity (hey aie capable of serving, 
and may reasonably be eipected to serve, 
iiidepFiideiilly of any degrca of intellectual 
aptitude on tbeir part, and tberefore witb a« 
low ■ degree of aptitude in that slupe as 
ever can bave place. Why? The reason is, 
because Iheir person! being unknown to him, 
the degree of aptitude actually possestied by 
Ibem will be unknown to him. They may, 
every one of them, fur any assurance he can 
have, be endowed with the very higheit de- 
gree of appropriate aptitude in every shape. 

What remains is, to secure on tbeir part, 
as far a« may be, appropriate moral aptitude 
in the shape and de^-ree requisite. 

The first quality to be provided for iii — 
original impartiality. 

Tbe next is uncorriiplion. As to uncor- 
ruptibility, this depends on the particular 
frame of mind on the part of eafh Individual, 
— a tort of fiict in reUtiou to which no ade- 
quate informatiuD con, in the future of ibe 
aae, lie attainable. 

What lemuns is — in prcsiunption of cor- 
ruptibilil}', to throw surh dllfieullies as can 
lie liirowo in the way of the sort of inter- 
courw necessary to the production of tbe 

Without his putting himself in a consi- 
derable degree in the poirer of the person 
tempted, no person cun in any such case 
apply temptation to tbe probity of a qiuui- 
jiu-yman. 

The smaller and less certain tbe corruption 
derivable from success in tlie enterprise in 
question, tbe lets the probability of a man's 
exposing himself to such bnxard. 

Uf l£e body of assessors styled a quasi- 
jury, the use is, as has been sevn, to add to 
tbe mass of securities for appropriate apti- 
tude on tbe part of tbe judge. In this dia- 
rocler, its operation is mostly confined to 
the moral branch of that same aptitude : to 
tJie degree of his appropriate intettcctuai and 
active aptitude, it cannot be expected to 
make addition, any otherwise than in so &r 
it contributes to call forth into action 
hatsoever itoctc of those desirable qualities ' 

finds him in possession of. 

VUL. II. 



To the power given to the budy styled iu 
Etiglish-bred law a jury, these same uses and 
good effects arc attributed: and lest they 
Id not be produced, a certain portion of 
the power of tliis erudite functionary Is taken 
from biiu and conferred on those unerudile 

If at their hands, in comparison with liim, 
any superiority of appropriate aptitude is in 
any branch looked for, it must be in tbe 
intellectual branch, — to wit, knowledge, for 
example, of the feelings of individuals whose 
condition is nearer to them than his: together 
with such casual acquaintance as it may hap- 
pen to them to possess of the particular cir- 
cumstances of the individuals on whose cases 
they have to pronounce. 

Consideration bad of tbe moss of secutilie? 
provided, of which tbe mBiimiullon of pub- 
licity, and tbe effectual dislocability oif all 
judges by tbe real representatives uf the peo- 
ple, are tbe chief, — it will, it is believed, be 
sudideiitly manifest, that without either jury 
or even quasi-jury, the securities for good ju- 
dicature would be much more effectual than, 
by anything that can be cniled a jury, they 
ever have been made, or ever can be. any- 
where. But forasmuch as, by the institution 
as beremodified, a substantial addition seemed 
capable of being rendered to tbe efficiency of 
these same securities, this ingredient in the 
mass of appropriate arrangements coulil not 
consistently be tvithhotdcn ; not to «peak of 
tbe wishes and even cipectations which on 
this head tbe public-opinion tribuiul could 
not Ul to entertwn. 

Tbe comparatively slight particular above 
alluded to excepted, only with a view to 
moral aptitude could any additional security 
be looked fur at the bands of men so drcuiii- 
Btanccd. 

The controul applied by a body of judidal 
functionaries to the conduct of the judge 
camiot be adequately effectual, unless it ap- 
plies to every step taken by him in theeonrse 
of the suit, trom tbe commencement to tbe 
close. Such is that applied here in this code 
by tbe quasi-jury. Nothing approaching tu 
it is that which is applied by tbe English 
jury. In a large proportion of Ibe whale 
number of suits, that body has no place: and 
among them are those which arise out of tha 
most important coses ; and those wbirh have 
place inby far tbe greatest number : Ibe most 
important, — Ibosc, to wit, which give em- 
ployment to tbe equity courts : those whicli 
have pUce in by Eir tbe greatest number, — 
those, to vrit, which give employment to the 
small-debt courts. 

Now OS to the concomitaucy of the con- 
troul of the jury vrith the operations of the 
judge. Out of an indefinite number of slaert 
of operation, it is confined to a single one 
called Ibe [rial. But whatsoever would have 
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been Ibe opinion and will of tbt jury, bad 
the suit througbout the whole coune of it 
been open to their influence, the judge mriy 
frustrate aItO);ether: visibly, by opcratione 
mncomituil or Bubiequcnt to ihe trial ; in- 
risibly, byopFrationsanterioTtoit; und, upon 
the whole, in esi^b asc, by any one of a mul- 
titude of operaliona. In cases styled penal, 
(he power of the jury is not quiie sg ineffi- 
dent as in coses slyled civil. In cases styled 
dvil, the judge can in one wny or other give 
aiiceesa to the plaintifTs or to Ibe defendant's 
side Bt plrajtire. Not exactly so in cases 
Ktyleil penal. Tothe defendant's tide, indeed, 
be can insure success, on any one of an inG. 
nite rariety of devices, not one of which bean 
any the slightest relation to the justice of 
the ease. Not quite so easy is it to give sue- 
ceji to the pl^ntifTs side ; — in other words, 
to punish, under tbe name of punishment, the 
defendant for a crime which, in the opinion 
of B jury, be bas not or would not have been 
regarded as having committed. It can no 
othcrwiw be done than under accidental dr- 
cumslances ftvourable to injustice in this 
■bape ; for example, by refusing the opera- 
tions necessary to tbe obtmnment of evidence, 
by whicb, if obtained, a just acquittal would 
hare been produced. 

The primary use there, is the fordng out 
of the mouth of the ofbdal judge, grounds 
and reasons for the decision which it is his 
desire should have place. 

Fortunate is the state of things where tbe 
aaecesB of an operation is independent of the 
qualities of the individual operalori. In this 
case is this primary benefit attached to the 

For whatever reasonl the conduct of the 
judge should be subject to inspection in any 
one part of the procedure. — for Ihe same 
reasons, so ought it in every other ; for if by 
aberration from the course of justice, it is in 
his power to produre misdecision, or the col- 
lateral evils of needless delay, venation, and 
expense in any one port ; so is it in any other. 
Admitting then that tbe use of a jury consists 
in its exercising, and being seen Co exercise, 
(he function of an inspector of (be conduct of 
s judge, the presence of this safeguard is use- 
ful, not to say necessary, from the very com. 
tnencement of the procedure In the presence 
of (be judge, to (he very end of it. In the 
early days of jury-lrial. it seems not impro- 
bable that this un discontinued inspection ac- 
tually had pisce : in tfae jury-coucl, as now in 
small-debt courts, eamiDonly tbe same day. 
not unfreqnently the same hour, which 
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mination of it. The splitting of 
an indefinite number of parts, with long inter- 
vals between part and part — the jury not be- 
ing admitted to be present at more than one 
of (hose ports — and a conulvance, by wbich 



the dedsion pronounced in their pr 
overturned in tbetr absence; — all these im- 
provements in tbe art of fee-gathering wera 
so many subsequent amendments introduced 
by degrees. Had the ends of justice been the 
object, (he application made of this system 
of inspection would have been commensurate 
with the need of it-, but the ends of judic»< 
ture were the augmentation oF the emolu- 
nient and tbe power of Ihe judge : bence tbe 
difference. In the best judicatory thnt could 
be framed — to wit, a single-seated judiatorjr 
— a judicatory in whicb a single judge pre- 
sides, whose situation is permanent, and hii 
functions exercised with open doors, — ^ (hew 
being no person in particular who had any 
claim for reasons or explanations, for any of 
those statements by which a test of bis appro- 
priate aptitude in all its several brancbes ii 
afforded. — arbitrary power would lind itself 
in a state of comparative eaite. Suppose ■ 
judge in any instance determined to pronounce 
a dedsion. of the unjusCness of which he ia 
consdous, what is the course that would be 
free for him to take? After hearing what is I 
olTered (o he said on both sides, he will pro- 
nounce his dedsion. No suRident reason, — ' 
tbe case (by supposition) not affording any, — 
will be seen for it. In (bis case, will any toss of 
reputation be tbe consequence ? Not by any 
means a certun consequence. The preposses- 
sion which the power attached to tbe situa- 
tion insures in &vour of everything that ii 
done in it, is an assured protection, and in ■ 
multitude of minds a constantly effectual one. 
For the cognizance of a claim whicb miiet 
not exceed 40b., the attendance of a nume- 
rous body of judges, under the name of 
commissioners, is not grudged : of these cnm- 
missioiiers Ihe list being tbe same at all times. 
Still less need it be grudged, for claims of 
forty bunilred or for(y thousand poiuids : the 
labour of attendance on the part of these in* | 
specting judges being relieved by an inde- I 
finite frequency of change. If by the now 
established number of 12, tbe extent given 
(0 this burden would be rendered too great, 
scarcely can any reason be assigned why it 
should not be lessened: II. 9.7, 5. or even sn 
few as 3, chosen upon a right prindple, would 
be preferable to 12, all chosen upon a wrong 

In comparison of the power possessed by a 
juryman, whether under the English or (he 
French system, how small is the power her« 
given to a quasi-juryman, is altogether obvioua. 
The quasi-jury all (f^ether, not having any 
obligative power, further than Ibe enabling 
a party (o appeal, — silencing (heir in(erpo- 
sition, ailendng the communication of their 
observations, is the upshot of all that corrup- 
tion can do in this case. And unless in the 
cases where without such interposition tbe 
judge would go wrong, while by the check 
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applied by it he will be miruned from going 
wrong, ind canfmed within the path of rec- 
titude, — in no shipe would any advantage be 
to be gained by the production of any lUch 
corrupt silence. 

or an institution beneficial upon the wbole, 
concomitant with Che bencficiiil effecla are 
always an infinite multitude of unin8uencing 
circumstances, and, Uiough in leu number, ob- 
fetacles, or opposing causes on every occasion: 
the great difficulty ia to distinguish from each 
other these three clasaet of drcuD 

Of tlie beneficial effects of tbi 
of a jury, some apply alike to both branches 
of substantive law — the penal and the non- 
penal; others exclusively or mote particulnrly 

Those which apply alike to both branches 
may be stated to be as follows : — 

The main and all-comprehenaire beneficial 
effect produced by it, in the several cases to 
which it applies, is the bringing to bear upon 
the decision the power of the public-opinion 
tribunal — a power wbieh. in so &r as it has 
place, applies itself to (he most despotic go- 
vernments, and diminishes more or less the 
evil which tbey hare for Ibeir inseparable 
result. 

This it does in three different ways 

1. One it through the medium of piibKcitji ; 
the sort and degree of the publidly which it 
gives to that part of a suit Co whicb it at- 
tachei itself I und that part is the principal 
one. The jury will form of themselves a com- 
mittee of the public - opinion tribunal; and 
from it! several members the information rc- 
■pectively possessed by them radiates out of 
doors through so many drcles of indefinite 
eitent, of which tbey are respectively tkt 

This being the most extcnairely favourite 
mode of judicature, the habit of publicity in- 
ceparably atCiwbed to it has extended itself 
to the several other forms. And sure it is 
that jury-trial has been a main security for 
the power of (he pubtio-opiniun tribunal as 
applied lo judicature- 
True It is, tbat from the earliest times of 
which any accounts remain to us, a high de- 
gree of publicity has had place in judicature, 
and in timet anterior to those in which the 
institution of a limited number of assessors, 
under tlte name of a jury, appears to have been 
in use. Witness the county courts and the 
courts baron. It is not therefore for its crca. 
tion tbat the pracCice of publicity is indebted 
to jury-trial. It is so, however, for \%a pre- 
' iC tbrms accordingly the cha- 
'reiire between English-bred 
law and Rome-bred law. 

This publicity, with ■(■ advantages, exists 
in a lUte independent of jurytrial : it exists, 
MS we have seen, where there is no jury- 
trial ; for aample, in the judicatories oiled 
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equity courts, and in the judicatories catied 
eccletiiastica] courts, not lo speak of the mili- 
tary courts in some inBtonces. 

In the account of ben<-ficial effects, this, 
then, it may be seen, isdistinct from that of 
the obligatory power possessed by Che jury 
over the decision in all hilfaerlo established 
instance! ; and may accordingly have place 
without it. 

'2. Another way in which it brings to bear 
upon judicature this same tutelary power, is 
by the obligation it unposes upon the perma- 
nently-oRicial and aIl-(Urecting judge, to pay 
bis court to these his tranailory culleagucs, 
and submit to them, and through thi'in to 
the public-opmion tribunal at large, in the 
form of reasons, whatsoever considerations be 
regards as necesiary lo the engaging them 
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In this way. not only if (he decision he 
wishes to give is unjust, but the injustice of 
it is 10 a certain degree manifest, exposure to 
public reproach is a consequence which it 
cannot be altogether in his power Co eicmpC 
it from : ihe exposure is in this case effected 
either by the utter absence of all attempt at 
exhibiting reasons, or by what may be slill 
better, Ibe weakness and absurdity of his 

Theaegood effect* arc, it is manifest, both 
of them altogether distinct from the powers 
exercised by the jury in respect to the na- 
ture and effect of the decision. It is here 
accordingly meant to be preserved. 

a. Another dislinguithable mode in whicb 
the jury system, in the form in which it is in 
use. has been conducive to the ends of j uscice, 
is the CBUung evidence to continue lo be re- 
ceived in the best shape; namely, that in 
which it passes iiiimediatety from the lips of 
Ihe relating witni-ss to the ears of the judge 
and the surrounding auditory, without brini* 
strained through the hands of profestional or 
official instruments, or both, and then re- 
duced to writing by them, tbey being paid all 
of them at Ibe rate of so much a word for 

Neither is Ibis feature inseparable in its 
nature from jury procedure, IVeilher in this 
instance is there anything in the nature of 
evidence on the one band, or of jury proce- 
dure on Ibe other, that renders it more diffi- 
cult to receive evidence in this shape, in any 
olber sort of judicatory than in that of which 
a jury forms no part. In relation to a fdcl 
open to dispute, no judge, no other ruling 
functionary tbal really wished to come at the 
truth, ever tbougfaC of receiving evidence in 
any other shape ihan in the orally delivered 
shape, whenever In this shape it was within 
reach. Witness all parliamentary inquiries: 
witness every father of a family in bis deal- 
ings with bit children or his servants : nitness 
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the inquiriet carrii'd on, on tbe occasion of 
tboae crimes b; whidi ibc oiinds of indivi- 
dosli, goveraon at well aa gorerned, are 
^iprebeliiiv« of injury done to person or pro- 
perty. 

But except in bo far as the ttnth iras re- 
garded u candurivi> (o the givini; efftn (o h» 
poirer, or to ihat of bim on wbom be wis 
dependent, no functionary atncemed in the 
framing of the ru!c" of protedure does ever 
harbour any such wish, as that offering (he 
truth come to light, or enabling fait aisodatfi 
■nd succeison to come it (be truth. Their 
■im bu uniformly been, u it could noc but 
be, to extract out of llie pockets of luitora 
money in the greatest quantily in nhiefa it 
could be so eiUacted. The object was. lliat 
in testimonial (tatemenia tbe igiiuitlty of 
(Usebood flbould be mBiimiied — that further 
proceeding* and further writings for iLe ex- 
posure of it might be necessitated. 

At the time when the course of procedure 
with juror? in il was settled, and had assumed 
its form, leribes for tbe purpose were want- 
ing, because tbe money to pay them bad not 
yet come into existence. As yet judges were 
nnable to receive eTidetice in any other than 
the most apt shape. But as the money came, 
things were Bet to rights by written com- 
pounds of fiJwhoad and nonsense, which, 
under the name of pleadings, tbe parlies were 
forced to utter, and to pay for, before the 
judges would suffer tbe matter to came be- 
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been called in : the other is, that the reeeivin; 
evidence in this shape is an operation alto- 
gelber as easily performed where a jury it not 
employed as where it is. 

As to the quasi-jury gyatem. the framer of 
it has nothing to get by any such mixture of 
absurdity and hUebood : accordingly, under 
the quasi-jury sj-alem. the evidence is received 
in the shape most cundudrc lo tbe ends uf 

One ^eat and peculiar value of this plan 
ivill be seen to be its flcitbility — its self- 
flexibility: with equal facility it will be seen 
applying itself to the most erudite and to the 
least erudite stale of society: it might )m 
employed not only in ■ democracy, but tba 
most absolute despotism need not fear it. 

niiatever be tbe effect of its influence, 
nothing can be more gctitle and quiet, Dolhiag 
else so gentle as its mode of action. 

In the quaai-jory box may be seen a sdiMd 
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n tbe tort of judicatories in which the 
facncb was not encumbered with any such 
appendage as a jury box, judges found them- 
■elves in this respect at their ease. 

If in tbe presence of each other, and at the 
same lime in the presence of tbe judge or 

(judges by whom the fate of the suit was to 
be decided, tbe parties were heard in tbe 
Jlrst instance, the suit would in a great ma- 
jority of eases be finished on that same sil- 
ting : and in the other cases, the speediest 
tennination which the nature of the Case ad- 
mitted of would be brought lo view by (he 
■zposition of the several bets. But in such 
kitatc of things, ibe pretence forofUdal and 
DToresaioDal extortion would have no place. 
In a ease where property was the lubject- 
Blatter of dispute, it became therefore a fun- 
&mental maxim, that in the ptesence of tbe 
judge or judges, on whose dedsion the ulti- 
IBate fate of tbe suit depended, on no occasion 
ware the parties to be suffered to meet in the 
i 



j ticeship in the art of judicature 
Anit these scholars. — in w*-- 
they ? Sooner or later they ar ^ _ 

jorily of the whole number of those of whofi 
the male population of the country is 

In England, under the existing syst* 
every judge has an interest opposite to t 
of ihe people ; and under the here proposeiil 
system, no judge has any other interest tbaii 
Ihat which coinddes with that of the people. 
By no interest can he be led to m*h to inflict 
punishment on any man. whom it could not 
be alike the interest and tbe wish of a juijr 
to see punished. 

Under this system, with what prospect of 
success could a judge pro 



facts in tbe case were in the largest proporti 
known, and in many cases the only individuals 
fcy whom any of those lacts were known. 

Upon the whole, tbcn, two thing* appear 
lUfllciently plain. One is, that Ihe receiving 
Evidence in its best sbnpc is a practice that 



unjust? Altogelbcr unavailing would any 
■uch net be, except on Ibe supposition of ila 
passing without apportion through the cen- 
sorship of Ihe quasi-jnry — ^and, moreover, 
finding a congeniality of guill in the appellate 
judicatory. For the act being, in the eyta 
even of tbe agent, itself flagrantly unjust, is 
it possible that it should wear a more favour. 
able aspect in tbe eyes of not only observer* 
altogeUier impartial, but of jurors leagued by 
a community of interest, self. regarding and 
sympathetic, with the supposed objects of 
the intended injury ? 

To these safeguards li moreover proposed 
to be added that of an eslablished delay, (ac 
the express purpose of giving time lo aU par- 
ties in any way interested, to make applicB- 
tion to tbe appellalc judicatory. Suppose, 
then, a sentence or conviction decidedly un- 
just, signed by the judge-unmediate, what ia 
the consequence? Before execution can be 
given to it. the whole country rinp with d^ 
nundations of Ibc injualicc. 
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§ 6. niffirenci bttutea Jarg and Quaii-Jars. 
In Itie fmining of the proposMt quaii-juiy, 
tbv object liai been, u already Muted, to re- 
Iain rII the Bp[ TeBIures of tliK jury institu- 
[ion, to diicard the unapt onei, snd to add 
>urli new features m seemed ipt with refer- 
ence la the ends of juitioe. 

By cpi, understand with reference to the 
liere ptopoied iiislitutioa ; fur one feature 
will be brought to view, to which the bene- 
ficial effects of the jury syitem will, it is 
believed, be in great measure referable i but 
from which, if adopted into the here proposed 
institutioa. no eSecta but evil ones could be 
produeed. 

Between the jury lyttem snd the proposed 
quasi-jurysyitcm, the principal difference lies 
in this ! By a jury, powers are poaseesed and 
eierciied. aueb a> to a great exlent are di- 
liiive of llie ultimate fate of the suit .- powers 
of acquittal, for eianiple, in all criuiiDal case*. 
To a quasi-jury, no auch decisive power is 
a Hot ted. 

With the exception of an application which 
i« not of the essence of the ■yitom, a quasi- 
jiiry has no decisive power, and in that case 
u is not ultloiHtely deciuvc. OF this power 
the eierdie conritls in giving or withholding 
lUloWBnce to appeal from the immediate to 
the appellate judicatory, in cases where, if, 
without this restriction, the right of appeal 
were left to the defendant, a very prominent 
load of certain vexation and expense would 
b« imposed on prosecutors, witnesses, and 
jurymen, — in cases where the instances of 
its being subservient to rectitude of decision 
would be rare in the extreme. These cases 
are criminal ones, b none of which appeal, 
on application by a jury or otherwise, is al- 
lowed by English law. 

The reason of witlibotding from s quasi- 
jury the power possessed by a jury is this: — 
Under the proposed judicial system, the pre- 
valence of siniatei interest on the minds of 
the judges is opposed by checks much more 
"" ' ■ '" is believed, than any which have 
l>e opposed to it in the breasts of 
n the first place, linisler 
I JMerett — the great cause of moral inaptitude 
in the ease of judges ; in the next place, re- 
lative and comparative de6deney in respect 
f of intellectual aptitude — a btoncb of nppro- 
■ propriate aptitude in which it is not in the 
nature of the case tbat these epbeoieral 5inc- 
tionwies should in general beable to compete 
with judfces. 

With Uie above exception, the character 

possessed by the quusi-jury partakes more of 

L that of ■ section of the public opbiion tribu- 

I Ml, than of that of a body of cammisaioned 

Itind official judicial Functionaries. 

Thatdecisiveand virtually negative power 
which is apt in a jury, but which would be 



unapt in a quasi-jury. Iieiiig thus exccpled, 
the iestures to which the jury institution ia 
indebted for its aptitude, and which are here 
adopted and given to a quasi-jury, will be 
found acddcntally only, not essentially, be- 
longing to it. 

These arc — I. The end (o which the insti- 
tution of this fraction of a jury is loanifestly 
and confessedly directed ; namely, serving M 
a bridle to the power of the ereulure of the 
monarch — the judge. 

2, The publicity of the proceedings where- 
ever this committee of the people at large 
wakes its appearance, 

S. The task which their power impos« 
upon the judge — the task uf giving a publifl J 
and immediate explanation of the case, with > 
the reasons on which hie expectation of see- 
ing any course he would wish them to pursue ' 
pursued accordingly, rests. . 

4. The shape in which the evidence pre- 
sented to this compound judidlory is alwayi ] 
presented. 

Of all these (bur features, no one can te ' 
assigned, which in the nature of the c 
might not have place in a judicatory coni 
tuied in any other manner, as well as ii 
judicatory of which a jury forms a part. For > I 
publicity might have place in a single-seated 
and uncompoundcd judicatory, as well aa in 
that oF a compound one; so likewise might I 
the evidence be given in tbe best shape : ths 
task of giving explanation and reasons to tha 
auditory might be Bssi;;ncd to the judge, M 
there were but an auUilury, no matter how 
composed; but unless along with the task, 
adequate motives were given for the per- 
formance of it, the task might as well not be 
given ; these motives are not wanting in tba 
case of a jury, nor will they he found wantiii| 
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Accidental as they are in their nature, with 
referenee to the use made of this fraction of 
a judicatory in Englisb-bred procedure, yet, 
but for tbe establishment of this institulion, 
these vitally essential features would natu- 
rally have been as unknown in the English, Bt 
they are in the judicial systems of most other 
countries. But the point is scarcely relevant. 
The proper question here is — not what hai 
been, nur what might have been, but what 
ought to be. 

§ 7. Cotlaleral adeantagci or btneficitJ 
applicabilitm, (icu, 

I, lla operation id the character of a Ecbool 
of justice. 

IL The universality of its applicability — 
its fitness For being insetted into the judicial 
system under any form of govcmnicnt. 

I. As to its operatiou in the character of 
a school of justice. 

Cuiu|)uri,-tl with the jury system, this ehb 
racret ia no: pecullarto the qiiosi-jury sysltiu: 
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3iily inBdcgrep. Iiut not on tbe whole, 
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charncier peculiar to it. In thu respect its 
■diantagGs arei tbe jury lyatem Bretile«: — 

1. Tbe Euperior magnitude of tbe popula- 
tion drawn into thii aehool. Under the bere 
proposed eyslem, tbe subdistricta constituting 
llie judicisl districts of the immediBtc judioa- 
toryoreniorenunicrouBtbanthotefroni which, 
under the English siitem, juries are drown. 

For the ai'oidanceof veistion and expense, 
the number of members proposed to be given 
to a quasi-jury is indeed considerably inferior 
to that wliich has place under tbe jury sys- 
lemi but tbe defalcation from this TOucce is 
■upposed not to be equal to the addition made 
from that other source. 

2. Tbe greater probability of a superior de- 
gree of attention biOn^' giren to the subject- 
matter of the enercisc in the quasi-jury school, 
eompared with the jury school. In tbe jury 
Bcbool, what is done ii principally done by the 
acbolars together in a body: and though in 
tiicir individual capacity there is nothing to 
bindi^r them, neither ii there anything to in- 
vite them to interpose; in general, the fore- 
man, or some other member [naturally the 
foreman,) takes tbe tuad ; and the giving an 
unreBccting assent is all that is done hy the 

3. The itidlscriminating mlicellaneomnni 
of (he compaction in tbe case of the proposed 
quasi-jury, compared with the sinister selec- 
tion, which in all places, and at all times, is 
capable of being made in tbe case of tbe jury. 

4. Tbe condition of comparative freedom, 
■nd unembarrassed capacity of attention, in 
which, in the cose of a quoti-jury, the minds 
of the merubers would be placed, in compari- 
■on of the inward sense of responsibility and 
concomitant embarrassment, which to a con- 
aiderable extent may be apt to have place in 
tbe ease of a jury, where tbe fate of the suit 
■nd the conditions of the parties to it is de- 
pendent on the verdict in which they join ; 
particularly in the ease where the eventual 
punishment rises to a certain pitch of severity, 
sod more especially where death enters into 
the composition of it. 

5. In the jury school, the bead-master is a 
functionary whose lessons are by the nature 
of bis situation kept in a state of perpetual 
opposition to ibe universal interest i in the 
quaai-schoal, he is a functionary whose lesions 
■re by the tie* that have been brought to view 
kept ia a slate of continued conformity to 
that some only tight and proper standard of 
rectitude. 

II. Now *t to the universality of its ap- 
plicability. 

A popular government is the sort of go- 
vernment for tbe use of which it has been 
framed : of its applicability, its usefulDess, 
and capacity of being employed in such a 
Bovcrnmeni, such prooft as have presented | 



themselves have just been seen. Hut govern- ] 

ments there may be, into which, though al- 
together despotical, the quasi-jury not only 
would be useful if admitted, but might even 
stand, as it should seem, no mean chance of 
being admitted; while by the absolute power 
whicb, in cases of tbe highest importance, tbe 
jury has over the result of the suit, nil chance 
of its admission may stand eventually ex- 
eluded. 

Two ways there are, by which, disjunc- 
tively or conjunctively, tbe recnncilialioa 
between tbe systems of evil and this instru- 
ment of good might be effected. 

1. Tbe one iB_(he exclusion of this bridle 
on the powers of the judge from those suita 
on tbe occasion of which tbe opposition 
between the interests of the subject many 
and that of the ruling few ia brought ' 

2. The other is — tbe com|)osi(ion of: 
such manner as to prevent it from thwi 
ing the views of the compounders. 

On the other hand, what cannc 
ecaled is — that in a government the object 
of which is to keep or reduce the intellectual 
part of the mind of its subjects to the con- 
dition similar to that of the higher order of 
quadrupeds, and at tbe same time tbe senu- 
tive part to a worse condition, no such in- 
stitution as that proposed could stand anj 
chance of being admitted : the design of it 
would be too palpably adverse to tbe design 
of tbe government. 

Tbe government of British India may sens 
For an example. 

1. With the exception of tbe many-«eateA 
judicatories framed upon the Westmintter- 
Hall model, single-seated judieatories ai» 
secured by necessity, a stronger power than 
choice. 

2. On behalf of tbe natives, it has ni* 
aversion to security for persons, to security 
for property, nor even toincrease of property, 
BO as the value of Eaat-India stock, buttuore 
particularly so as East-ltidia patroni^ be 
not diminished. 

3. Understanding that tbe increase of 
national wealth depends in no small degree 
upon the seeurily of property as against un- 
licensed malefactors, it has no objection to 
the most perfect degree of security for pro- 
perty against all depredation from which it 
derives no profit: so as the roaiiroum of all 
depredation, out of which it sees a capa- 
city of eitraeting profit fur itself, be secured 

4. The power of authorizing appeal not 
being, according to the here proposed plan, 
extended beyond those oBences, which while 
they are moat frequent, inspire mn^t terror 
individuals, would not give umbrage to 
government : nor. bow benefidal soever, is 
it an essential feature. 
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A ibrra of government not essentially 
different from ihot of tbe Anglo-American 
United Slatea, but regarded ss in a (till 
biglier degree conducive to tbe only proper 
cnda oF governmeat, it that tor tbe use of 
which tlie inilitution in question waa de- 
vieed. But if well adapted to the propoted 
farm of government, not less «o would it be 
to that of ibe bo happily eWablished one. 
Under that gDVemment, the jury, with its 
absolute power, has not the least tendency 
to become deitrueltve : but an effect wbidi 
to ■ conaidenble extent it cannot but have 
ia, — the weakening it, — the weakening i(, 
namely, by the chaneet of escape which, in 
the caae of gujltineia, it afford* in the in- 
itanee of the dasies of crimes which, while 
tbey are k> pregnant with evil t« the per- 
«on and property of individuals, are in so 
hi^h a degree more Sequent than all other 

For the absolute power of ajury it baa no 
u<c. In that teal of popnlar goveriiuient 
[here are no attack* upon the liberty of tbe 
press, or liberty of public dtscusisian i — no 
lecret eonrederoeiea for producing changes in 
govemineRti — no conspiracies againat govern. 
WL-nl, organiied by government ilaelf for a 
pretenee for nuking oppression still more 
oppressive. In that scat of frugality and equa- 
lity, there i> no propensity among jurymen 
to favour those practice* by which the reve- 
nue of governmeot is diminiiihed. A United 
Stales jury baa no government extortion or 
oppression lo avenge i proportioned to the 
defalcation from the public revenue by the 
success and increase of smuggling, would be 
the injury lo Ibemselves : tbe produce of tbe 
taxes is employed, the whole of it, in the ser- 
vice of all : no part of it is put into tbe poc- 
ket! of tbe im posers. 

With reference, (bercfore, to any govern- 
ment having for its end in view the greatest 
faqipinessof the greatest number, its aptitude 
consistc in its want of aptitude with refe- 
rence to any government that bos for its ul- 
timate end in view the maximization of the 
bappinesa of those who share in it, and for 
its mediate, or atony rate its collateral end, 
tbe minimiialion of the happiness of all who 
are subject to it. 

§ 8. JurUdiclioi: 
QytilioH 1 . Wby to tbe power of a quasi- 
jury give the same alt-comprehensive extent 
over the field of law, as tolbat of tbe judge. 
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other. True it is, tbat in the penal depatt- 
Bieot, especially those coses in which applica- 
tion is made of tbe highest punishment, the 
demand is much more urgent than in the 
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non-penal department, generally considered. 
But aslo tbe non-penal department, if in any 
part of it the institution be preponderately 
useful, it rests with those by whom its title 
to all-corn prebensiveneas is disputed, to say 
at what point its utility ceases^ and tlila will, 
it is believed, be found impossible. 

2. Wboever it be to whom the itistitution 
of a jury, on the footing on which it stands at 
present in England, is an object of iipproba- 
tion, — if the question were put lo him. what 
consideration that approbation boa for iti 
grounds, bis answer would probably be, tbe 
operating as it does in the character of a check 
and bridle to tbe power of the judge. But 
fur this security against misdecision, if any 
siitHdent demand has place in any part of the 
non-penal department of tbe field of laiv, im- 
practicable will be the endeavour to find any 
other part in which an equal demand has not 

The incompetency of a jury under the 
English system in all causes uf fouiptexity 
has been already shown: that incompetency 
being greatly enhanced by those features of 
deficiency, tbe exclusion of tbe parties from 
the theatre of justice, and the inability of a 
party on either side, either to furnish hu own 
relation in support of his own demand, or to 
call upon the other party for his. 

These deficiencies had their origin in the 
artifices of tbe judges and other lawyers. In 
the Saxon time, and for a long time after- 
wards, the cast of the system was altogetlier 
popular. The locatee of the king presided, 
but the judges were all who were not in a 
state of slavery. In a judicial assembly in 
which, when alt non-parties were present, so 
of course would be all parties, in so for as it 
was in their power. Each would be eager to 
tell his own story — each would be iiu lets 
eager to extract matter of tbe like tendency 
from bis adversary. In this way, tbe same 
meeting that gave commencement to a suit 
would commonly give termination to it. So 
it is at this day in those judicatories wbiclt 
are permitted to have existence for the reco- 
very of small debts, and in those days scarcely 
were any suits known that Would not now-a- 
daya be regarded as small-debt causes. Such 
a slate of things was too favourable to justice 
to be endured by lawyers. 

In those days tbe judicial districts were 
small, and in the aame proportion numerous. 
After Ihe Norman conquest, judicatories were 
eutablisbcd by tbe king, each of tbem having, 
for certain purposes, jurisdiction over the 
whole kingdom. The whole kingdom u 
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udiaal dis- 
Ihe same time 
difficult to a degree at present not eaiily ima- 
gined : and by the barbarity of the limes, in- 
security was added lo difficulty, Underthese 
but would find their con- 



Vi: 



PKTNCIPLE3 OF JUDICIAL PROCEDURE- [fii- XXVI. 

■bove. Lid kept tlie suiturs out uf Hie only 
plxM in wbich they wulil either lieliver or j 
extract from otbera riei von evldenoe. Glad ' 
of course would they bave been to bave c: 
trarted it in the written ehspe: for when ' 
words ate once defignaled by visible and per- 
igai, they bceame capable of bang 



venionce in being permitted to attend and 
plead by deputy. Under the name of attor- 
neys and seTJeiRts, a set of professional law- 
yers was tbua formed, who became partners 
In the SLniatcr inteieit of thi-judgea by whom 
the syetfin of procedure was framed ; and it 
was out of the order of serjeonts that men 
were taken to fill the judicial benchca. 

In this slate of things, the carrying to the 
bi){best pitch the agKregate man of delay, 
vexation, end expenie, became of course the 
ruling object of the partnership in all its 
branchei: expense for tbe cake oftbe profit 
extracted out of it: delay and vexatjon Ibr 
the sake of the addition nhich those evils 
made to the expense. 

A law-book, written in the time of Henry 
the Second, is to this point very Batis&clorily 
instructive. It had for its author no lesEi a 
nan than tbe Chief Justiciary Glanville, the 
head man of the law. In profession it covers 
the whole Bcld of judicature. It ia occupied 
almost exclusively with forms of exi^uaei for 
non-appeaiance. These picusm were already 
reduced (oa system. Oftbedilferentapecies 
of causes as determined by tbe nature of the 
service demanded, scarcely is anything to be 
found: as little of any stipes through which 
tbe business of judicature had to pass. An 
obvious inference . — and it seems an incontro- 
vertible one — it, that when once the parties 
iverc brought together in lace of each other 
and of the judge, the matter was as good as 
settled : it was settled as in out day a trades- 
man's demand of payment for a few shillings' 
worth of goods is here and (here in a small 
comer of the country allowed to be settled. 

For botb these defidendea Rome-bred law 
presented a ready-made supply. To jurymen 
called from all parts of the kingdom ^ — in 
some rases to the metropolis, in others to the 
ever-varying residence of the monarch— called 
ftom air parts, and consequently in ■ large 
proportion ftom parts at the remotest distance 
from their respective homes, — the attendance 
of a few days sufficed to constitute an enor- 
mous burthen. Thoie by whom Rome-bred 
law was imported from Rome to England, 
required not in their judicatories any such 
incumbrance as a jury-box: provided with a 
qunntiiy of ready-made power, they knew 
well how to fill up any vacuity that could be 
ima^ned. Sitting without intermission, with 
hands open for fees, and ready to close upon 
tliem at whatever time and season offered, no 
causes could be too complex tor them. At 
one grasp they took possession of the whole 
moss of moveable property throughout the 
eounlry, as it became vacant by the death of 
tbe respective owners. Object Ihey had no 
other than the application of it to pious uies: 
but ofall imaginable uses, none could be more 
pious than their own. 

The policy of the learned fraternity, as 



taxed. But in this form, for several centutie* 
they were not able to extract them : the ori- 
ginal structure of thij judicial system bad not 
furnished machinery adapted to this pur. 
pose : small was as yet the number to whom 
it could be applied. Meantime their learned 
rivals and cotnpetitars were on the walcb: 
no sooner was the supply of writing found 
sullicicnt, than they stept in, and applied it to 
their use. 

To all who had anything to ask of then), 
those judicatories were open. They received 
petitions: furnished persons (who after tell- 
ing their story upon paper were ready to giv* 
expression to them) with such question* as > 
person might wish to receive answers to, from 
those at whose hands he demanded tbem; 
and applied the whole force of their authority 
in exacting those answers, ivithout which tbe 
questions would bave been of no use. 

QHfilion 2, Why, in each suit, seek to 
render the authority of the quui-jury co- 
extensive with that of Ibe judge ? 

Aiitaer Reasons: 1. For a reason similat 

to that mentioned in answer to Question I. 
If in any one stage requisite, no in evcrv 
other. In each stage the demand is the same 
us in every other; in each stage the tempta- 
tions to which the probity of the judge stand* 
exposed are the same. 

S. To the unobligativeness of tbe autho- 
rity hero ^ven to the jury, are the interests 
of justice indebted for the ptacttcability of 
giving this extension to the application toada 
of this check. 

From tbe absolute power of frustrating tba 
exercise of the power of the judge, and this 
in every one of iha numerous stages which • 
cause, in n certain degree complex, must of 
neeessity go through, amass of confusion, and 
thence of injustice, beyond all power of eaU 
culation.mi^tbetbe results. Butforasmuck 
as, with the exception oftbe power of allow- 
ing or disallowing appeal in certtuu criminal 
coses, no obligatory power is here given to 
this section oftbe public-opinion tribunal^iii 
a word no functions other than the auditive, 
interrogative, and censorial functions — hence 
it is, that &um tbe magnitude of the extent 
given to its authority over the whole course 
of the suit in tbe way to its conclusion, no 
such not any other evil can arise. 

In the English system, whatever be Ibc 
number of sittings in tlie course uf which, on 
some occasion or other, a suit comes upon 
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ttni ur tliBt one of bi^ subordinMcs. — iHily 
(tile (if Ihtne ailting* U ■ jury iatroduced. 

QanlioK 3. Wby ia not Ibe suthority of 
the quaii-jury bere eitendei] to aumies 
liftings, nor uience to any (iimmary suits 

^Hiwtr, — Reman: 1. Apprebennon 
the extent of the demand for iiidividuala 
net as quiW'jurynien, were sucb extcnsii 
pven, and tbence of tbe moss of attendant 

In the case of appointed suic> beard t 
appointed sittingB, raeasurea can all along be 
laken, namely in the preparatory Eumr 
sittings and hearings, of ihc [(Uaritity of qi 
jury time necessary to be applied : and of the 
jitifioinred days, the place in the calendar may 
bj fixed, and in so far as the judgc-princi- 
pids have power Insulllicient, judge-deputies 
provided accordingly. Not so in the cnse of 
the summary suits. 

Tbe power of the judpe ii not by tbia 
ominion left without check. In ihe first 
place remains the check imposed by the body 
of visitors, for the maximization of which 
arrant;eincnts have been made elsewbere. 

In the neit place oomei the power of ap- 
peal here provided. This appeal is not from 
ibe judicatory of a subordinate to a super- 
ordinate judicatory, but from one judge to 
another, ur even the »me judge at another 
time : at which other time the quoai-jury will 
form a part of the judicatory, and thus Ibe 
delay and expense attached to local distances 
will not be incurred. Whether, on the second 
and more deliberate hearing, the judge shall 
be the some or a different one, must, it should 
seein, of necessity be left to the discretion of 
tbe judge. If at the summary fitting tbe 
judge WBS a judge-depute permanent, tbe na- 
tural course would be, that at Ibe appointed 
sitting it should be (be judge-principal: the 
opposite course would be a sort of anti- 
rlimvi. liut it is only by necessity that the 
judge- principal stands excused iroro serving 
on tjie summacf as well as on tbe appointed 
sittings : and so br as he does thus serve, 
I lie appeal thus made must be either (obis vir- 
tually subordinate subititute, or to himself. 

In tbe appeal ab eodrm ed tmidem, there 
is not in this case either absurdity, danger 
to justice, or even innovation. In English 
equity procedure, uhst is called a rehearing 
is no uncommon incident. True it is, that 
in one ease of a rebearing, tbe appeal is in 
effect and tact from the Iimt judge to a diffe- 
rent one. This case is that where (a change 
in the situation of chancellor having taken 
place) the appeal is from tbe former chan- 
cellor to his successor. But another cose of 
a rehearing is, where, at the instance of a 
party, tbe same chancellor hears a second 
time arguments on the some subject-matter 
OS on the first. 

In this case there 1!^ no fraud • nil is what 
it fccms to be. The fiuud ia, where the ap. 
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peal is from tbe rbaucellor himself, to n,ju- 
dicatory of which he is not only a member, 
but the only thinking one — a judicatory in 
which, on ordinary occasions, none attend 
except two cyphers, who vote as they see 
him vote, without the pretence of thinking; 
on other occusioni, none attend but tbe few 
sent thither by some latent interest, which, 
if made apparent, would show tbem to be 
each of tbem judge in bis own cause. 

" But." says !iomebody,"you, in whose eyes 
these same individuals are not unapt to bear 
a prominent port in the business of legisla- 
tion, on even an unbounded scale, — can you, 
ivitb any consistency, regard them as unapt 
with regard to a function so limited in its 
extent, so subordinate in its importance, as 
(hat of pronouncing a get or no in a case 
where nothing more is at stake than the fate 
of this or that individual ?" 

Answer : I. In regard to the power I give 
(0 them, — it is under tbe pressure of neces- 
sity that I give it to them, because in no 
Other bandt could it be reposed without the 
absolute certainty of its being abused. 

2. In tbe cose of tbe power given to tbem 
as to the choice of legislators (in no instance 
whatever is any power of legislation given to 
tbem.) I leave tbem — ^ as according to all ex- 
perience 1 may without danger leave them — 
to be BBsisled, and. in as for as they please, 
guided by general reputation : no opinion, no 
judgment of their own, ar« Ihey in that case 
called upon to pronounce. But tu this case, 
no judgment can any one of them pronounce 
which is not his own: no less direct and 
complete ii tbe cognizance taken of the mat- 
ter in their situation, than in bis situation 
is that of the j udge. In the forming of it, nu 

ance have they that so much as pro- 
I to be impartial, other thou that of tbe 
judge — of (hat very functionary, to whose 
power the one and sole use of tbem is to ap- 
ply a check — and under whose guidance, in 
tar as, without forming, in relation to the 
itter in question, an opinion of their own, 
they commit themselves, their function is 
:lfieient and useless. 

Persons to whom, with a view to the ends 
ofjudicsture, any nieiuber of the quasi-jury ia 
itborized to address questions, are in gene- 
I all other actors on the judicial theatre. 
In particular, they are as follows : — 
1. Any parly to (he suit on either side; to 
it, whe[her in bis quality of party interetl- 
, or in bis quality of party testily ing — or in 
other words, lidgant witness. 

3. Any extraneous witness. 

3. Any assistanl, non-profeiuontl or pro- 
fL-ssionol, of any party on either side, 

4. Tbe pursuer-general, or any depuir of 
s. if prcient, whether by office cngngcrl m 
t purticulur iuit in question or nui. 
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5. The defender-genrnl, or uiy depuM of 
hit, wbelher by otBee engaged in the particu- 
lu luit in question or not. 

6. The registmr or hii deputy. 

7. Any felloH'-member qf the wune quaii- 



jury. 



8. The officiating judge, whether pr)[ 
" ' ' '3 Ihe interrogHli»e 
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sponB 



2. It mui 
answer givi 



■n the other 

of tiie interrogative fuaeiion on the one part, 
the object ia, to produce an exercise of the 
refpontive function on the other. 

To render obligKtoiy the exercise of the 
correspondent retponsive function, the follow- 
ing are Ihe (|ualttiea which miut have place 
on the part of the discourse uttered in the 
exercise of the interrogative function; — 

I. It must he relevant; it must bear lome 
assignable relation to the mailer in quea- 

: be apt ; it must be such that an 
1 to it may be eventually in same 
r FonduHre to the ends of judi- 
cmute: ii must not be frivnloue. 

If being neither irrelevant nor otherwise 
unnpt, the inlerrogatjon addressed is fol- 
lowed by relevant and apt re^ponsion, it is 
well. If being addressed to a person other 
than the ollidating judge, and being in bis 
ey« relevant and apt. such respDnuon as in 
his judgment is relevant and apt faiU of 
being given to it, — the judge will apply his 
power to the exaction of such answer, ac- 
cording to the situation of the non-complying 

If it be a party, he will gi*e him to under, 
stand, that of non-compliance the effect may 
bu the loss of the suit ; that is to say, if it be 
on the pursuer's side, the non-pertbrmanee in 
the whule or any part, of the service demanded 
by the suit; if on Ihe defender's side, the 
rendering of such service in the whole or in 
part, in so far as the rendering it will be at 
the expense of the non-compliei : and such, 
accordingly, in the case of necessity, is the 
arrangement that may be made. 

If it he an assistant, professional or un- 
proressional, of a parly, and in the declared 
opinion of the judge such non-compliance lias 
for its cause (especially if it be in concert 
with the party) the endeavour to save a 
parly, he being in the wrong, from loss of 
Euit as above, intimation may be made to him, 
that in relation to the interest of Ibe party 
in the suit, such non-compliance will have 
the aiime effect as if il had been by the party 
himself that it had been manifealed: and 
aurh, accordingly, in case of necesiity, is the 
arrangement that may be mode. 

If it be a pursuer-general, or defender- 
general, or the registrar, or Iheir deputes 
respectively, the judge will raiise make a 
minute in rerminii, of such discuitrie n by 



the several persons who took part ir 

employed i which n ' 

article in Ihe incidental complaint book. 

So if it be a feUow-member of the quasi- 
jury. 

So if it be the ofBciating judge. 
§ 10. Opinat'we function. 

The judge's recapitulatory statement, opj- 
n alive decree, and imperative decree, having 
been delivered. _ there upon comes tbe qiia- 
si-jury's function^ the opinative fiinctioa, 
having for its subject- matter the two above- 
mentioned decrees of the judge. Of this 
function the exercise is. in the nature of the 
case, susceptible of any one of the following 
shapes, and in any one of lliese shapes the/ 
■re equally free to eierdse it ; — 

1. Express refusal to pronounce any opi. 

2. Consent to the whole, tacitly given. 

3. Consent to Ihe whole, expressly given. 

4. Dissent to the whole. Expressly given, 

but without proposal of substitute or aaend- 

b. Dissent to a part, expressly given, but 
without proposal of amendment. 

6. Dissent to the whole, with proposal of 
substitute. 

7. Dissent to a part, with proposal of ■- 
mendment. 

The opinion of the quasi-jury being in ona 
or other of these shapes made known, entry 
Is accordingly made on the record by the re- 
gistrar, stating tbe shape in which it was bo 
made known : silence, after presentation of 
all these several shapes lo their option, and 
a sufficient pause for the expression of it, — 
silence being taken (or tadt and universal 

If to the whole, or lo a part, any substi- 
tute or amendment is proposed, the judge 
either assents to it, and changes or amend* 
bis decree or decrees accordingly, or declinea 
doing so; in either case, entry accordingly ia 
made on the record. 

In the three first - mentioned cases, — 
namely, express refusal tc 
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lion in virtue of and conformity to the judge'* 
imperative decree, unless appeal be made, 
follows of course. 

In the four lust-mentioned cases, unless 
appeal be made, it rests wiih the judge to 
lajse execution to have place; if appeal be 
made, it takes its course in these four cases, 
as it would have done in any of the three 
first. 

As to the appeal, in what cases it shall, 
and in what cases it shall not have Ihe etfect 
of obliging the judge-im mediate to sfay exe- 
cution, will be found determined, regard be- 
ing hid to the several particular cases in tbe 
penal and non-penal codes. 

If from non-compliance with any subtti- 
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tution or Bmcniiinent proposed bj n quasi- 
jury, irreparable dunage niil enauf, while 
from compliuiee cquipnndi'rant damage will 
not cnBue, — the judge will intbit caKrcgaril 
himscir w bound to make eierciw of bis bus- 
pe[i»ive,or uy eieeuliun-itaying function, to 
lliat effect. 

Only in the me of it« being the set of 
tbe quasi'jury in iti collective capseity, ran 
entry be niiide of diiaent in any one of iu 
four abapea as above ; but the act of tbe ma- 
jority of tbe jury ia the act of the jury — 
of the jury in its collective capacity. 

To a minority of tbe jury on lbi> Decs' 
aion, as to alt persons on all olbtr occasions, 
the preii i* open for the reception of the free 
Fipression of their aenciments. 

On being thereto requeated by the quan- 
jury, the purnuer.general present is eipected 
to lend bia asaistance to the purpose of giv- 
ing apt form to any such proposed substituted 
decree or amendment, as above. 

So, tbe defender-general. 

Under the dominion of unwritten law. 
cnlled alio jurisprudential law. tbe iguestion 
of law to be determined is — what, on the in- 
dividual occasion inqueation, are those terms 
of tbe law which {in defiiull of all relevant 
law made by the leKisIfltupc) may with most 
propriety, as if it had been made by tbe legia- 
lutor, be made by the judge — as being most 
analogous to tbe tenor of the rule of action 
which has place in the political communily 
in question ^ itatute law and jurisprudential 
law taken together. 

The question of ftct is either an absolute 
question or a comparative question. A com- 
parative question is a question concerning de- 
gree ; on absolute question of fact is every 
question in which the consideration of degree 
baa no part. Degrees are either degrees of 
quantity or degrees of quality. Degree! of 
quantity are no otherwise determinably ex- 
pressive in any absolute form than by num. 
bers. Every absolute question of (act may, 
without regard to quantity, be ao worded as 
to be susceptible of a true answer, either by 
a gei or a no. A question concerning qoaiu 
tity admits of as many answers as there are 
degrees in the scale in question, numbers, or 
series of numbers, contained in it. of which 
it ia asaumed that on tbe occasion in question 
some one or other is tbe proper. 

A question, the answer to which is either 
gvillH or nor guilts, « » question concerning 
law and tkct combined. In the anawer ex- 
pressed by the word gaillg. two asarrlioni 
are contained ; namely ■ — I. The individual 
in question, at the time and place in question, 
nr at any rate at some time and place, did 
perform a certain act, positive or negative. 
'J. Theactperfonrediaofthenumberirftbose 
which stand interdicted by 
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by tbe judge in quciition mny and ought to 
be considered as inlEnlicted by a portion of 
imaginary law, to be made by him for the pur- 

Eiamplea of scaleof quantitiea : — 1. Mo- 
ney : aa where a fixation is to be made of the 
sum to be transferred from a defendant to a 
pursuer, in compensation for loss or injury ; 
or from defeniisnt to tbe public, in the name 
of punishment. 

'i. Time : as when, in case of chronic^ pu- 
nishment, atixation isto be made of the length 
of time during whldi it shall continue : say 
banishment, confinement, imprisonment. 



§11. Warrant f<ir Appeal 
If to a set of men tbii« composed, any de- 
terminately efficient power be 6t to be given, 
a case in which it may be of use to give ic 
is, the giving admission to the bculty of ap- 
peal, divested of the inconveniences naturally 
atlacfaedto it, intboaecriminalcases in which, 
if left at the option of t be defendant, it would 
be sure to be made byall who were guilty, and 
in so far produce much vexation to the in- 
jured, without benefit tothecriminal. Among 
these are such a* are at the same time of the 
most mischievous kind and the most frequeut 
occnrrence : in particular, offences of the pre- 
datory kind, when committed by habitual, 
and as it were professed depredators, espe- 
cially if accompanied with homicide, bouse- 
bre^ing. or personal violence or menace. 

In a case of this sort, appeal, if allowed, 
will come in a manner of course : it will 
come for tbe sake of the delay applied to 
tbe puni'hment, and the chance which all 
delay aSbids, or appears (o afford, of ultimate 

But by every appeal, suffering is by tbe 
innocent and injured almost constantly ex- 
perienced. Under the worst system in exist- 
ence, the instances in which ■ person really 
innocent is condemned, and in consequence of 
condemnation actually made to suffer punish- 
ment, arc probably, comparatively speaking, 
very rare: rare even under tbe system of 
secret procedure acted upon in despotic slates; 
still more rare under the system of publicity 
which has place in England, and elsewhere 
under EngUsh-bred law. Under the here pro- 
poi«d system, with such checks as are here 
applied to the purpose of securing moral apti- 
tude on the part of the judge, they may. it 
is hoped, be reasonably expected to be still 

At the nme time, a slate of things, in 
which it lies in the absolute power of a single 
person in the situation of judge (even with 
hia moral aptJlude thus checked and guarded^ 
to subject a human being, perhaps innocenl. 
to tbe extremity of allowed punishment, is ■ 
stale of things which to a human mind can- 
not but prc^nt considerable alarm. 
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But Ihe sUte of Ihitigi in wliich elume or 
tills «ort are not only ■□ probable, but <o cx- 
lenEively felt, is estate ofthingi whieb, undei 
a tystem of which the present propoBed code 
formi B part, would trarcrly in anv ine 
have place. Tbia stale of thing! i> o 
wbich puniihment, in ite nature abaoluiely 
irreparable, is Isvished, either with the most 
uvage and deliberate eruelty, or with the moil 
tbougbtlesa eitrovagance. There U but ont 
mode of punisbmenT, xhe miicbief of which h 
abaolute and totallj' Irreparable — and that u 
□iDrtal punishment. 

Fur argument's ealce, instead of mortal pu' 
itiabmcnt, suppose even mutilation emploved, 
— mutiUtion even in parts or organe more [hiui 
one. Not altogether unsuiceptiblc of repara- 
tion would even this punishment be : foi', for 
aulTering in this shape, reparation, ind to 
very wide eiteiit, is slmoal everywhere s 

|;ranted in the aea or mitilury service ; and 
is a matter generally understood, that by the 
individuals by whomonthit account reparation 
in thisibape and degree is received, it i 
tinusuBlly regarded as adequute ; insomueb 
that if asked, whether fur tbesAme reparation 
they would originally have been content, or 
would DOW, if it were to du over again, be 
content to be subjected (o the sune sufiering, 
the nn^wcr would be in the aflirmBtive. 

The temperament hei-e proposed laaccord- 
ine'y, tbatinsuchinttaneeB, in regard to those 
criminal oMt of the higher order wbicii are 
of the .highest degree of frequency, appeal 
should not in general be admitted : but that, 
on ■ certificate given, either by an entire quaJ ' 
jury, or by a portion of it, or say purbaps, 
iiome cases, even by a single quasj-juryinun. 
that in bis opinion innocence is certain, or 
culpabiiity doubtful, appeal should be allowed 
to be made. 

Of an arrangement of this sort, one efieet. 
it cannot be denied, would be tlie putting it 
in the power of a criminal, by means of a 
bribe given to a quasi-j uryman, or to the 
number of quaii-jurymen in question, to ob- 
tain a certain quantity of delay in the execu- 
tion of the Sentence. 

Uf appeal in highly criminal cases, in gene- 
rnl. what iliBll be tbe effect ? The appellatB 
judicatory — shalHt pronounce its decree upon 
the bare view of the evidence, as reported 
from the immediate judicatory ? — shall it, of 
course, try the cause over again, by hearing 
evidenceu if none had before been given? — 
or shall it have the option between the re- 
ported evidence and the giving a fresh hear- 
ing to the evidence? On the rhtnce between 
these three counes, it is manifest how much 
would depend, and huw considerable between 
them respectively might be the diffcreaee in 
■point of effect. 

So likewise u to the nature of the offence, 
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Of the quasi-jury, the expense taken in all 
its parts is very considerable : It is composed 
of Tlie evils corre<ipDndent and oppoute to the 
collateral ends of judicature, namely, delay, 
vexation, and useless expense. 

Tbis considered, two consequences Ibl- 

1. One h, that when, in the judgment of 
those who have any interest in the suit, (his 
check with its expense is needless, the ex- 
pense ought not lo be incurred. 

2. Another is, that in so br as the evil con- 
sisting of the expense is preponderant over 
the good consisting in the security, neither 
in thb case ought it to be employed. 

Hence a projioiition which may naturally 
enough appear incontrovertible at Erst sight 
is, tbnt if 110 one of the parties conceive him- 
self to have any ground of 'Omplnint against 
the conduct of the experienced judge, there 
can be do use whatever in clogging the ope> 
ration by * multitude more or less conside- 
rable of unexperienced ones. 

If to the justice of Ibese observationt 
there be anything to oppose, it must be on 

this ground, or some such ground as this. 

namely, that by reason of the relative igno- 
rance and inexperience of a party, it may 
happen, that though the conduct of the judge 
has been unapt, and that to such ■ degree 
as to have been productive of miwlecision to 
Ihe injury of the party in quetlion, yet by 
reason of his own relative inaptitude, it niay 
be out of his power to determine, whether in 
that same conduct there has been or bus not 
beenonythingunaptiorelse, that by timidity 
— by fear of incurring the resentment either of 
the judge in question, or of the chiss of men 
to which the judge belongs, he may be elTeo- 
tually prevented from availing himself of anj 
such security as that in question, supposing 
given him the faculty of em- 
ploying it 1 or, lastly, that by indigence, it 
may happen to him to be incspable of making- 

To theorderforquHsi-triol, the judge adds, 
relation to the expected costs thereof, such 
orderasthe nature of the case — consideration 
liad of the pecuniary circumstances of the 
several parties — appears to him to require. 
The oplioiiB are as follows :— 

1. He leaves the burthen of costs in its 
natural seat ; leaving it to each party to bear 

rate of need, be requires a party or 
n one side, to make advance of muiiey 
iccount, in any proportion, in favour 

of a party or parties on the other. 
Hit core will be, not lo suffer the additional 

delay, vexation, and expense, lo be employed 
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g )3. FealuTti in jury-trial hire diiearded. 

First FOmethe featureEof jurj procedure; 
«id under the bead uf each of them the op- 
posite itnte of thing!! here will be briefly un- 
demoted. 

Theie may tic diatin^i«hed into sueh u 
■re regsriled as being productive ofeviU op- 
poiite to rectitude of decision, tbc main end 
of jiiatice — and such a* are regarded ai pro- 
ductive of evils opposite Co the collateral 
ends of jilitiee, namely, needless delay, lei- 
atioD. and expense. 

t. In B jury, number of persons twelve. 
In a quasi-jkiry, not more than three. 

2. Of a jury, on fiulure of instantaneous 
agreement, forced transference to a closed 
room: no other persons present at their de- 
liberation. Of a qoau-jury, no such trans- 
ference, unless they desire it, or one of them 

8. In the rasa of a jury, imme^ately be- 
fore the commencement of the hearing, — a 
solemn promise exacted of each, to dfiljire 
an opinion on one ude of tbe question, what- 
ever it be, or on tbe othgr fide. On the part 
of ■ quaii-jury, no such promise is exacted 

Note that, on every question in relation 
to an opinion, and that which is in contra- 
diction to It, the possible states of the mind 
are three: namely, decision on the affirma- 
tive side, decision on the negative aide, and 
inilecision : and of this last state, tbe exem- 
plification will be the more frequent, the less 
the degree of instruction is on th« part of 
those to H^om tbe question is put. As for 
example, speaking (if an individual in the 
character of defendant in a penal suit, ques- 
tions no more than two : Is he guilty ? — or. 
Is he not guilty ? Answers which the nature 
of the case admits of, tbreei namely, Guilty, 
I*, e. ray opinion is, that he is guilty.-. Not 
guilty,!. (. my opinion i>, that be is not guilty; 
or. I have not been able to form an opinion 
whether he is guilty or not. Of therealstate 
of the man's mind, one or other of these an- 
swer! cannot bil to be the true expression. 
The true one will be ibis third slate, *a often 
aa tbr same opinion full of being entertained 
hy all of them, unless a decided disagreement 
has place — one or muri^ entertaining the jn>- 
sitive opinion, tbe other or others tbe nega- 
tive. But for tbii absence of all opinion, 
frequent as it cannot but he. the law has not 
provided any expression: the consequence is, 
that in the instance of every one of the juror* 
who bas found binuelf unable to form a de- 
rided opinion on either of tlie two opposite 
sidet, the promise which the law bos forced 
hiin to make i< violated. 



To the conception of Ihc founJuri of Ro- 
man hiw, this natural state of the mind had 
presented itself; a form of words, namely, 
f/on liquet, had accordingly been provided by 
them for the elpression of it. Biit obvious 
as is tbe conception, on the part of the foun- 
ders of English law in this particular, the 
state of mind was loo barbarous to admit of 
it. No distinction did they know of between 
decision and indecision. As little percep- 
tible to them wus the distinction between 
unconsdous and self- conscious misdecilinn — 
between blameless error and intentiDnal in- 
justice. Supposing the decision erroneous, 
the conclusion was, that those who joined in 
iC could not but be conscious of its being so. 
Accordingly, by tbc verdict of a second jury, 
to punish tbe hrtt jury with one and the sama 
punishment in every case, and that a punish- 
ment involving utter ruin, was a practice as 
common as that of simply sending tbe orl- 
ginal suit to a second jury is at present. 

4. A declaration of an opinion on the one 
or on the otber of the opposite sides of 
every question (except in the case of a spe- 
cial verdict) — which declaration is conse- 
quently — on the part of every one whose 
opinion fails of being exactly the very opinion 
declared as and for the opinion of tbc whole 
— false: and the correspondent promise vio- 
lated. 

In cases rtyled riait.a verdict styled special 
is admitted. But in cases styled cnnnaf 
(noi to speak of those styled civil.) no such 
verdict can, without the concurrence of the 
judge, be admitted : and in this case, too. 
of a special verdict, the same dccUration of 
unanimity as in tbe case of a general verdict 
is indispensable. 

l[i speaking of the verdict of a jury, the 
language universally employed is, as often 
as any such difference of opinion bus place, 
undeniably false ; what is said is, that it is 
unanimous: that is to say, that they are all of 
one mind. To render the expres&ion true, it 
would be necessary to substitute to the word 
unanimous, some such word as amroraf, alt 
of one voice — all joining in the voice of the 
foreman, where, as for example, in a cast 
called criminal, the words he pronounces are, 
guilty, or not gailli/. 

In the case of a ouasi-jurv, no such tinivo- 
cality is exacted. 

5. To tbe promise thus made — the pro- 
niise made by every man, thai bis o[HMion 
sboU be the some as that declared by the fore- 
man, is attached a religious ceremony, by 
which it is converted into an oalh. The ci 
mony consists in a man's faying, So iilp me 
Ood. aud thereupon kissing a book, which 
for thit purpose bu been put intt 

The pruntise having been thus converted 
into wliat is called an oaili (though with 
mote propriety it might be called a cwc,) 
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eieiy violation of it ii thercbj converted 
wiut of perjary. 

Ill the cue of ■ quasi-jury, no oath it 
miniitered i no perjury thcrerure can have 
pUce. 

6. Incase of (liaagreEnicnt, connnement 
llicted on alt, until a universal declaration 
agreement baa been produced on the part 
rvery one of them : confineoient accompanied 
nitii eircumntanrea of unendurable and cun- 
•equently never eudured aSIicuon, such as 
convert It into torture. Torture-master, the 
judge: the torture being continued till they 
all join in dKlaring an opinion dictated by 
him, or in hia default, any one of the jury — 
until tbey all join in that one of the two de- 
ciiions which la dictated by him. 

If the verdict they come out with is not 
agreeable to the judge, be sends Ihein hack 
again till they are agreed: and this he does 
•s often as be pleases. Of late, the functions 
of torture- master in this way have not fre- 
quently beitn performed by tbc judges; but 
there is nothing to bbder it, and it may be 
adminiatercd for any length of time. 

Whether this function be or he not ad- 
ministered by the judges, it may on any 
occaiion be admintstered by any one of the 
jurymen to ail the rest. 

The ceremony is to make every one of 
them keep hia promiu : the torture is iJi 
make tome of them break it. The torture 
bas always been more powerful than the 
ceremony. So plainly irresistible is the pos- 
■ibie amount of it, that the actual scarcely 
ever amounts to anything more than a com- 
paratively ilight temporary uneasiness. 

Thus it is, that for making eleven good 
men and true (for snch it their eppellatiori) 
perjure themselves, [he equivalent of tbe 
prick of a pin suffices. 

In tbe esse of tlie quasi-jury, production 
of perjury being no part of tbe danger, nei- 
ther in that shape nor in any other — neither 
by the judge nor by a quasi-juror, is any such 
function as that of a torture-master's allowed 

7- Concealment of what passes — conceal- 
ment from all but the patients, while the tor- 
ture is at work. The time is supposed to be 
passed in deliberation ; but for this supposi- 
tion, however, the nature of the case furnishes 
not any apparently strong ground. If the 
contest were a contest between understand- 
ing and understanding, yci : but the under- 
standing hat nothing to do in the business; 
the contest is between will and will; the 
question ia, who is likely to endure tbe in- 
convenience? for whoever it be by whom it 
it longest endured, by that one are tbe terms 
of Ihe verdict determined ; the victory ia to 
bim by whom tbe part of an obitinale man 
is acted with the most luccc^s. To tbe ar- 
Sumentc urged by prolessional advocates on 



the part which he ei 

that under such cin 

and efficient addition should be made by him 

whose determination is to conquer or die. 

In the case of the quasi-jury, of course no 
such concealment can have place. 

8. Responsibiliiy to tbe power of the le- 
gal sanction excluded altogether : punibililj', ' 

A quasi-juror is. in case of aelf. conscious 
delinquency, punishable. 

9. Respon»bility to Ihe public-opinion tri- 
bunal, if not excluded altogelher, minimized: 
nothing but the bare verdict, guilty or not 
guilty, being exposed to the public eye. The 
grounds of it being thus covered by impene- 
trable darkness, what blame can under such 
circumstances be passed is, in tbe instance 
of each one. reduced to next to nothing, by 
the uiuliitude of those amongst whom it is 

Could but the light of publidty. by soma 
such power as that of tbe Devil upon two 
Slicks, be regularly throH'n upon tbe buainesa 
of this well-closed theatre, the scenes that 
would be exhibited would be such as would 
be enough to dry up the stream of eloquence 
now (0 perpetually poured forth upon this 
matcblets fruit of the wisdom of English an- 
cestors. This, however, is physically impos- 
sible. Laid open indeed to the public might 
everything be that passed: but tbe tcenea 
which in that case would be exhibited, would 
have little resemblance to those Which bavo 
place among a set of men, in whose inslaneo 



dy bil to be proiluctive 
and prudential silence. 
circumslanced, tales tf 
anger of being told. 
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of any one of ili three members, to whosa 
mind on observation which he is desirous of 
communicating to his colleagues has fireient- 
ed itself, — ifit be theplensure ofthe others to 
bear him, they retire for that purpose. In the 
judicatory itself tbey cannot continue, be- 
cause that would be incompatible with ulte- 
rior business. A retiring room is provided for 
themi and aa to the giving admission to such 
other persons as the room will hold, the dif- 
ference between the giving and withholding 
it, does not present itself as being of much 
importance. 



CHAPTER XXVn. 



Ik certain cases, superadded to the usual «: 
aminalion of the evidence, is another, styled 
a recapitulatory examination, in which n 
the preceding examinatiun is for distinction'! 
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RECAPITULATORY EXAMINATION, 
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■akc etyled the original eKamimtion. 
nimymoui to recapitulatory examination It 
quasi- trial, u being before ■ quiai-jury. 

At the recapitulatory examination, what- 
soever evidence was received in tbe courae of 
the original examination atone or fuiy greater 
number of littingi and hearing*, ii received a 
Kcond time, and if potaible altogether, at 
one aiid the (ame utting ; no adjournment 
being made, unless at that tilting the time 
capable of being employed at one sitting be 
eibauited. 

At the recapitulatory examination, no evi- 
(lence i> received which was not received at 

At the rei^apituUtory examination, the 
question of law may. at the desire of a party 
on either side, be reconsidered. 

The original eiaininstion was performed 
by a judge acting singly. No recapitulatory 
examination is perfornied except before a 
quasi-jury. The judge hat them for asaes- 
sors. To bring the suit under tbe cognizance 
of thii section of the public-opinion tribunal, 
ii one principal purpose of this second eia- 

Exeeptions excepted, by what judge so- 
ever, whether principal or depute, tbe origi- 
nal examination waa performed, so may the 

The cases in which » recapitulatory exa- 
mination has place, are tbe following : — 

1. Where, for his own satisfaction or that 
of the public, the judge himself desires it; 
for his own satishction, to wit. that the se- 
veral portions of evidence wbicb had been 
received on the original examination may be 
re-eihibited, confronted, compared, and re- 
considered. 

2. Where, on either side, any parly is de- 
sirous that it should have place. 

In certain cases, consideration had of the 
necosary severity of the puniafament, and the 
probable helplessness of the class of persons 
most liable to be exposed lo it, the taw, for 
the better security of the defendant, requires 
the check of a quasi'jnry to be applied to 
the power of a judge. 

When the original examination has been 
pone throogb. it will rest with the judge 
either to pronounce the definitive opitiative 
decree, or to appoint a recapitulatory exami- 
mination ; adding, in this aae, tbe day on 
which, and tbe judge by whom it sball be 
performed. 

The opinative decree pronounced, together 
wilh tbe imperative decree grounded on it, — 
it will reel with parties on both sides either 
lo acquiesce in it, or to make requisition for 
a recapitulatory examination: 
nation will, at tbe requisidon of any party, 
' e accordingly performed, unless preponde- 
int evil in any shape abati have been shown 
b icsuiting bom it : for example, intolerable 



expense to any party, or in 
the delay, ■ loss of evidence 
for this purpose differs from i 
ordinary sense of the word, n< 
in this, name'y. thatil may b< 



A requisition 
I appeal in the 
jl her wise than 
from the judge 



another time : and by this quau-appeal, llie 
expense, delay, and vexation, produced by 
the transference of parties and evidence, to 
another and commonly more distant judica- 
tory, is here saved. 

If appointment made of the recapitulatory 
examination be on the part of the judge spon- 
taneous, it will be desirable, if the other busi- 
ness of the judicatory permit, that the judge 
by whom it comet to be performed should be 
tbe judge by whom the original examination 
was performed. By the recollection of the 
lighlB afforded by the original exaniinalion. 
especially in respect of cuniistency and in- 
consistency as between tbe testimony given 
by a witness on tbe one occasion, and the 
testimony given on the other occasion by that 
same individual, additional clearness, correct- 
ness, and mmpleleiies!, may frequently be 
given by the conception formed on the later 
ocnuiion by tbe judge. 

When by the judge no recapitulatory exa- 
mination is desired, he so declares, and rbere- 
upon pronounces his definitive decrees: pul- 
ing it at the same time to each of the several 
parties, whether it be bis desire to have such 
exDminution or not : if of any one of them tbe 
answer be forthwith in the aflirmative, a day 
and hour are thereupon appointed ; if by any 
one, time for consideration is requested, aday 
and hour are appointed for the answer ; and 
its being In the affirmative, 
appointment of day and hour for the 
quasi-trial remains. 

Till sucfa answer is given, tbe decrees are 
declared pro 
given in the 
remptory. 

If it be at the requisition of a party, it 
may be matter of doubt and diacusston, whe- 
ther on the bitter occasion it be heller that 
the judge be the same, or a different one. 
To set against the advantages of identity as 
above, there may in this case be the disad- 
vantage resulting from mutual dissatisfaction 
as between parly and judge ; the danger lest, 
from tbe dissatisGiction testified by the requi- 
sition, dlipleasure, wilh correspondent par- 
tiality, be produced in the mi^idofthe judge: 
lo obviate uneasiness on this score, an far as 
may be, will of course he amoTi;; the objects 
of bis solicitude. 

Antecedently lo this examination, (o ob- 
viate useless delay, vexation, and expense, 
tbe judge will call upon the |>ar(ics on botb 
sides lo admit all such relevant facts, in re- 
spect of whidi no sincere doubt can have 
place anywhere: giving tbcm to understand. 
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that of all delay, vexation, and expense, pro- 
duced by insisting on the re-exhibition, or 
exhibition of evidence of a matter of &ct in 
relation to which no sincere doubt can have 
place, the burthen will be made to fall on 
the head of him or them by whom the evil 
in this same shape has been produced ; and 
that for any such insincerity, over and above 
the burthen of making compensation, punish- 
ment, under the name of punishment, may, 
whenever the occasion calls for it, eventually 
be inflicted. 

The recapitulatory examination may have 
either, or both, of two purposes — namely, 
1. Deriving additional instruction out of 
the mass of evidence ; 2. Exposing the con- 
duct of the judge to scrutiny and comment 
at the hands of the committee of the public- 
opinion tribunal specially commissioned for 
that purpose. To the first end it may be 
contributary, even where there is but one 
piece of evidence, and that a mass of oral 
testimony delivered from the mouth of one 
individual ; though the case in which the 
probability of its usefulness is likely to be 
greatest, is that in which, by the collision 
of mutually contradictory testimonies, new 
lights indicative of the truth are struck out 
or endeavoured to be struck out : but al- 
though, in the case in question, it should be 
clear that in this shape no good can be pro- 
duced, there remains that other shape in 
which it may in any case be produced. 

The judge does what in him lies, to the 
purpose of preventing the right of requiring 
a recapitulatory examination from being em- 
ploy^ed by insincerity as an instrument for 
the manufacture of useless delay, vexation, 
or expense. 

In this view, if upon completion of the 
examination the requisition appears ground- 
less, he imposes upon the parties concurring 
in the requisition the burthen of making 
compensation for the damage produced by it 
in all shapes : if, moreover, it appears to him, 
that in the mind of the requisitionist it had 
no other object than the production of useless 
delay and expense, to the injury of any other 
party or parties, he imposes, in addition to 
the burthen of compensation, a pecuniary 
punishment to the use of the public ; or in 
case of insolvency, the succedaneous punish- 
ment provided by the penal and non- penal 
codes. But the quasi-jury may, if they think 
fit, reduce in any proportion the ulterior 
punishment. 

A requisition is said to be accompanied 
with insincerity, where the nature of the case 
being such, that on the part of the individual 
in question, while any such belief as that, by 
a recapitulatory examination, the evidence 
can be placed in a light in any respect new, 
is morally impossible, he perseveres in making 
his requisition notwithstanding. 

In certain cases, the course of the original 



examination will lead it to assume the cha- 
racter of an explorative, or say an evidence- 
discovery examination; — during which, the 
procedure will wear the character, and be de- 
signated by the name, of investigatorial pro- 
cedure. 

Investigatorial procedure (as will have 
been seen in the chapter on Evidence,) has 
place, in so far as one lot of evidence is em- 
ployed for the discovery of another. 

A lot of evidence, which of itself would 
not throw light in any shape upon the fact 
in question, and which accordingly would 
not be fit to enter into the composition of 
the grounds on which the opinative decree is 
founded, may be not the less well adapted 
to the purpose of bringing to the cogniz- 
ance of the judge, apt and appropriate evi- 
dence : as where auditor says, ** I did not see 
anything that passed; but by ocuUtor I have 
been informed that he did." Here, then, 
from auditor, whose testimony with relation 
to the fiict in question is not relevant, the 
judge is informed of the existence of another 
individual whose testimony, if the former 
said true, will, with relation to that same fact, 
be apt and appropriate evidence ; the testi- 
mony delivered by auditor will, with relation 
to that same appropriate evidence, be indica- 
tive evidence. 

It may happen, that not only the evidence 
of the same person, but the same article of 
evidence, shall operate on the same occasion 
in both characters — that of appropriate, and 
that of simply indicative evidence; as if 
auditor were to say, ** I saw what happened, 
and so at the same time did oculator : he be- 
ing at that same time near me, and looking 
the same way. 

On the occasion of the recapitulatory ex- 
amination, all evidence which has been merely 
indicative, and not appropriate, will of course 
be omitted ; that is to say, the individual by 
whom it was exhibited will not on this oc- 
casion be examined ; unless perchance such 
examination should prove necessary to the 
purpose of corroborating or infirming the 
testimony of him whose evidence had been 
stated as being relevant and appropriate evi- 
dence : as if oculator, though stated by auditor 
as having been present on the occasion in 
question, and upon the original examination 
admitted his having been so, should, upon the 
recapitulatory examination, deny his having 
been so ; in this case it might be of use that 
auditor should be forthcoming for the purpose 
of being confronted with him, that so, with 
the help of mutual interrogation, the truth 
of the matter may be brought to light. 

On a day in which there is no recapitula- 
tory examination on the paper, the quasi-jury 
will add itself to the company of 8pontaneou» 
visitors. 

Wlien in consequence of the recapitulation, 
the dcfiiiitivc imperative decree is delivered, 
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motion of a piriy that (he 
n^cnpitulitory trial takes plaoe, uiil such mo- 
tiiin of tbe party is aincere (tht^ judge not 
being an object of hid dlatruit,) it wiU l4ave 
hud Inr its csiiie a bopE that when, with ■ 
c|iiB<i-jiJrj to insure a more attentire eon- 
iii?«ration, th« judge has furnished hia mind 
ivit-b tbiii iiltenor stock of inttruclion, his 
di-crees will, oti thii second occnaion. be more 
fui-oiirable tlun thej were at the lirst. 

If tbe party bt insincere, the act in ques- 
tion may bare had other causes, Exstnples 
are : — I. Material evidence, whicb had been 
unfkvourahle to his ride of the suit at tbe ori- 
ginal examination, ii no longer forth coning. 
'2. The lielay, veiation, and eipeuM, insepa- 
rnble from such ulterior cxamii 
as tbe party on tbe other side 
in a condition to support. 

Supposing tha first of these cases to have 
place, tbe bet in question being ascertained, 
k may constitute a ludicient ground for re- 
fusing Ibe recapitulatory eitamination — or 
rather for rBceiinng, on the occasion of the 
second examination, Ibe minutes of tbe evi- 
dence delivered on Ibe former ocrasion, in 
lieu of a second oral examination of Ibe sanie 
witness, performed in tbe course of tbe reca- 
pltuUtory exnininatinn. 

If hy a party on either side the perfonuance 
of the recspitulatory eiaminatiou be objected 
to. on the ground of bis being unalile to de- 
fray the ulterior expense, this may be a suf- 
ficient reason for the refusal of it, unlers the 
party or parties requesting it will provision- 
ally take upon themselves the expense, and 
miike compensation for the delay and vexa- 
tion in other sbnpes. 

Subsaquently to tbe conclusion of the re- 
capitubilory examination, and anUcedently to 
tbe exerdse of bis opinatively- decretive and 
imperalivcly-decretive functions, the judge 
■ddreiaei to the quasi-jury bis recnpiCulatory 



n tbe judge'! 






L On tbe pursuer's ride of the suit ^- 

1. His deLnmid, that is to say, the service 
demanded by bim at the bands of the judge. 

2. His ground in tbe field of Ian, and 
wliclher real law, or fictitious law, 

3. His ground in Ibe field of fact : indivi- 
duiil ficts. the existence of which he ssuirts 
as belonging to a clais of lacis designated as 
giving lo a person (being of the class of per- 
sons mentiuned for that putpoce, of which be 
nys be is one) a title to rei^ive at ihc bonds 
of Ibe judge tbe service prayed, at Ihe ex- 
pense and charge of the person or persona on 

Vol. II. 



tbe other side of the si 



i.»h, 



y the portion of 



added 10 the 6cts tbe 



of which is asserted, is composed the 
efficient cause of tbe pursuer's right, or say 
tille, to the service which he demands. 

4. Evidence adduced by him in proof of 
tbe facte, the existence of which at the times 
and places in question was asserted as above. 

5. Arguments employed on the piu^uer's 
ride ; namely, on Ihe question of Ijiw, Ihe 
question of fact, or both ; arguments having 
for their object the inducing the pei'S'iasiou 
that the import ii)Icndcd by the law is the 
import he ascribes to it ; and that the facts, 
of which he asserts the eiisfence, did at the 
time and place in question exist accordingly. 

H. On tbe defender's side of the suit — 

1. HiadefeDce, if any, conristing either of 
the denial of tbe justice of tbe demand ; or 
of tbe counter-assertion of some portion of 
lavr, or matter of fact, tbe effect of whicb is 
(admitling tbe demand to have been just) 10 
produce tbe extinction of it. 

2. If denegalory in respect of Ibe matter 
of law, Ihercupon comes bis coimler-inler- 
pretation of the portion of Uw referred to on 
tbe pursuer's side. 

3. If denegatory in respect of tbe matter 
of bet, thereupon comes counter-evidence. 

4. Counter-argument. 

5. If Ihe defence has been counter-asser- 
tive, thereupon comes on this aide the same 
topics as those on tbe pursuer's side. 

The state of the case, according to tbe 
judge's conception of it, being thus brought 
to view, foHow such observations, if any, as 
in bis eyes arc necessary or useful, to render 
apparent the aptitude of tbe decrees, opin- 
atirc and imperative, whicb be has it in con- 
templation to pronounce. 

Next and lastly follows tbe tenor of these 
some decrees, accompanied or followed by 
such farther observations or comments, if 
any, aa in his eyes promise to be conducive 
to liat same purpose. 



CHAPTER XXVIIL 

g I. Appeal antl Quasuapptal, what? 
Appeal is where, a definitive imperutive 
decree having been pronounced by a judge. 
immediate, application is made by a party to 
a judge-appellate, requesting him to reverse 
or modify it. 

QuBii^ppeal is where, by tbe judgc-imme- 
ate no definitive imperative decree has been 
as yet made ; but by something which has 
done, or omitted lo be done by the 
-immediate, BUcb effects have been pro- 
duced as that, in disbvour of tbe quati.appel- 
bnt, the Mtne effect hu been, or it about to 
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be produced, as would hare been produced 
by a correspondent imperative decree. 

A quasi-appeal is therefore a petition pray- 
ing for relief, in a case in which by relative 
inaction, that is to say, for the want of some 
appropriate decree, and execution and effect 
thereto given, the quasi-appellant has suffered, 
and is suffering, a wrong to the same effect 
as if an imperative decree in his disfavour had 
been issued and executed. 

If by relative inaction, the effect of a po- 
sitive decree in disfavour of a party is pro- 
duced, it will be by means of the want of 
forthcomingness on the part of some thing or 
things, person or persons, either to the pur- 
pose of justiciability, or to the purpose of 
evidence. 

If it be for want of forthcomingness for 
the purpose of evidence, the justificative cause 
of complaint will be because, had the piece 
of evidence in question been forthcoming, it 
would either of itself or in conjunction with 
some other piece or pieces of evidence, have 
been at once suffident to form an adequate 
ground for the definitive decree, which, on 
the side of the party in question, it is the 
object of the suit, or the defence, to obtain 
firom the judge. 

If it be for the want of forthcomingness for 
the purpose of justiciability, it will be be- 
cause, had the thing or the person in question 
been forthcoming, execution and effect might 
in a certain shape have been given to a decree 
in favour of the party by whom it was prayed 
for in the course of his pursuit, or his de- 
fence, as the case may be ; whereas for want 
of it, neither in that same shape nor in any 
other adequate to it, could such execution 
lind effect be given to such decree, if issued. 

Of forthcomingness on the part of persons 
and things, for the purpose of justiciability, 
examples are as follows : — 

1. Production of a person within the phy- 
sical power of the judge for the purpose of 
his being eventually placed within the phy- 
sical power of a party : of the person of a 
wife, for the purpose of her being placed 
under the physical power of her husband : of 
a child, under the physical power of his or 
her father, or other guardian. 

2. Production of a thing claimed by a pur- 
suer for the purpose of its being placed under 
the physical power of such pursuer : produc- 
tion of a mass of property belonging to a 
defendant, for the purpose of its being sold 
m the way of auction, by an appropriate func- 
tionary of justice, to the end that the pro- 
duce of the sale may be delivered by him to 
the pursuer, in satisfiu:tion for a debt due to 
him from the defendant. 

If for want of such dispatch as could have 
been and ought to have been given by the 
judge-immediate, irreparable injury, by want 
of forthcomingness of some person or some 



thing (whether for the purpose of evidence 
or for the purpose of justiciability,) is pro- 
duced, such judge is responsible, non- penally, 
or even penally, or in both ways, as the case 
maybe. 

Of incidents whereby forthcomingness, 
which in regard to a thing necessary as a 
means of satis&ction or of punishment, or of 
evidence, might within the proper time have 
been effected, but which by the lapse of that 
same time has been rendered impossible, ex- 
amples are as follows : — 

1. Expatriation — the thing carried out of 
the power of the whole judicial establish- 
ment, as well as of the parncular judicatory 
in question. 

2. Latentcy — the place in which the thing 
is, unknown ; namely, to those whose know- 
ledge of the place where it u, is necessary to 
the forthcomingness of it. 

3. Deperition. 

4. Relative deterioration. 

Of occurrences whereby as a means with 
relation to the like effect, relative forthcom- 
ingness in the instance of a person may have 
been rendered impossible, examples are as 
follows : — 

1. Expatriation. 

2. Latentcy. 

3. Insolvency. 

4. Death. 

5. Relative deperition or deterioration of 
appropriate faculties. 

In so fiir as it is in the character of a source 
of evidence that the thing or the person 
might and would have been made to minister 
to the purposes of justice — to rectitude of 
decision, in the case in question, the causation 
of non-forthcomingness has the effect of sup- 
pression of evidence ; suppression, of which 
on one side the effect may have been the 
same as forgery of evidence — namely, as 
forgery of evidence having with the same 
force the opposite tendency. 

§ 2. Grounds for quasi-appeal. 

Necessary to the actual execution of any 
ordinance of the law, in conjunction with 
the means of proof, the means of execution, 
and the means of appropriate communication 
on the part of all pursuers, on whom the 
result depends, — are the disposition and the 
power to employ them to that purpose with 
effect. Suppose these requisites, all of them 
to have place — ^you suppose the effect to have 
place : suppose any one of them not to have 
place — you suppose the effect not to have 
place. 

By delay, by what cause soever produced, 
whether by purely physical agency, or human 
agency ; if by human agency, whether avoid- 
able or unavoidable ; and if unavoidable, whe- 
ther with or without blame, -^ the effect of 
misdecision may in any one of these cases alike 
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be tapnble of being produced. In so far u 
it ii uoavoiduble, there u nothing to be done 
— in lo far w it is avoidable, thereupon de- 
volve! upon the Icgiilatot the care of pre- 
venting it : of preventing it, and in »o far m 
blame it attached to tbe existence of it, pu- 
nishing it in an effectual manner. 

By preripitatiou, the shapes in which the 
effect of mitdcciGion, uMmate or antecedent, 
ia nlw) produced, are as follows : — 

All the wTeral modes in which, as above, 
it ii producible by delay. For suppose, for 
example, an ultinute deciiion pronounced at 
a time when either the requisite means of 
proof or disproof that could have been em- 
ployed, have not been employed, or some 
neecBBiry mean* of eiecution, which, but for 
this promptitude of the decision, might bave 
been employed, have fiuled lo be employed ; 
in this case likewise, the deciuon pronounced 
will either be miadGcasion. or be productive 
of the same effect as if miideciaion had had 
place: an effect opposite to that wbicli would 
have bad place, had due eiecution been given 
to the law, may in consequence have had 
place. 

In comparison with delay, promptitude has 
the advantage of not being, as delay essen- 
tially is. productive of vciation and expense, 
in aitdition to misdediion or the evil eSect 
of it. 

On the other hand, instances occur.in which 
by pTecipitation, misdecision, actual or more 
or less probable, is capableof being produced, 
in cases in which deby is icareely of itself 
capable of being productive of the like (fleet. 

Coses may on any sort of occoaioa have 
place, in which, to ihe rendering of n right 
decision, and coDsequently to the avoidance 
of misdecision, one or both of two things for 
■heguidinceof decidonarenecesxary. These 

1. Argumentntian : hearing or reading &om 
the lips or pens of others, such obiervations. 
whether on the question of law, or on the 
question of faet, as may be necessary to the 
placing the matter of bict or the matter of 
law in a dear light. 

2. Conaideration ; which is. in effect, an 
operation of the sume sort as that of argu- 
mentation, with only this difference, that the 
mind of the judge is the only seat of it- 

A ground for a quasi'appeal, is any act affir- 
mative or negative, on the part of the judge 
below, — any act affiirmalive or negative, the 
effect of whidi is or would be to place the 
quasi- appellant in the same situation as if an 
undue definitive decree in his dislavour hwl 
been issued and vxceuted, or but for the re- 
medy demanded by the qoasi-appelhuit. would 

Re&rable to one or other of the beads fol- 
lowing, is every juiSdol act having the effect 
of Diisdcdaion : — 




1. Denial, declared or virtual, of means of 
proof; to wit, either in the aggregwe. or in 
the instance of some one understood and as- 
signable means or article of evidence. 

'i. Denial, declared or virtual, of some means 
of eiecution, aeluslor eventual, in possession 
or in expectancy. 

3. Denial, declared orvirtusl, of some means 
of communication necessary to the obtniii- 
men t of some means of proof, or of some means 
of execution or acquittal in time for the pur- 

4. Denial, declareit or virtual, of means of 
defence, actual or eventual, in possession or 
expectancy, 

b. Undue delay, whereby the obtainment 
of some means of proof in appropriate time, 
or of some means of execution, actual or 
eventual, in a direct way, or by withholdini; 
of some means of communication, is pre- 
vented or unduly retarded. 

6. Undue precipitation, whereby the ob- 
lainmcnt or use of )iome means of proof, exe- 
cution, or communication as above, or of some 
means of elucidation in the way of argumeni, 
is prevented. 

Wrong, in these its several shapes, has iln 
correspondent remedy, which, if the quasi, 
appeal be well grounded, it belongs to the 
appellate judicatory to apply -, as also to each 
such remedy, its correspondent peliUon or 
demand. 

!. For denial of means of proof: remedy, 
imperative decree, ordering supply of means 
of proof, in the shape belonging to the nature 
of the case, and determined by the appellate 
judge, either in exaet compliance with the 
terms of the demand made by the quasi-ap- 
pellant, or in conformity to his own more or 
leii different views of what the case requites, 
as expressed in his correspondent opinative 
decree. Name of the correspondent demand, 
— Petition for supply of means of proof. 

5. For denial of means of execution : re> 
medy, imperative decree, ordering supply of 
means of execution, in the shape belonging lo 
the nature of tbe cose, and determined by the 
appellate judge, either in exact conformity 
with (he terms of the demand made by the 
quasi-appellant, or in conformity to his own 
more or less different views of What the cose 
requires, as expressed in bis correspondent 
opinative decree. Name of the corretpondvnt 
demand, — Petition for supply of means of 



3. For denial of means of communication : 
remedy, imperative decree, ordering supply 
of the mesns of communicntion, in the shape 
belonging to tlie nature of the case, and de- 
termined by Ihe appellate judge, either in 
exact comphance with the terms of the de- 
mand made by the quasi -appellant, or in con- 
formity lo his own more or less different 
viewB of what the case rcquiiei, nsexpreHcd 
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in hi<i earmpondent optnative derrre, Nune 
of the eorresponderit demand, — Petition for 
•upply ormesna of FDaimuni cation. 

4. For denial of mems of defenre; remedy, 
imperative decree, ordering inpply of means 
of proof, or means of judicial asHstJinee, for 
the purpose of infarmatton, advice, or atgu- 

n the chape belonging to the nature of 
e, and dctennined by the judge-appel- 
iliier in exact compliance with Ibe 
I tcrmi of tbe demand made by the quasi-appel- 
f but, or in conformity with bis own more or 
I Icn different views of the ease, as expressed 
In his correspondent opinative decree. Name 
I of the correspondent demand, — Petition for 
I (apply of means of defence. 

5. For undue delay, whereby timely obtain- 
Knt of means of proof or execution, or mcnns 

I of BCquillal or defence, may have been prevent- 
I ad; and on tbe pursuec's side execution, and 
[ on the defendant's side acquittal, are at any 
[ Mte retarded; — remedy, imperative decree, 
ordering dispatch, either in eiul compliance 
1 with the termsof the demand, or in conformity 
I with the more or leas different viewr of what 
I Ae case requires, as expressed in tbe corre- 
r tpondent opinative decree. Name of the cor. 
I ntpondeut demand, — Petition for dispatch. 

6. For undue precipitation, whereby ob- 
binment of means of proof, means of exe- 

r c«tion, means of communication, means of 

r> iducidation byargument, or means of acquittal 

or defence, hare or may have been definitively 

at temporarily prevented, — Petition for re- 

Mnal, with such parliculai remedy aa the 

In a cfriain cose, over and above 
■nd expense by delay, the effect of 
don may be produced. This is when the 

Kriod within which a means needful, and of 
alf, in conjunction with other mea 
flcient to give execution and effect 
portion of law in question, might have been 
obtained, has been suffered to elapse : recti- 
tude of decision in thereby rendered* impos- 
aible, and misdecJsion is made to take its 
place. Say for shortness, — through delay, 
misdeciaion necessitated! or, Una ugb delay, 
rignt decision impossibilitatcd. 

Of other competent f^ounds for a quasi- 
appeal, examples are as follows: — 

1. Non-allowance of the (acuity of takinii; 
a transcript of the record, or of so much as 
fficient ground for his pc- 



2. Out of tbe record, omission of come pai- 
lictiW which ought to have been inserted. 

3. In Ibe record, insertion of some portion 
of discourse not eoiiformablu to the truth. 

4. In the record, substitution of some por- 
tion of discourse not conformable to trulb, 
to some portion of discourse conformable to 
truth which ougbt to have been contained 



irrelevant. < 

to the labour or expense of iranscriptii 

needless addition has been made. 

In each of the above cases, the mischief 
from the wrong will of course depend upon 
iu effect on tbe issue of the suit. In so l*r 
as things can be placed in tbe same stale aa' 
they would have been in had tbe wrong not 
been done, >~ to place them in that state will 
be (he appropriate remedy ; in so br as this 
rannot be done, compensation at tbe expense 
of ihc wrung-doer, and of all concerned in 
the doing of the wrong, will be the remedy 

The provision here mode supposes, that 
tbe relief here allowed to he prayed for at 
(be hands of the appellate judge, has in sub- 
stance been denied by ibe immediate judge. 

The bearing before the quasi-jury is tbe 
stage at which, if atany, arguments in form, 
with or without professional advocates, ara 

If on any occasion the decision of tba 
judge foils of being acceptable to a party oi 



ither side, that 






. the 






which I 



1 the appellate judicatory an appeal. 



The quasi-appcal is, oe has been seen, a 
petition in any one of the six forms just men- 
tioned. It is called a quasi-appeal, because' 
though not in anyone of those instances wbnc 
bos been commonly understood by the word 
appeal, yet in every one of them, the effect 
which it seeks to produce is tbe same as that 
which (in tbe case of success} is produced by 
it ; — the remedy producing in favour of the 
complainant an elTect which is the opposite of 
that which would have been produced by tho 
alleged grievance complained of. 

"' rything that passed, as well on Ihe 
lamination as on the recapitulative 
examination (if being granted, it take place,) 
!s will be to be taken on this occasion, 
the others, by the registrar: so like- 
may they by any and every person so 



1 
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dispDSi 

In this 
ground of 



they may etentnally form t. 
against the judge, either 
minister, or before the 



before tbe justice 

public-opinion tribunal, with a viewto even- 
ual dislocation, a* per Chap. XXII, Appcl. 
lit Jvdicatoriei, Constitutional Code. 

If by reason of non-compliance wilh a pe. 
itinn for a supply either of means of proof 
r means of execution, — miadecision or 
on-dedsion, misexecution or non-execution, 
shall have taken place, tbe judge by whoso 
default misdedsion or tbe equivalent of it 
ihall have taken place, ii responsible com- 
lensationaUy, or even punltionalty, by de- 
.'ition of the justice- minister, if such ^ilure 
let had evil consciousness or rashness for 
iccompamment. 
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§3. Vuio/Apptol. 

Wbat is ihe an of appesl ' IF judges who 
nfl in the tirat instance ve subject to error 
— are liable to be deficient in ■ppropriale ap- 
titude — so are thoie who act in the aeeond 
instance: and from the mere circunutance of 
their being set to work alter the first, what 
p-uuiid can you have for the expectation of a 
liijlher degree of aptitude on the part of the 
second ? 

Answer; TbeiiieU, tbatoneset ofjudge* 
may have another U} stand in awe of — ^ a set 
iu whose Instance, if on any occasion it hap- 
pens to bim who acts in the fint instance to 
be actuated by sinister interest, in whatever 
shape (love of ease included.) there will be 
another who. by the love of power as weUst 
the sense of obiigation, will be naturally dis- 

The purpose might therefore be tn a main 
dc^gree answered, if tbe Functions were re- 
versed : the immediate judges made appellate 
onlf, and the appellate judges made imme- 

Hence one reason why immediate jurisdic- 
tion should not be given to appellate judges j 
toe if it were, there would be none of whom 
they would stand in awe. 

From immediate judges, arbitrary power 
U tuVen away, by the letting of appellate 
judges over their heads. 

From appellate judges, arbitrary power is 
token away by their not having the initiative ; 
and because, if (hey make any undue altera- 
tion in tbe decrees pronounced by tbe imme- 
diate judges, there stand utrirady those same 
deirrees, wiih their respective reasons, con- 
stituting a standard by which the operations 
of tbe appellate judges will be tried by the 
pubiic-opinioD tribunal, as the operations of 
the immediate judicatory have been by tha 
appellate. 

When onc« it is estabUsbed that there 
ouRht to be two sets of judicntories, one above 
auolbcr, it is better that those who have had 
moat experience should sit in judgment over 
those who have had the least, than those wbo 
have had the least, over those who have had 
the most. But rather than there should not 
be two different sets, those of one set sitting 
in judgment over tbe acts of those wbo have 
acled in the first instance, it were butter that 
oppesl should in particular cases go from the 
appelUls to the immediate judicatories, than 
that there should be no appeal from the ap- 
pellate — than that there should be any judge 
whose proceedings there should be no other 
judge lo take cognizance of, with ■ power of 

Not having bad the advantage of hearing 
tbe orally extracted evidence, while the im- 
ineiUale judge hashad that beulty, the appel- 
late judge is empowered, it may be observed. 



to reverse the decree of tbe irome^ate jndgo 
in respect of the matter of fact, although his 
means of coming at the truth are so much 
less efficient: and as tbe public- opinion tri- 
bunal at large is so drci ^instanced as not to 
have the possibility of availing itself of those 
superior means, any more than the appellate, 
to whom those means are denied, wby not 
leave tbe power of determining the fate of the 
cause in the hands of those whose means for 
forming a right judgment are so much supe- 
rior to any that can be employed either by the 
judge above, or by (be ultimate superiors of 
the highest grade — the possessors of the con- 
stitutive autboiily, in tbeir character of mem- 
bers of the public- opinion tribunal? 

Answer: The least important advantage 
must yield to tbe most important. A check 
applied by EUperordinate authority to a power 
which would otherwise be arbitrary (placing 
everything dear to man in the bands of sji un> 
checked functionary or set of functionaries,} 
is a seeurity too indispensable to be foregone 
on any account whatever. The advantage, 
from vesting tbe power of deciding on the 
question oi fiu^t in tbe hands of the same in- 
dividual by whom the evidence in relation t« 
it has been received and collected, would be 
indeed a very considerable advantage; but 
in point of importance, this cannot enter into 
com petition with the other. In all probability 
this advantageous union will have had place 
in tbe great mojority ofthe whole number of 
instances ; only comparatively in a smoll pro- 
portion, will appeal have place ; andof those 
cases in which it bos place, only in a very small 
proportion will tbe appellate judge think lit 
to substitute his opinion to that of a judgs 
whose means of judging the whole matter 
have been to such a degree more instructiva 
than hb. In Ibis case, it is not for what he 
is likely to do, — it is only far what it will be 
seen that in ease of necessity he has it in bis 
power to do, — that the ^ulty of undoing 
what the immediate judge bas done, is put 
into his bands. 

By the public-opinion tribunal the exercise 
of a power thus extraordinary, is not likely 
to be left unwatched. The parly in whose 
disbvour it is cicrcised, is not likely (□ be 
backward in complaining of any abuse, with 
which in his opinion it can be made charge- 
able. 

In all tbe cases in which power is given la 
the appellate judge, of reversing the decrees 
ofthe immediate judge, on the ground ofthe 
evidence as it stands upon the record, power 
is also given to bim to send tbo question of 
fact to be tried over ag«n in a neighbouring 
judicatory: the orally eitmcted evidence, 

S which is the only sort of evidence to wbicb 
it question applies) to be there extracted 
anew — such of it as remains slill obtainable. 
This option, in case of bis disapproving of iba 
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decrees bclun, it irill be naturally expected 

Hut he ihould embrace, where the importance 

rf the BUit is lueh aa to warrant the additional 

Mipenie ; and it u msnifeit how coniiderable 

I'^e reduction is which will require to be made 

I'.AoiD this BDurce, from the number of inslanceB 

in which the decrees of (be original judica. 

lory nre lilcelT to nndergx) material change. 

Number or casei in which a|ipeal may be 

ElBWde, my 101) : of thcee, the number in which 

Irlbe decree below undergoes alteration in con- 

I' IvderstioD of the opinion formed on the quca- 

^ Hon of fact, 10: oftheae ten, the number of 

btluMe in which, without sending the question 

B-ta another trial, reversal or other malerial al. 

• teradon take* pUre, two. What ii the con- 

1 aequence? Answer: That not withstun ding 

1 ,0ie power of reversal lodged in the appellate 

f jndFc. 

If the union in question js to such a de- 

C* beneficial ag above suppoicd, the more 
efidal it is, and ii seen to be, the greater 
l>"will be the degree of confidence reposed by 
I'llie public-opinion tribunal in a decree paised 
[ h; a judge by whom tbis advantage lias been 
f possessed, as compared with that reposed in 
HIIk decree of a judge by whom this samend- 
f vantage has not been possessed. Thus, then, 

V the strength of the check riiies in proportion 
h to the deamnd far the application of it. 

The greater the eitent to whidi the public- 
jpnion tribunal keeps itself in accordance 

V Inth the opinion expressed by the decrees 
[■ vf the judiciBry establishment, the more per- 
il Aetly will the syetom of procedure fulGl the 

tads of its institution. 

If, instead of committing the second trial 

V another judicatory, the appellate judge had 

. he power of receiving and extracting the 

[I arally delivered evidence in his own person, 

p md to dedde in dernier resort on the ground 

I* ttf the evidence so collected and extracted. 

" "■ power would thereby be unchecked and 

racbitrary ai abovei there being nu other su- 

p tfaorized to reverse or modify it. But suppose 

o be by anotber^udgcimme' 

1 idate, the decree of the second judge imme- 

I diate would, in the same manner al that of 

r< cf the first, be stibjec led to reversal ot modi- 

ft JImtion at the hands of another judge, namely 

ISthe judge appellate, and thus saved from the 

[ dargcof arl^traiinefa. 

St^es of appeal, why not more than one ? 
Answer : Because by a single one, the be- 
lt NsHcial eflects above mentioned are secured : 
d by every additional litage, the evil oppo- 
:e to the collaleral ends of justice would 
^ve vast increase, while to the oblsinmcnt 
I tf the direct ends of justice no additional 
I '.probability would be given. 

Question: Why allow moditiration or re- 
tcrsul of the decree of the judge. appellate in 



lb. 

fre.^H 

fin. ^ 



Answer; Because if the decree might be 
rerersed or modified without the judge's be- 
ing actually pujiished, criminality would be 
imputed by the appellant as a matter of course, 
for the mere purpose of obtaining the right of ' 
appeal ; and by wrongdoers in possession, fre> 1 
quently for no other purpose than that of in. T 
crease of delay, vexation, and expense. 

Question: Why not ^ow the appellate 
judicatory to have for its decrees any other 
ground than what has been afforded by the 
record of the proceedings of the immediutB 
judicatory? — why not allow it t 
fresh evidence? 

Answer ; — I. The proper point of view fo 
the oppellate judicatory to contemplate tha " 
evidence and other proi'cedings in, is that in 
which alone the public-opinion tribunal con 
contemplate them. 

2. Only from such evidence and grounds 
as he had before him, can the appellatv form 
any just conception of the conductofthe im- 
mediate judge. 

3. If the cose be such, Ihnl subsequently 
to the decrees of the immediate judicatory, 
fresh evidence impugning the decree has coms 
to light, it is to the immediate judicatory 
that it ought to be presented, and not to the 
appellate. If presented to the appellate, 
without passing through the immediate, the 
evidence would not have the benefit of aa 
examination before a quasi-jury. 

If it is fiir want of evidence that might and 
should have been contributed to and received 
by the immediate judicatory, that a supposed 
misdecinon has taken place, the remedy that 
should be applied is a petition to the imnc* 
diate judicatory— a petition for supply of 
evidence ; of which petition, the denial furnu 
a ground for quasi- appeal. 

§ 4. Procrcdingt before the Appellale Judgt. J 

On the occasion of a petition for a supplj 
of evidence, the party gives indication of tb* 
source from whence the evidence is desired, 
and states the terms in which it is his deiirir 
that the appropriate imperative decree should 
be expressed i adding, in case of non-cumpli~ 
ance, a petition for the hearing of the fotiner 
petition before a quasi-jury. 

On the occasion of a petition for securing 
eventual farthcomingness of means of exe- 
cution, the party gives indication of — 1. The 
existence of the objects; or, 2. The articlea 
in question, with their general description ) 

3. The necessity of apt arrangements for se- 
curing their eventual forthcomingness ; and, 

4. The terms in which it is his desire that 
the appropriate imperative decree shall be ex- 
pressed ; adding, incase of non-compliance, a 
petition (or hearing as abore. before »<^ " 
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On (he occaiion of b petition for * tefapi- 
tulntory hcikring before aqua>i-jury, appoint- 
ment is prayed of a day and time on whirb 
tLe bearing «1ib11 have place- 
On Ibe occasion of a petition for diEpalph, 
the party gives indication of escb particular 
operation or set of operations which it is his 
desire lu see performed, and atatcs the terms 
in which it is his desire that the imperative 
decree for the performance of it shall stand 
eipresiedi adding, in case of non- compliance, 
a petition for hearing aaabove, before aquasi- 
jury. 

On t^e occasion of a petition for ri^tt exe- 
cution, be states the parliculart in which the 
execution given to the imperative decree in 
i)ueBtian has failed of being conformable to 
it; adding, in case of non-compliance, peti- 
IiDii for ■ hearing before • quau-jury. 

On the occa^on of a petition for eiecn- 
(Ion. be stales the time and manner in which 
il is bis desire the execution should be per- 
formed; adding, in case of non-com pUance, 
petition for a hearing before a quasi-jury. 

At the time appointed for argumentation, 
tbe oJTicial respondent on the appellant's side 
■leclurcs wLelhor be does or does not see any 
objection to the decision appealed from : if 
he does not, the decision is ronGrmed, unless 
the appellate judge of himself sees any sul^- 
cient specific ground, which he declares ac- 
cordingly, for reversal or modification : if the 
declaration of the ofBdol respondent be in 
the affirmative, he thereupon states his objec- 
tions, and argues in support of them; and upon 
litaring the arguiDentadoo On both sides, the 
judge appellate decidea. 

If on either side the party, or any substi- 
tiite, professional or non-profetsional, deputed 
by him, appears and argues, Che duty of thi 
ulficial reipondentdoes not take place oa thai 
side. 

In s penal suit, if the appellant, being the 
defendant, is not in a state of incarceration, 
he is at liberty to repair to the appellati 
ilicstory, and make representation in his 
person, as well as in the person of a substitute, 
professional or non- professional. 

paying the expense of conveyance in custody, 
imlcas bii case be of the number of those in 
iihich, to warrant appeal, the fiat of the 
(|uasi-jury is necessary : neither in this case 
ia he transferred to the appellate judicatory, 
unless for such transference a separate Gat 
from the quasi-jury be granted. 

Id a penal suit, if the decision of the im- 
mediate Judicatory be umplyeanfirmed with- 
out modificalion, to prevent undue delay, and 
on the part of the pursuer groundless vexa 
tion and expense, the defendant wilt be liable 
to additional punishment as of course: 
with power to the judge-appellate to i 
it in iJie whole or in part, fotspecific caui 



signed. In regard to the quantum of such pu- 
nishment in the several cases, provi^on will 
be made elsewhere. On this occasion, the 
minimum of that which will sutTiiv for the 
pievenlionof inaincereappeals is all that will 
be appointed. 

In every case alike, where the quasi-ap- 
peal is regarded as groundless, or Dot suffi- 
ciently grounded, the appellate judge issues 
his opinative decree, Quuii-appeal (naming it;) 
to wit, Petition fur supply of means of proof, 
for means of eiecation, kc, groundless, or 
not sufficiently grounded. Terms of the impe- 
rative decteo addressed lo the judpe below. 
Proceed to execution, or proceed lo acquittal ; 
as the case may be. 

If, from what appears on the fiicc of the 
record, the nature of the case is litieh, that 
wrong in one or more of the above shapes 
having been committed, ^e appellate judge 
can see what is the proper issue of the suit, 
he declareaas much, and decrees acconiingly; 
giving such delinitive decree as might hare 
been given had the definitive decree been 
pronounced by the immediate judicatory in 
disfavourof the party wronged, and un appeal 
made against it in eonscquence- 

If no such conception can be obtained, he 
declares so much by his opiiiativo derrce, 
and by an imperative decree orders a new 
quasi-trial, if that can afford a remedy, in thu 
same judicatory or another, as seems lo him 



§5. Chicii. 

Except as to the differences resulting from 
difference of situation, the checks applied to 
conduct, and thence the Several sucnritics 
established against mlsconduer, in the case of 
the immediate, have place in the case of Ihe 
appellate judge. 

These differences are aa follows ; — 

In the case of the judgc-uppellate, to the 
security afforded by the obligation on the 
part of the judge-immediate principal to have 
served in the capscity of judge- immediate 
depute, is added that of having served in the 
capacity of judge-immediate principal. 

Modified in the case of the judKC-appel- 
late, is the check applied in the case nf Ibe 
judge-immediate, by the attendance of law 
sludentsin Ihe visitors' gallery. Antecedently 
to the admission to practise in the appcllale 
judicatory, to the five years of attenilatx-e 
requiiite to admission to practise in the nn- 
mediate judicatory, arc added [ ] liioiilhs 
and no more, of attendance in the appelluie 
judicatory. 

In the ease of a judge-appellate, the check 
which, in the cue of a judge-immediate, as 
applied to the virtual appeal from a juitge 
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witliiiut a jur 
^icatory with 
jadge^ppeUntc not bearing anything without 

la tbe riue of ou ap|wllate judicalory, the 

" etk applied by appeal to a mperior jiidi- 

Wtory has no place ; eicept in the tase in 

which the put allotted in ordinary esaei to 

mn JEnmediale, is performed by the appellate 

L judicatory, such aa that of a complaint, of the 

f Bumbcr of those registered in (he incidental 

I complaint-book. In tliii case, from the de- 

I enes of the appellate judieutory, appeal lies 

I To the situation of judge-appellate, the 
I check applied to the situation of judge-ini. 
. nediste, by bis dislocability by the judge- 
' tppellate, is obviously cirluded by the nature 
' ef the cue. 

As to dislocation : dislocable iaan appellate 
judge, not by thi> electora of any subdistrict, 
put by tboie of the district or assemblage of 
districts over which his loeal field of service 
extends. 

There follows, as to undue delay, a check 

not applicable to the case of an immediate 

judicalory. If within acertain length of time 

after receipt of the record, no decree has by 

the appcUatc judicatory been pronounced, 

the decrees of the immediate judicatory are 

thereupon understood to be confirmed : and 

ifi after receipt of notice given of the lapse 

of the interval to Ihe registrar of the appel. 

t l*te judicatory, and due time, to wit [ J 

I days, allowed for inhibition therefrom, no 

' auch inhibition baa been received, execution 

]s forthwith given by the immediate judge to 

bis decree. 



, if in the 
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argiiinentalion has been publicly 
judge-appellate by a party on either side, 
and the faculty of argumentation haa been 
lefused, namely, directly or virtually, by non- 
appointment of day and hour, or by omitting 
to bear argumentation after appointment, — 
to the registnu it belongs to make entry 
tbereof on the record, antecedently to re- 
tranamission made as above. 

So, if to application publicly begun to be 
de, the judge. appellate should refuse ulte- 
- audience. Such refusal would moreover 
a punishable ofience, and might be de. 
Dounced as such to Ihe justice -mi niater, and 
thereby to the public-opinion tribunal, to 
])Bve the way for eventual dislocation. 

5 6. Opliaii$ of Jvdgf-apptlkle as to Judge- 
On view of (he record, after entry made 
of his decree* opinative and impervive, in 
relation to the suit brought before him. 
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the way of appeal or in that of ^^ 
, the judge-appellate will aab- _^^^ 
iBlive deeree on the subject of ^^| 
of the judge below. The option* ^^H 
m on these particulars are ex- ^^^| 
be words which follow : — ^^| 

ent supposed erroneous, as £>• ^^| 
n respect of intention, conduCfc ^^| 

ent supposed erroneous, as eS- -^^H 
nind supposed nut suflieientlf i^^H 
jlloiivs a statement, declaring tli» ^^| 
which this opinion bos had itt^^f 

erroneous, as exoressed. Sub 



whether in the n-ay of appeal or in that of 
quad-appeal, the judge-appellate will sub* 
join an opinative deeree on the subject of 
the conduct of the judge below. The option* 
given to him on these particulars 
pressed in the words which follow 

1. Judgment supposed " 

pressed, — in respect of 
blameless. 

2. Judgment supposed 
presfed, — mind suppose 



: follov 



.pressed. 

picion is entertained of a defidency in respect 
of appropriate aptitude, slating in which 
branch, moral, intellectual, or active, ai the 
case may be : foilowa a atatement, declaring 
the pasaagea In which the opinion has had it* 
ground. 

If the last of Ihoee optloni be embrace^ 
the judge-appellate tranamits the record, of 
a (ranacript thereof, to the justice -minister, 
who thereupon acts as per Chap. XXII. Con> 
stitutional Code. 

§ 7. EviiltKce discovered aftee ultimate dt- 
creei, how far producible. 

In relation to any matter of &ct, what 
may sometimes happen is, that alter a suit J 
instituted and terminated, evidence li 
ptres, by which, had it been received in tim^ 1 
decrees opposite to those by which the anjf I 
has been terminated would have been pro- 1 
nounced. In auch cases, the proper judicB." 
tory to apply to is the judicatory in which 
the suit bos been so terminated. But in such 
a rase, exceptions excepted, the judge will 
not grant and appoint a fresh recapitulatory 
quasi-trial, unless, upon examination of the' 
party applying, he is satisfied, that of tbe 
evidence in question the party had not. an- 
tecedently to the utterance of the definitive 
decrees in question, any knowledge. 

Biceptiona are as follows : — 

1. Where, though at the time in question 
he did not either tender or require the ex- 
traction of tbe evidence in question, be gave 
indication of the existence of it~tfaenon- 
production of it having for i(a cauae tha 
conception of the adequacy of the maas of 
evidence actuall]' adduced, coupled with the 
desire of avoiding the delay, vexation, and 
expense inseparable from the production of 
it. and the persuasion of the non-necessity of 

2. Where, antecedently to the termination 
of the suit oa above, the existence of a cer- 
tain article of evidence material to the cor- 
roboration of an article of newly discovered 
evidence, was known ; but the newly disco- 
vered evidence itself not being known, the 
umtcriality of it could not he then hnc 
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ihe retLSon for giving indiliitioii o( It hsd not 
lilnce therefore M thit time. 

EiunplcB of BUdi demviil for ■ubiequentlj' 
andacddentall]' -diacoveredcvidenee, are as 
foltowH : — 

1. Field of l»w the ntm-peral branch. — 
Subject -mikttar of suit, agfregale mass of the 
property of a person recently deceased : — 
Ground of deciiion, testament of a certain 
dnte: — fresh evidence aubiequenlly disco- 
vcted, a testament of posterior date, in the 
ci»lad/ of a perron whose existence or chief 
■bode was not al the tenninatiDn of tbe suit 
known to the party on whose behalf the fresh 
exsininalion in required. 

2. Field of law the penal bmnch Dofcr.- 

dant in ■ penal suit for hDinicidi- : quad-lrial, 
after recBpitulatory examination, and bj^ ap- 
propriate decreee opinative and imperative, 
acquitted. Evidence the existence of which 
was neither known nor suspected, afterwards 
comes to tight. Examples ; — 

1. The defendant, in contemplation of 
death, smitten by remorse, confesses, but 

2. In B fit of drunlcGnneu, or in bis uleep, 
defendant utters particulars whioh lead to 
(be ilideovery of evidence, tbe existence of 
which had not been suspected. 

3. Habiliments, or other goods known to 
have been the property of the deceased, ere 
discovered in tbe po'seasion of the deferi- 
daiii; or the dead body, or the skeleton, 
known by some peculiar marks to bavc be- 
longed to tbe deceased. 

4. An individual who. in relation to tbe 
Iransautiun by which the death was occasion- 
ed, bail been an eye-witneii : or in relation to 
some bet probatively operating as an article 
of circumstantial evidence, returns from be- 
yond tea, and makes known what be saw. 

£ 8. Stcarilf ai/Bmil undue paaishment qf an 
irreparable not are. 
Without expresF confirmation by tbe ap- 
t>e1Utc judicatory and tbe justice- minister, 
nu imperative decree, ordering, under the 
tiuiiie of punishment or olberwiiic, irreparable 
change in bodily condition, shall be considered 
w intended to receive execution. Examples 
of such change aic tbe following: — 

1. Mortal punishment. 

2. Mutilation : 1o«e of the substance, or 
use of a portion or organ of the body, 

3. Stigmatixation : understand, wlien per- 
formed in such manner that the eflect shall 
be indelible. 

4. In (be ca» of a female, defloration: ai 
where, on Ihe termination of a suit, antece- 
dently to known consummation, a female is 
ordered to be delivered into the power of a 
mnn adjudged to be ber buibaod. 

For the completion of the list, see the noii- . 
penal and penal Codes. I ' 
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Onb main feature of natural procedure is a 
special regard to avoid adding to the sutTering 
of the innocent, the indigent, and tbe (for 
whatsoever cause) atflictcd : correspimdmg 
feature of technical procedure, blind oppres- 
sion of the innocent, the indigent, and the 
already afflicted. 

Examples ; — Indiscriminate imposition of 
tbe burthen of costs in all stages, from that 



ofai 



o that ol 






this head belong all fees exacted of per- 
ns imprisoned on mesne process, and thence 

consequence of conviction, 

Tbe infinitely diversified, but in moat cases 
enormous length of time, during which, in 
consequence of accusation, and before trial, 
in coses liable to incarceration, persons ore 
subjeoted to it.* 

In all cases of penal procedure, the declared 
supposition is. that the party accuMd is inno- 
cent; and for this supposition, mighty ii the 
laud bestowed upon one another by judges 
and law-writers. This supposition is at once 
contrary to fact, and btUed by their own 

The defendant is not in fact treated as if 
be were innocent, and it would be absurd and 
inconsistent to deal by him as if he were. 
Tbe slate be is in is a dubious one, betwixt 
non-delinquency and delinquency : supposing 
him non-delinquent, Iben immediately should 
the procedure against him drop; everything 
that follows is oppression and injustice.- 

Of this oppression, the immediate cause is 
the enormous interval, so wantonly interposed 
between one part of the procedure and an- 
other. This is a consequence of the unfeeling 
disregard above mentioned ; of that disregard, 
tie origins! sin of judicial procedure (more 
or less flagrant perhaps in all countries, but 
more particularly in England ;] tbe substitii- 
lion of the actual ends of judicature to Iha 

To such a length has this disreftard pro- 
ceeded as to have produced a tax, and that to 
ui enormous amount, on what arc called free 
lardons.f ForpMrdcm (though under English 



* This applies «iih more or leu force to the 
rhole o( England not within Ihe juriidicliun of 
the central criminal court. — Ed, 

+ These free pardons were formitty under the 
Great Seal. The expense of obtaining these do- 
ts was so great, thit they were seldom oc 
Lpplied for, except when In the c< 



in. Nov. by a statute iiiUMxl duriim the rei(^ 
Ueorue IV. t7&!!, c. 88, g 13,) • oanlon 
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liiw nlloBcllicr arbitmry.) l^f ire soveril 
iiiconteBtabl; proper cause*. Ai to this, aee 
Constitutionkl Code, Chapter XXV. Juatice 
Mmitter, % 5. Diipuntivt function.^ 

Oppreuion of the indigent. grievDiiB in 
propOTtion to their indigence. Oppreseion in 
this sh&pe bus for its cause, the employment 
given to Hxed aums, on wbatwerer accounti 
imposed (viz. penally for delinqucoi^y in its 
varioui shapes) by substantive law : taxes and 
fees to functionaries of botb sorts, judiciary 
and professional, under procedure latv. 

The effect which blind fixation has in giving 
encouragement and birth to crime in alt man- 
ner oCshapes, is ■ topic of animad version else- 
where. What belongs to the present occasion 
\s the effect it bas on the sulfering of the ab- 
solutely or comparatively indigent, an effect 
which goes to the rendering the suSering of 
one individual, rise to some tbousmd times 
the amount of the suSering of this or that 
other, fi^m a cause nominnliv , and in the eyes 
of a careless observer, the same. 

llie case mentioned as thu case of the al- 
ready aSlicted, belongs more particularly to 
that in which the offence is not considered 
on the footing of a criminal one, but only as 
injurious, and thus producing b demand for 
compensation. If prevention of such offences 
were the end in view, malteri would be so 
managed, as tbat whatever expense were im- 
posed or left unremoved, should flB(tceden(/j 
to deciuon be minimised, and after decision 
thrown with its whole weight (state of pecu- 
niary circumstances considered) on the parly 
in the wrong, in the case of rawness ; with a 
purposed addition in case of evil 



IWtween operation and operation in the 
course of the suit, beginning with the first, 
whatever that may be, long intervals are esta- 
blished bygenersl rules, without regard to the 
difference in respect of length of inlervds, 
rendered necessary to justice by Ihe drcum- 
elances of the several individual cases. 

These intcrvaU are fixed in regard to lime, 
without any regard to distance in respect of 
place. 

Hy general rules, trnnsferencc from judi- 
catory to judJoilory and back again ( thence 
vast delay, vexation, and expense, without 
any benefit i on the contrary, with great de- 
triment to justice in respect of avoidance of 
misdeciaion, by breaking the thread of the 
evidence, belonging to the suit ; appointing 
one part to be elicited by one judicatory in 
one place ; another part by another judicatory 
nt another place ; and the other parts at the 
judicatory in whicb the suit commenced. 

Mode of proceeding, by action at common 
law. In (he three common-law judicatories 



of the metropolis-^ the King"* llench. Com- 
mon Pleas, and Exchequer — the mode ol 
procedure in this case is not very materially 
different. 

First comes the writ. But the only end 
and effect of this ii to cause the defendant 
to appoint an attorney to carry on the suit 
in his stead. Here the instrument of sum. 
mons, wamini;, notice, or whatever it may be 
called, is at a fixed price (or at any rate at 
a price that ought to he fixed,) purchased of 
a subordinate instrument,and ju it ice-seller of 
the judge — the judge himself never knowing 
anything of that which in this way is done by 
bis Bulhoiity, and in his name. 

Next comes the dedaialion. But this, 
though an assertion, and though in that cha- 
racier effect is given to it, is not considered 
in the character, nor designated by the name 
of evidence. It has always more or less of 
falEehood in it. The attorney (for the party 
never knows any more of the matter then the 
judge does) utters this falsehood knowingly 
and wilfully, and without any apprehension, 
because without any danger of suffering from 
it. For the utterance of it, he and his instru- 
ment and accomplice, the special pleader, are 
well paid: and except the receiving of this 
pay, Ihe only effect of it is to elicit, under 
the name of a plea, tbe corresponding mass 
of fsisebood and absurdity, from the attor- 
ney in league with a special pleader on the 
other side. 

Thus continues the chain of blsebood and 
absurdity, fixim mouth to moulb. and from 
year to year, between one link and another ; 
there being in particular four lung intervals, 
one of tbem of the leni^h of three or four 
months, lest the suit should come too early 
lo a close. All this while no assertion made, 
which under tbename of evidence is admilced 
la constitute a ground for the ultimate de- 
rision, by which execution and effect: is given 
or denied to the portion o( law on which the 
demand is as by the declaration professed to 
be grounded. 

If the instrument put forth in Ihe first 
instance by tbu defendant, in answer to tbe 
plaintiff's declaration, is of such a nature aa 
tocome under tbe denomination of agenerul 
issue, of whicb according to the nature of the 
demand there are five or wx sorts, there is 
another tissue of useless falsehoods and ab- 
surdities, and the suit goes to same place 
in every vaiiety of distance, between feet, 
and about 300 miles. Irom the place at which 
it was commenced, to be tried ; that is to 
say, now for the first time is any mass of 
assertion received, to wbiuh, as above, tbe 
character and effect of evidence is ascribed. 
Here for the first time, a functionary bearing 
the title of judge takes (unless by accident 
us hereafter mentioned) cogniMnce of the 
evidence of anything that lias passed * 
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nmite of the suit. Tliis juiije ia not necea- 
aarilj the juilge under whoso nuthorily the 
8utt was commenced, or the power of com- 
pelling liie adverae part; to BL't in the chs- 
rncler of a defenllanl. sold. For tbe uicleis 
course of hltehood and absurdity, months in 
large numbers as above, or jean in small 
numbers, are allotted : for the ellcitatton of 
the only maisof Bsserlion winch is so much as 
piofesicd to be taken for the ground of ded- 
sioD, somelimes not more tban two or three 
days, forall tbe number of suits that can come 
to be heard in the same place, are allowed. 
Upon an aTerage. not mure than iwo or three 
times as many hours are allotted, for the only 
mail of information which U or can be ap- 
plied TO use. as the number of months or even 
veari that ate allotted to the elicitation of 
llint which ii so complclt-ly useless. 

Proceedings by indictment; — Herea new 
scene opens. Tbe case where the proceedings 
by iniiiclmcnt are preceded by proceedings 
before a justice of the peace — Ibis case not 
coveriuf- more than a part of tbe Geld covered 
by the mode of procedure termed an indict- 
Mflil, must for tbe present be postponed. 
Here the tecae opens with the proceedings 
before tbe giand jury. The grand jury is a 
judicatory not presided over by a professional 
nnd petmHiienlly existing olUcial person, a 
judge 1 hut a company, a miscellaneous com- 
pany of iiieu, selected on Ihc presumption of 
possessing a certain degree of opulence; in 
number from 12 to 23. To pronounce a de- 
cision in favour of tbe demand, 12, but not 
lessthan 1 2, are sulficient. Buthere the in- 
formation furnishei] is put upon the footing, 
and bear* the character and denomination of 
cridenee. Here, then, is a mass of evidence ; 
wbat next becomes of it? — is it ncrer acted 
upon? No, never. It is uniformly let drop, 
■nd forgotten; all the use made of it, is the 
cuBbling this majority, if such be their plea- 
sure, to send the cause to be tried upon 
evidence not quite so sure of perishing, by a 
judge or jury in the same manner as an action 
as above is tried. And this in many cases 
iritli needless delay ; as also in length various, 
but in no ease so enormous as to be worth 
RU.'ut>onuig in comparison with that which in 
the mode of suit called action has been seen 
urganiled. Now, in this preliminary opera- 
lion, by which duriiigacouise of several days 
pei'ha|>*, from 12 to 23 persons have bvcn 
occupied in the (ilualion of judges, betides 
an aliogethitr unlimited number in the cb&- 

sner: Absolutely none. What is the effect ? 
To enable these 12 oi 23 ef quires, as they are 
called, to afford impunity without reproach 
to every malefactor to whom il suila their pur- 
pose to adoid this encouragement to crime. 
Yrst such is the purpose, if not of the crea- 
n of Ihe institution, of the prescrvution of 




it: and for this purpose it is, if forany purpose 
at all, that the veil of secreay, by means of the 
sanction of an oath — that veil which oriVriiis% 
waalhrown over it for other purposes — ispre- 

Partics' appearance Various arc the ways 

in wiiicb the institution, by which parties ate 
exempted from the obligation of appearing 
face to hcK in the judicatory, in the presence 
of the judge and the assembled public, is ini- 
mical In the ends of justice, and conducive lo 
the actual ends of judicature. 

Id the first pUce comes tbe pecuniary pro- 
lit, immediate and direct, to both branches of 
the fraternity, professional and ofEciBl. 

Encourogcraent given to the relatjvelv nnd 
comparatively opulent, who are able with- 
out ilifliculty to defray the e.Tpense at above, 
to oppress and provoke the relatively and 
comparatively unopulent: from the provoca- 
tion in so far as aubmitled to without retalin. 
tton, no self-regarding profit accTues to (lie 
lawyer tribe in a pecuniary shape ; remains 
only the gratification to aristocratical sym- 
pathy, from the spectacle of a class of men 
below them, suSeringunder tbe yoke imposed 
upon them by the class to whtfji they of the 
law-leirned class do belong. But every now 
nnd then, resentment under oppression gela 
tbe better of prudence: then comes retalia- 
tion, and from retaliation, litigation, in which 
the party originally oppressed and injured is 
made defenduil. 

Great is the assistance which this plan of 
depredation receives from the darkness in 
which the whole lyslem of procedure is Li- 
volved by the thick cloud of techniceliries. 
No means has any ordinary man of knoiv- 
iiig beforehand, wbat the quantum of enpenso 
is, in which before the termination of thu 
suit he has in contemplation, he may be in- 

In a common-law ease (in Westminster 
Hall,) to a i|ueation what the expense (on Ibe 
plaintiff's side suppose) will be, he is inibrmcd 
It may be about thirty pounds, more or less. 
Nor is the information absolutely unlriie, 
but this amount may he taken as the mini- 
mum. Of this minimum, according lo cir- 
cumstances, it may swell out lo hundreds or 
to thousands. 

The most remote, hut upon the whole (its 
comprehensiveness contidered.) Ihe most pro- 
ductive source of profit, remains still liehind. 
This is the endemial and oil-infecting de- 
pravity, which it engenders and keeps alive 
in the community, by withholding the great 
check, bj tbe application of which it would, 
in so vast a proportion, be kept from coming 
into existence. Were he assured of having bis 
misconduct exposed and made public in the 
presence of a judge and ft numerous auditory, 
as it would be were he under the obligation 
of meelin),' his adversary fac« to face, and 
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giving immediate nngwer to whatever per- 
tinent quaatinns were propoied to him, he 
would shrink trom the eipo«ure. As it U, 
M the expense of > <eriei of lies. — from the 
iliii^Bce of which he ia eawd by ■ EOrJely 
□r lawyers, who ore paid for originating and 
giving utteranra to them — be being but the 
udoptiTe bther (and not undenlood to be id) 
of tbeiD — be travels on in tbe road to ini- 
quity — he perseveres in his conrae of injury 
without a check: expense is the utinoet he 
li.istofear. Tbusit is, tliat the whole judicial 
syttEm, with everything (hat helonga lo it, ia 
n perpetual hotbed for the raising a perpetual 
crop of depredation and oppression in every 
imaginable abape, with proportionable prolit 
to Judge and Co. ai often as it breaka out in 
the shape of litigation. 

Such is tbe state of the disease. Now as 
(o the remedy. A few words will lulliL'e for 
the prescription of it. Of late years, publicity 
La^ received an unexampled extension, under 
the protection of a beneficent and compa- 
rulively wise Ministry,* and reformation of 
moraU in a ieniible degree it become the con- 
sequence. But in comparison of what it might 
be.the extent is still extremely narrow. Think 
what it would be, if in every instance of op- 
pression in cases now called civil rases, tbe 
oppressor saw himself under the obligation of 
liie)n|> his victim orinCended victim, in presence 
of a judge and a numerous and promiscuous 
auditory, and to make true answer (on pain 
US now of punishment for perjury) to every 
(|ueition which the oppieisec, now no longer 
excluded from the judicatory by the expense 
of the loll-gate leading to it, might with the 
i-nnaeni of the judge find cause to put to him. 
At present, opulence is to wrong in every 
thnpe (so long as individuals alone are re- 
eirded as being the objects of il) an effectual 
licence: in the here-proposed code, the ti- 
*" V withdrawn, and in the judic 
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>T and tbe oppressed would 

In the English eoarts, the first act con- 
tinues to be an act of extortion and oppres- 
sion — of extortion practised on thosu who 
have money to pay for the chance of what 
ia called justice. 

By any one whose desire it was to do jus- 
tice to the demand, wuulda refusal be given 
to hear what the dcmandunt hud to say on 
the subject? — to hear whether upon Ibe (ace 
of his statement there was any ground for 
tbe demand — any jutt and sullicient cause. 
siitlicient to afibrd a warrant for the vexation 

No : he would hear what the applicant bad 
to say ; and, upon so doing, would in many 
initancea do complete justice, or at any rate 

• M'ritien December 1826, 



learn more of the real Btat« of the case, than 
an English judg-e — common-law judge and 
equity judge put li^ether ^ will (unless the 
defendant chooses it) at the end of eighteen 
montha. 

By this one act, a double injustice is per- 
petrated: injustice in the shape of extortion 
and oppression — extortion practised upon 
the man or the woman who is already in- 
jured — oppression on the man or tbe woman 
whose liberty is sold to tbe demandant, 
without inquiry, at the fixed price — ifae 
judge, for the sake of tbe profit received 
by himself, lending himself as an instrument 
to tbe profit of his accomplices and confede- 
rate worshippers in the profesuunal hrancbe* 
of the hiw. 

The judge's immediate profit from the ex- 
tortion — though several limes tbe amount of 
that price for a day's labour, which Ibousanda 
and scores of thousands would be happy to 
get and cannot — formed at its origin a very 
considerable proportion of the amount of that 
income which would sutUee for the subust- 
ence of a bmily during a whole year. In 
tbe interval between that time and the pre- 
sent, that price has not been raised in any 
proportion approaching to that in which the 
value of money has f^en. But to the mul- 
titude of suits (the result of the prodigioui 
increase of wealth — of wealth absolute and 
relative), what has been lost in the value of 
such items, bas been amply compensated for 
by what has been gained by the increased 
number of those same items. 

For the facility of giving exercise to op- 
pression in this shape, where oppression ia 
the object, not so much as an account, true 
or blse is received or asked for, at tbe band* 
of tbe purchaser. 

Afterwards, indeed, when the proposed 
defendant, in jail or out of jail, bas by mora 
fees mode known his intention of appearing 
in that character, an account i* made and 
received. But this account is made, not by 
the party himself, but by an attorney, who 
by the course of the court bas been obliged 
to compote it of a parcel of lies, with only 
just BO much truth in it as serves for a pre- 
tence for compelling the exhibition of a simi- 
lar composition called a pita ,- the parties on 
bolb sides, for months or years, are kept thus 
at a distance from one another by the judge, 
while at long-protracted and altogether use- 
less intervals, they are compelled to employ 
the lawyer to carry on the war of words ; b^ 
ing composed of a mixture of lies, abuse, and 
nonsense, with or (as it may happen) without 
asmall particle or two of relevant or irrelevant 
truth interspersed by accident. 

Elicitarion of evidence. Natural mode*, 
oral or epistolary in all cases, according to 
circumstancea, in respect of delay, veiattaa. 
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Tediniul iDodei, divenified according 
eircumstances which moke no diffeience with 
reUtion to aptitude or probability as t 
cnneclneis uid nmijitetenwi of tbc cTideuce 
di cited. 

[Tnapt sources of diveraifieation : — 

1. The potver uid conaequent denominn- 
tion of the judicatory in ivhich the ejititation 
is perforiued ; Le, whethet ■ common-law 
court, or an equity court. 

2. The relatioa bome by the eiamin 
to the suit. In a common law-court, no | 
□u either side eiajiiined at all : In an equity 
court, a party on one side atone exami 

— to wit, the defendant's side ; and be 
niiaed in the epistolary mode only. Ar 
traueoua witness examined in the oral mode 
Hlone ; and in this cau: in tfae utmost secresy. 
by the examining judge alone : no interroga- 
tive matter for counter-interrogatories, ad- 
mitted to be given to the parties on both 
tides, or to a party on either siile. 

Natural procedure : — Form of lilis-contes- 
tation, from begiuntug to end, exceptions 
excepted, oral. Exception* are — I. Impos- 
sibility by reason of loc^ distance; 2.Prepon. 
derant evil, in the ihape of delay, vexation, 
and expense. 

Tettinical procedure: — In equity practice, 
Ecriptitive. or say epistolary. Sole case in 
which oral discourse is received, that in which 
the examinee is either ui eilrancous witness, 
or a parly litigant viamined in the character 
of an extraneous witness. 

Of the two effectually distinct functions, 
the requieitive and the probative, the exercise 
is mixed up in the same document — to wit, 
the bill. 

The pursuer slates the service he require*, 
alleges supposed tacts, for the purpose of 
forming an efficient cause of right or title to 
the service demanded, or say required, at the 
bauds of the defendant, and eventually at 
the bands of the judge, and exercises the 
evidence-elicitative function at the charge of 
the defendant. The evidence delivered, is 
what is called the c&argitig pari of the bill, 
containing in it, of necessity, a large portion 
of false and mendadous statement : the judi- 
catory refuiing ell relief to every person who 
will not add to his requisition, a tissue of 
^se and mendacious statements, known so 
to be by the judge. 

In the common-taw practice, the lilis-con- 
testation is called pLading ; and that which 
is productive of delay, vexation, and expense 
in a special degree, iptcial pltading. 

Equity practice, to its own peculiar mode, 
ailds incidentally the common-law mode. 
This is the case as often as, either instead of; 
or in conjunction with, what is called his unl- 
incr, the defendant's lawyer delivers in, irhat 
is called a plea, or what is called a demurrer. 

If and in so bras justice — that is to fay. 




giving execution and effect to the coriespnn. 
dent portion of the substantive branch uf the 
law -^ is the end in view, no part of the 
matter found in uny of the books, under tbe 
head of pleading, or spedal pleading, will 
have any place in a procedure code having 
that same for its end in view: no portion is 
there of it, that ia not completely useless. 
For the purpose of giving execution and ei- 
feet to that same branch of law, or any part 
of it. no more information will be to be had 
from it than from the Koran. 

Of the evidence, (he judge commonly takes 
abridged memorandums; of tbe argumenla- 
tion, none. Of these abridged minutes, in 
general no use is made; theyare u'aste-pBpcr, 
and as such dealt with. For tbe moDienl. 
they serve to assist his recollection when 
giving his charge to the jury. 

The sole cane in which any uee is madeol 
them, is when application is made to another 
judicatory, without a jury, for a new trial, 
by and with another jury. In this case these 
minutes are conveyed, somehow or other, 
from the first judicatory to tbe second: tbe 
argumentation not. 

In this case, instead of an appeal from 
the inferior judicatory to a superior, on the 
ground of tbe evidence and the argumentn- 
tion delivered to the inferior judicatory. — is 
substituted an inquiry grounded on mutihited 
minutes, for the correctness and complete- 
ness of which, nobody is responsible, — for 
the purpose of a determination, whether evi- 
dence from the same source shall be elicited 
by another such inferior judlcatory^nu use 
whatever being made either of the argumen- 
tation or tbe evidence elidted by tbe inferior 
judicatory thus tortuously and awkwardly ap- 
pealed from. 

If to loake good your daim, it happens to 

ou to have need ot your adversary's conies. 

lonal evidence, you cannot have it without 

suit in a judicatory called a court of equity ; 

or.inthaljudicatory.lo anythe most simple 

question can you make sure of an nnsncr 

from him in so short a time as a year — lo a 

question to which, if put to him by you in tfae 

nee of a judge, as in a small-debt court 

called n I'uurt of conscience, a single moment 

would autlice you for extracting from bim an 

iswer. and that an adequate one. 

Think of a nation in which a man at the 

head of the law. will have the assurance to 

sert on all occasions, that justice was and 

the object of this system. 

Spedal pleading is a system of operations, 

by which, instead of tbe conjunct appearance 

"the parlies in the first instance before (lie 

judge, making their respective allegations 

subject to responsibility compensatiDnBl and 

punitional in case of Adsehood, they arc kept 

distance from tbe judge's chamber, fiir 

the purpose of cauang to b« d*livcrcd, at in- 
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Ijrrvnli of weeks or monlhs. Ilieir seveml nllc- 
g>li»ns. in the form of ready written diicauraes 
penned by their respective professional aseltt- 
uiti, and without reiponsiliiUty in any shape 
in ciue of faUebood. Special pleading ia here 
utterly excluded. niiU ia it? Answer: From 
beginning to end, a perfect iiuiiuice ; created 
and ptcaerved in tbe teeth of the most obvious 
and recognised principles of justice. 

In case of mendacity, or temerity of a^scr- 
tion, there will be respooubility, eompenaa- 
tionalandpunilional: of evidence, tbe uUcita- 
tion performed viva voce, by ruid in tbe presence 
of the judge. Tbrougbout the whole course of 
the elicitation, questions (o hn put arising out 
of ttie Hnswera. This is tbe course pursued 
wht^rever the obtunnieot of ■ correct, cleHr. 
and atl-camprebensive conception of theap- 
prapriftte &cts belonging to the case, is reiilly 
an object of desire. Under the actual system, 
the same individual in the chamctcrofa party, 
is mnitanlly exempted from that reipouubi- 
lity to which that same individuBl woulil, in 
the character of a witness, be ai constantly 
subjected. To what end, but that, under &- 
vouroftbis licence (coupled with the exclu- 
sion from the eye and tbe ear of the judge, 
and tbe scrutiny of crust- interrogations, vrith 
the aid of quettioas arising immediately out 
of the answers, )he may be not merely invitefl 
but forced to that course of tiilse assertion. 
wilb factitious delay for monlhs or years, out 
of which profit to tbe amount of bundtcda or 
thousands of pounds is by this system of men- 
dacity, fraud, and deception, extracted. 

Tbe system and course of procedure has 
for itsprofessedobject two things; — 1. The 
obtaining a well-grounded assurance renpect- 
ing the facts alleged on both sides : 2. Tbe 
ascertaining tbe bearing of the law upon the 
facts, tbe existence of which is, on (he ground 
of the several allegatioas, believed by thi 
judge. Now then, as to the aseertoinmen 
of the &cts. If tbia course were really con 
ducivelothe professed end in any one case, a< 
would it be in every other : if in any one sor 
of judicatory, so would it be in every olber. 
Conceive it now transported into the bosom 
of every fiimily — into every committee of 
inquiry in tbe House of Commoni — into the 
judicatory of every justice of tbe peace, and 
every tvssioiu of justices of the peace. Sup- 
pose ibii course of inquiry, and no othei 
ployed — But in vain should we lax oui 
giiidlion in carrying it higher than the bosom 
of every family : for bow many weeks toge- 
tber — for how many days together ^ upon 
this fitoting, could human society continue ? 
& project vras on tbe carpet for giving to 
ScoUandtbe benefit of Engbsb special plead- 
ing. The jury-court, it eeeius, cannot go on 
without it. Great indeed must be the um- 
bana£smeat,tludi tbe confusion, portentous 
the eipTOse, when the emumity of it ii too 




great even for those whose profit rises in pro- 
portion to it. Not much leas, perhaps still 
greater, must be the embarnusment produced 
by the endeavour to substitute to this dele- 
ious remedy another drawn from the same 
u-macopieia. Tbe project is altogether a 
iouB one : by statute law to eatabUsh eom- 
n law, A rather more obvious, more 
ipic, and if justice were tbe object, a nore 
actual rorralberthe only effeetnal} one, 
would be, by stutule-low to establish statute- 
The only objection is, that tbe mode 
of conducting the business would (if made 
as it ought to be. and could be, made) be too 
etfectu^. To uncognosdlnlity, it wouldiub- 
itute universal notoriety ; to the maximum, 
e minimum of vexation, delay, expense, 
id consequently, lawyers' proGt. 
An oblique and indirect or fictitious wav, 
(lie only way in which, la this mode, a con- 
ception, such as it is, as a rale o/aclian, can 
be grounded upon ; the assumption is. thai 
by competent authority a rule of arlion has 
been eslabUshed ; and upon this assumption, 
false to the perfect knowledge of all thoee 
who build upon it, is grounded, on each oc- 
casion, the power they asaume and excrdse. 
For these fifteen years post, tbe utter im- 
possibility of accomplishing on tbis plan, in 
any tolerable degree, the ends of justice, has 
stood demonstrated; but not those ends — on 
the contrary, the ends diametrically oppOMte 

other, pursued where the workmen are law- 
yers, and, by the suplneness of the people, 
suffered to take their own course. 

Think of the impudence, as well at tbe 
wickedness of these men, so unajitly deco- 
rated with the name of judges, sitting with 
the doors of their judicatories abut agilmt 
the parties; — tbe unhappy individuals kept 
out of sight and speech of cacb other, and of 
the judge, even wben living both of them 
next door to the juslice-chamber. And to 
what end ? To what, but to tahricate a pre- 
tence (how shallow it is, every bonest mind 
must see) for setting (at their expense) their 
respective lawyers to pelt one another with 
tbese masses of absurdity and nonsense. 

Books upon hooks have been written and 
published, to show bow this tra^h tnay be 
manu&ctuted to tbe greatest advantage. — 
What a quantity of lalent has been thus 

Of this series of altercation, the whole use 
and purpose is the furnishing a pretence for 
tbe exaction of fees from the suitors, lor the 
emolument of the lawyers of all classn and 
grades. Neither to the number of the in- 
struments by which tbis course of olterCBtion 
is carried on, nor to tbe length of any one of 
them (nor conseauently to the expense of 
the whole.) are there any certain limits. As 
little are tbere to IJic Icngtb of the dclajr 
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IhuB organileil and mBnuGKtUTed : the whole 
ofic being coin pletely UKleH. Manyuclhe 
tbousandi of (loundi to which Che expense^ 
not BDioll the number ofyesre to wliich tbede. 
lay — has thu* Ireen known to be iweiltll. 

All Ibis while, not a. syllable about tbe 
mntter doei tbe judge ever deign to know. 
The fees go tome of them to bii own imme- 
dialc u^. otheratohis praGl in tbe ihape of 
pilroaofce, through the iiuidi of his insCru- 
tuents Biid nominees ; and for this remiineiB' 
tion not an atom of service does he peilano. 
The Urst and only orcaaion on which, if at 
all. any part of this altercation cornea within 
hi* Pogiiizanee. ia. when the etock of UKcleas 
■natter thus (pun out eomei at latt to be ei- 
hauBted. a determination comes to be taken on 
the subject of the whole (ogel her. Even then, 
not n tenth pan of tbe contents of this lay 
KUll is presented to the eyes or the ears of the 
judge. By the advocates on each aide, Ihoie 
scraps are picked out. which in the hurry of 
the moment are regarded by tbeiu as best 
suited to their respective purposes, and the 
remainder ta consigned to that neglect to which 
ihc whole is so well entitled. 

In some cases, the string' of altercation 
termiiuLtes in what in called an issue ; and in 
these cases there is a question of fiict which 
finds its way to another judicatory in which 
a jury is preaided over by a judge. 

Defore me lies a work on tbe subject of 
ipcraal pleading, intituled " On the Principles 
of Pleading in Civil Actiuns." 

On looking into this work, one sentiment 
that presents itself is a sentiment of regret 
called forth by the idea of the prodigious 
waste of mental labour and talent there em- 
ployed, applied to a subject essentially worth- 
less, anil destined to disappear ai soon as tbe 
light of truth shall have sbone upon tbe sub- 
ject. Haphael, painting his carlooDaoZ/reaco, 
upon a froien paoncl, is the image that pre- 
senU itself. 

By tbia work of Lis, the author superseded 
and converted into waste paper all the works 
of which liefore him the labour had been ap- 
plied to this field. His turn it will next be, 
to be involved in the same Sate. 

Of DO lover of justice can it bil tu be (he 
wish and desire to see applied to the iurther- 
Bnc« of justice, that talent, wbiefa without any 
imputation on tbe author has bitherto had 
no other occupation than the giring bcility 
to tbe occupation of obtaiaing eraoluRient. 
by tbe giving increase to expense, of wiiidi 
injustice is the real fruit, Under tbe name of 
justice. 

Ask how much written pleadings there 
should be in a suit I Ask first bow much chaff 
anil powdered bono* there should be in 
■juartern loaf I 

Except for special anil adequate reason, i 
•ix-ty aae, in every sort of case, for giving 




execution and effect to the portion of law in 
question, the course of procedure should be 
rrylhing the same : no dilTerence in any 
me. compared with any other: much 
lesaadiiTetence, at the option of an individual 
in the pursuer's aide. 

This feature of natural procedure, cotnpnre 
t with (he correspondent one in English 
technical procedure. 

Over a bottle, or without a bottle before 
(hem. between a priest of the established re- 
ligion, and a lawyer, a dispute takes place, 
and a scuffle ensues. It occurs to the pric^tt 
to make an instrument of revenge out of this, 
and to betake himself to the law for verge- 

The options that lie before him are — 

1. Action. 

2. Indictment. 

3. Information, filed in tbe ordinary mode, 
or by leave obtained of the judge. 

4. Information ex officio, filed by the sttor- 
ney-gcnernl without need of such leave. 

5. Label in the eccle^astical court, termed 
also spiritual court. 

Suppose an information applied for in tbe 
ordinary way, and refused : — the attorney- 
general after this, would he take upon bim lo 
Sleaninformationejrii/^cto, without leave Kf- 
plied for to the court. Who can say ? He may 
or may not : it depends upon himself. If the 
assailant be a duke, and the person assaulted 
a priest, and nothing more, — probably in this 
case the atlomey-gencial would not: but 
suppose the assailant a bishop, and the person 
assaulted, a Church-af- England priest, a Pres- 
byterian layman, or what is worse, a Uni- 
tarian priest : very different nowis the aspect 
worn by the case. Lord Northington, or Lord 
Tburlow cither, would have damned them 
both, and bid them get about their business; 
but Lord Eldon has no curses — but great 
doubts. 

In everyone of these cases, tbe iiict being 
by the supposition one and the same — nut 
only the inode of proof, and the sbqie in 
which the evidence is elicited, is different, but 
even the souri<j from which the evidence is 
admitted. 

An action the priest or Mhbop cannot 
maintain, unless he bis testimony other than 
his own at command: or unless be has the 
means of affording adequate inducement to 
some one. to give bis evidence to (he at- 
torney, that it may be put into tbe brief by 
which the instructions arc given to the ad- 
vocate called counsel — through whose lips 
for this purpose it has to make its way to tlte 
ears of the court. 

What is it that be asks for ? Is it money? 
Though it be but a farthing, nothing he can 
say to get it is, even if it be said under Iha 
sanction of an oath, fit lo be believed : be 
\i accordingly excluded Irum njag it. Is it 
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or the di^mnnil itself— the natter of thr de- 
fence, if any, and the evidence on which the 
demanri and the defence, if any, wm ground- 
ed. Thus much as to the matter belonging 
to the record. Nowaa to the matter, of whl^ 
under the technical eyntem of procedure in 
use in English practice, the inalrumcnt colled 
a record is composed. Take in the firat 
place the common-law courts — ^ for in the 
" lUed equity court*, the 



revenge? Everything he can »y for the 
hope of gtali^'ing the different passions, is 

I credible. 

I Antecedentlytobis viiit to the grand jury, 

I '&e may have made a like visit to a justice of 
tbe peace, complaining to him of the breach 
made of the king's peace. Here, then, is an- 
other judicatory. 

Never yet was enemplilied, it may be (aid, 
« ease thus diversified as the above. Pro- 
bably not: but if not, it really is not tbe 
fault of the law. 

Record, in natural procedure — Record, in 
tecluiical proeedure The instrument deno- 
minated a record — what, if justice were the 
end in view, would be Ihe contents of it? 
On the part of the judge, the deGnitivc de- 
cree, with an account of the ejiecution and 
elTect given to it ; and the operations, as 
well on the part of the judge as on the part 
of bis lubonlinates, and tbe parties and eit- 
traneouE witnesses (if any) included. In 
particular, the evidence on which the several 
operations performed by tbe judge bod been 
grounded, would be introduced by the de- 
mand which had been made by the pursuer, 
*nd the passage or passages in the text of 
the law on which that demand had been 
grounded. If to it had happened that de- 
bate had taken place as to the import of the 
alleged portion of law, for the applicability 
of the facts proved on either or both sides, 
in relatjon to it, — here would be a question 
of law ; and the interpretation put upon that 
occasion by the judge upon the law, would 
form an incidental mass of matter, proper to 
be entered. But this is a sort of occurrence 
which, comparatively speaking, would be 
rare. In a great majority of cases there 
never has been, evtn in the most unsettled 
state of the law (atill less will there be Un- 
der any tolerable improved state of the law,) 
anv discussion respecting the bearing of tbe 
lawuponlhefaets. The common run of debts 
and common assaults are the occurrences 
by which the correipondcnt majority of the 
number of aults will have been produced. 
The substance of the mattcf. of which in 
every case tbe bulk of (he record will be 
(composed, will be the peculiar and character. 
iatic part of the nutter (being in each indivi- 
dual case different,) showing the ground on 
which the decree pronounced in that same 
individual caae wa* founded. Other mis- 
cellaneous matters — such a* any delay that 
had been produced either by the nature uf 
the ease, or by rcluctimce on the part of par- 
ties or witBesses, or misconduct on the part 
ofjudicial subordinates — will, for one purpose 
or other, need to be entered upon tbe record; 
hut they will be merely casual and collateral 
to the direct purpose of the luit. That 
which will compose a constant and necessary 
jiart of Ihe «uit in every case 1* the matter 



contents of the instrument called a record 
(if indeed in these courts there be any instru- 
ment to which that denomination is autbo- 
rilatively applied), are altogether different ; 
an imrcbuttable presumption this agunst one 
or tbe other, and a presumption of no incoii- 
siderable force against both. 

But to begin with the common-law courts. 
How sands the matter with regard to the 
evidence ? — what is done in relation to it ? 
Answer: Absolutely nothing. On this auU- 
ject, what it presents is, tjilal and constant 
silence. Of what nature, then, is the matter 
of which this so regularly framed and care- 
fully preserved document is composed ? An. 
Bwer : With the exception of Ihe decree 
called here judgment, which in each class of 
eases is the same, and a demand (which U 
never expressed in the terms in which it 
comes from the party whose demand it is,) 
scarce anything but what is either irrelevant, 
or to tlie knowledge of everybody, in every 
case, false. As to (he judge, whose judgment 
it purports and pretends to be, — never, un- 
less by some extraordinary accident, has it 
come within his cognizance. It is made for 
him by a sort of machinery, like Ibe turning- 
of n wheel. 

As to the incidental occurrences before al- 
luded to, entry is indeed, for the most part, 
if not in every instance, mode of them : made, 
but on what instrument? Not on the record, 
but on this or that book, distinct from it, and 
not referred to in it. The coniicquence is, 
that to almost every purpose, tbe informatioa 
alTorded by the record, amounts to next to 
nothing. Not so as to mischievous purposes; 
for purposes of that deecriptiuti are served 
by it in abundance; mischief to tbe parties 
by the load of needless and useless expense 
— misidiief to tbe whole community by the 
veil of obscurity and mystery with which il 
contributes to cover the whole Eystem. 

Of no breach of duty, however numerous 
such breaches may have been on tbe part of any 
of the actors of the judicial drama, does it af- 
ford any information; consequently, to noaueh 
breach of duty does it afford any check. Not 
a panicle does it contain of evidence; but at 
the same time, not sparing is the quantity of 
matter composed of allegations; in these al- 
legations, however, the matter is a medley 
composed of a mixture, in indistinguishable 
pruportioni, of trutband notorious btbebood, 
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Nothing do these pleBilingi(aUFhiGlheDune 
by which they are distin^sbed) — nothing 
do they contain of that mattor, on which, 
under the name of eridencf, the decree will 
hsvc been grounded. Whit tbey Kre com- 
puaed of, ia, inference!, drawn, on both aides, 
by anticipation from the evidence expected, 
or pretended to be expected, to be elicited. 
A proper record, ai bas been seen, would 

currence that happens to have taken place iii 
the courie ofa tnlt. 

Sentence Special rational cauaea except- 
ed, the imperative decree, or my the ii!nteucf, 
ihould be pronounced at the same time with 
the opinative decree. 

As in non-penal, ao in penal rasei. 

Special cauae may be — time necessary for 
inquiry into the circumstance* of the parties. 

In English practice, when the means ol 
repression is determined by the jury, as it is 
when compensation alone is awarded, the 
jury are never allowed a moment between 
the pronunciation of the opinative and tbut 
of the imperative decree: the opinative and 
imperalive are one and the same. 

But when the means of represaion is de- 
termined by the judge, as it ia where pu- 
nishment, under the name of punishment, is 
Awarded, an interval of days, weeks, months, 
perhaps even jeiri, is nude to have place 
between the pronundation of the opinative 
decree by the jury, and the imperatively the 
judge.* 

All this while, the defendant ia kept in a 
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Thia dcterminaiion, which the unlearned 
are held capnbte of coming (o, and forced to 
come to accordingly at once, — ia it that the 
learned judge, alter his twenty years' lucubra- 
tiont, ia unqualified f*r coming to 7 

No: but the true and only cause of this 
uiiceriointy is the profit which it puts into 
the pockets of the lawyers of both clasae*, 
prafeiaiunalandofBdali and the power — the 
arbitrary and tyrannical power, which the 
judges have been luffered thus to place in 
ihcir own hands. 

In natural procedure, no needleta concur- 
rence necesiilatcd. 

In lechniial procedure, neediest concur- 
rence abundantly necesiilatcd. 

Examples of needless concurrence nccessi- 



j'w.edTn''' 






minsi [sa» which are tried 
(JuHu's Bench, and nn lo the great mus uT 
lelunia and misdemBanora tried In Ihe ordinuy 
criminal courts, where the puniahment ia usually 
awarded immediately after the (cxdict i* pro- 
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1. In non-penal law. In conveyancing : 
ainecure truateeahips. 

Consequence, needless delay, vexation, and 
expense, in obtaining concurrence at the hands 
of the original trustees; much mure at the 
hundd of (heir repreaentativei. 

2. In procedure. Equity procedure : ne- 
ceeaitsting the concurrence of a defendant in 
the transter made of his property, instead of 
making the transfer uninterventionally by the 
authority of the judicatory. Conaequenee, 
delay, lie, as above. To evilly -conscious de- 
fendants, a premium on non-compliance. 

3. In penal procedure, under Rome-bred 
law: rendering the confession of the defeu- 
dajit necessary to bis punishment; and for the 
obtaining of this confeaaion. applying torture. 
Consequence, in case of inability to endure 
the torture, inftiction of punishment on the 
innocent ; in case of ability, impunity to the 
guilty, in respect of ulterior punidiment. 

Natural procedure. The judge, on issuing 
a mundate to any person, suitor or non-suitor, 
requiring him to do or to forbear from doing, 
in furtherance of justice, a certain act. to 
particularize beforehand the remedy or re- 
medies, punitional or satisfactional. or both, 
of which, at the chaise of the individual in 
question, applirotion will be made, in the 
evetit of non-compiiance ivith such man- 
date. 



in causing or endeavouring to cause the in- 
dividual on whom the obligation ia intended 
to be imposed, to give the appearance of con- 
sent by Ma signatureattacbedtuaii instrument 
for that purpose appointed. 

The evils attached to this practice are tita 
following: — 

1. Delay, vexation, and expense, — partly 
natural and unavoidahlc — partly fictitious; 
resulting from the performance of this need- 
less and useless operation. 

2. Needless and useless complication. 

No reason is there, why in one case more 
than in another, consent on the part of u 
suitor should be necessary to give validity to 
the exercise appointed by the tegiilature to 
be given to the functions of a judge. 

Natural Procedure — investigatorial process 
by means of indicative evidence ^.needful 
alike in all cs^es — employed in ail eases. 

Technical Procedure — confined to certain 

Natural. For each subsequent operation, 
time fixed according lo the cireumttjuices of 
each individual case, from the examination 
of the party, or bis proxy, then present in 
the judicatory. 

Technical. For each sort of operation, one 
and the same period of time fixed by a gene- 
ral rule. Thence, infinity to one, the lime ia 
either more or less than sufflcicnt; if more 
M 
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Ibsn auffiiieiil, tbe vonuquence i* lie«dles» 
delay; ifleiB thuisuffident, needleHeipeose 
■mployed in tbe endearour, Bucceuful or uti- 
>ucce*srul. to abtain further time; tbere U 
•Iso Diedleii deby ia tbii cue. 

The povret of depriving another of hit li- 
berty, which the tecbmcal Bystemgiveitoany 
one who applies for il, and without respon- 
(ibility on biaput, the naturaliyatem offers, 
it ia true, to ajiy one, but in no case without 
the responsibility by eventual puniabincnt to 
which be ia subjected in caae o( mendacity: 
■o in the aamc manner ie any extraneouapirty 
who is called as a witiieis : to which responsi. 
bilily, when the case requires it, ia added the 
obligation oF finding B«curity, either real, by 
pn^rty of bis own, actually pledged by him- 
•elf. or by a conjunct obligation entered into 
by a juridical bonilmnn, who binda himaelf to 
concur in affording compensation to the de- 
fendant, in the event of any abuse of power 
llerciied at hia charge. 

The female sex, that part of it which it in 
the married state, are more strongly interested 
in th« ebtahlisbmcnt of tbe natural system of 
procedure, than are persona who beloug to the 

For cruelly on the part of the husband, at 
the charge of the wife, no relief is m much 
■a proletsed to be given by any judicatories 
but those which belong to the ecclesiastical 
branch. Butinadoquate asis the remedy thus 
applicable, so great is the expense of applica- 
bon for a chance of it, as of itself suffices to 
dtahliib a denial of justice in nineteen out 
of every twenty cases, not to say of ninety- 
nine out of every hundred. 

The class which, being most exposed to 
injury in this shape, snd as such is most in 
need of remedy, is the class to which all re- 
medy is denied. 

The fundamentAl principles of natural pro- 
cedure arc. — 

1. Publicity maximiied. 

2. Exclusion of middle-men raaximixed. 

3. Initiatory applications, not epistolary, 
but oral, maximized. 

4. Penal security ngainst lalaity universal- 
ized, with warning of ditto. 

5. No one made defendant, but on deter- 
minate and substantia) grounds. 

fi. Epistolary statement recei vablc. to save 
delay and vexation, but never definitive ; oral 
interrogation always sddibte. 

7. Mode of procedure for the discovery of 
the appropriate truth, the aame in all cases. 

6. DeUy, vexation, and expense, niininiiied 
in all cases. 

The fundamental principles of Ivchnical 

1. Publicity tninimiled,* 

" See Judge Bayliy's attempt to shut up uo- 
Iice-otfic*« in particuiar, on the gMond that ifiry 
are no/ courli o/jtulire, JHom. Chrm. OcL 31 



2. Number of middle-men manitniied. 

3. Initiatory applioitian by party to judge, 
not admitted. 

4. Penal security against falsity, — extent 
minimized : distance from commencement of 
suit, niaximiied. 

6. At the pleasure of every plaintiff, any 
person mode defendant, antecedently to the 
allegation of any grounds determinate or un- 
detertninate. 

fl. Recently established exception excepted, 
and that flagrantly inadequate, libcfty of any 
man violited by conlincmerit at the will of 
any man in the character of plaintiff. 

7. Mode of procedure, on pretence of the 
eslablisbment of truth, different in different 



6. Aggregate of delay, vexation, and 
pense, maiiniijed. Fictitious delay ea 
Lshed in an infinity of proportion, aecotiliiif 
to occasion and pretence. ~ 
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less the avoid- 
ic several ends 
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establish menc. nas lur its 

ance of the evils opposite 

dfju.iio.. 

Oppoutc to the declared ends arc 
decision. 2. Non-dediioii iii cases' 
for decision. 

They accordingly have for tbeii 
business the providing of the rcquis 
ties against these same evils. 

To know and provide tho?e see 
will be necessary to ascertain the cause of 

These causes may be distinguished into 

1. I'hoae which are liable to have their 
origin in the state of tbe judicial establish- 

2. Those which are liable to have their 
origin in the system of procedure. 

Non-decision has for its causes.— 

iiises which reqiure 



2. Non- termination, in coses in which in- 

Causes of non -institution are — 

I. Apprehension of partiality to the preju- 
dice of the pursuer's ^de- 

II. Inability to defray the expense. 

3, Apprehension of expense, vexation, and 
dehiy, to an amount preponderant in value 
over the chance of success. 

IFtM. niKtMorri.ChT«n.2dNor.iBM,-'Mnn. 
ohettn— Reverend MagiauatcUay'aUuuiie to 
Grand Jory." 
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CnuBEB of non-inslitution Laving their lait 
ill tbe judiciBl eslabliHhmeiiti — 

1. Iiiauffidencr in tbe number of the judi- 

2. Multitude of jud^ in tbe same judica- 
tory : apprehension thence, of needleBS delny 
on Ihe BCvcrnl nccafiona for deciaion. 

Chusi:! of non-institution having their scat 
in the etale of tbe proceilure code: — 

1. Uigniludeof the eipense of institution. 

2. Apprehension frf the niDgnitude of the 
expense, where there is much delay, incident 
t o continuance , and preparatory to deciaion and 
ciecutioD, in favour of the pursuer's demand. 

Cauaei of delay having their seat in tbe 
procedure code, with their correspondent se- 

1. Fiiation of time for the several ilepa. 

Curretpondent«ecurily against delay: ei' 
ceptiona excepted, reception and accertition 
of poTliea, witneiaes, and evidence-holdera in 
each suit, as soon as the lime in the several 
cases admit! : lo as not to accerse or prebend 
any individual earlier than neceinry. 

•2. The not having elidted in the most in- 
structive muiner the wbole mass of tbe evi- 
dence bearing upon each fact in question. 

Correapoudent security : giving to each 
judge the faculty and the obligation of elicit- 
ing, in that same most instructive manner, as 
much as possible of [hat tame masa of evi- 
dence, the whole if poiiihle : eicept in to far 
at Ihe eipeiiee, VElatiun, and delay, ncceaaary 
to that effect, shall exceed (be advantage 
gained in reipect of superior probability of 
rigbt deciaion : instead of as^gning to One 
judge the elicitation of part of tbe evidence, 
and to anotber the elidtalion of other parts; 
or to one and the same judge the elicitation 
of one pari of it in one mode, to wit, a su- 
perior mode, and of other parts in another — 
to wit, an inferior mode. 

Tbe advantage, from the giving to one and 
the some judge who is to decide upon tbe 
fact in question, the v>hole of the evidence 
a» above, the whole of it in the most in«ruc- 
tive form, — vcill be pointed out elsewhere. 

Admit at the same time the non-necestity 
of giving to tbe ultiiEately deciding judge the 
whole of the evidence, in so far as one part 
relatee to one fact in question, anotber tooiT- 
othcr not connected with it. 

At the same time, where it can be done 
without preponderant disadvantage in respeet 
of delay, vexation, and expense, of course it 
will be belt on every account, that the ulti- 
mately deciding judge should have for the 
basis of his decision all tbe several boa in 
question bearing upon theiuit, together with 
■II the loaases of evidence respectively bear- 
ing upon ibem. 

Stale DOW the wanton departures &om 
this mle on the pari of (be English-bred and 
Home-bred fiystema of procedure; with the 




otuses of these aberrations — lonit, theinnpti- 
tude of Ihe authors of the system, in respect 
of moral and intellectual aptitude: principally 
moral; they deriving to ihemaetves a sinietcr 
advantage from the aberrations. 

English-bred law. Aberrations. 

I. Divers judicatories, employing encb of 
them a different mode of procedure in this 
rcipect : whereas the course of procedure best 
adapted to the purpose of extracting Ibe 
truth of the case — the matt inHructive tna^ 
of evidence in relation to Ihe several ilicis, — 
is in every individual cnac one and the same, 
exceptions excepted. 

Examples : . — 

1. Proceedings in cote ofan action in King's 
Bench, Common Pleas, or Exchequer. 

2. Proceedings in case of au indiclnient in 
King's Bench. 

3. Proceedings in case of an information in 
King's Bench. 

4. Proceedings in case of an indictment in 
the Old Bailey, or on the circuit, iil Ihe 
court of Oyer and Terminer, or the General 
sessions of tbe peace. 

5. Proceeilinga in the Rome- bred ecelesias- 
tJcal and admiralty courls in a penal ease. 

6. Proceedings in the Rome-liredeccleBia*- 
ticat and admirdty courts in a civil case. 

II. In one and the same judicatory, pro- 
ceeding in diScrEnt courses in this respect, 
and nccordingly giving to the suit in those 
several cases different denamiiutionB. 

Examples ; — 

1. In the King's Bench, proceeding by ac- 
tion, indictment, and information: over and 
above tbe esses in which the judicatory exer- 
cises acontroul over other j udicatories, 

3. In the Exchequer, proceedings by action, 
and by bill in equity. 

III. In a suit, on the occasion of one and 
the same individual demand, transferring the 
suit from one judiratorylo another in aU cases 
indiscriminately, and without any reason de- 
rived from the particular citcumstances of Ibe 
individual case. 

Examples: — 

1. In an action, causing the suit to be com- 
menced in tbe King's Bench at Westminster, 
and from thence carried to the court of Nisi 
Prins, either in Weslminsler or in London, 
at tbe sittings b or after term, or in some 
country town, at the court of aeaixe, silling 
no more than twice a-year fur a few days iu 

2. So on an indictment or information. 
On tbe above occasions, at tbe couimeuce- 

ment of Ibe suit, in some instunecs proceeding 
without evidence : in others, with incomplete 
evidence on behalf of one side of the suit : in 
others, with incomplete evidence on ihc other 
side of the suit. 

Examples : — 

I, On an aetion proceeding without evi- 



180 



PRINCIPLES OF JUDICIAL PROCEDUKE. 



[A.. 



} b«res» the 



denre: allawing the purauer 

defendant, and keep him in bat water lor nan 

■ yew, without having maile anj ground for 
his demand. 

i. On an indictment, at the coiumenccment 
eliciting evidence on the punuer'a tide only : 
thateridence not perfectl; cUdted, and when 
elidtedl, not made any lue of, on the occa- 
■ion of the iiltimale dedsion i made u«e of 
no otherwise than to the purpose ot deter- 
mining whether the suit ehajl go on, and evi- 
dence be elicited in a perfect manner, at Niei 
PriuB, hair a year nfterwordB. 

9. On the oeeasion of an information, com- 
mencing the suit by evidence, but by evidence 
elicited in the most uninstructive mode, and 
that evidence wasted by not being employed 
in fonninf; the ground for the ultimate de- 

4. On the occasion of a bill in equity, eli- 
citing evidence Only on behalf of one lude of 
the suit, to wit, tlie pursuer's, and that only 
tbe defendant's disserving evidence, the al- 
legations of Ibe pursuer not being admitted 
as evidenra. but being knowingly i 
posely allowed and required to be fa 
eEdlation of the evidence of eitrani 
nesses being postponed to an indefinitely dif 
tent period, and then elidted in no other than 

■ mode eminently uninstructivi 

In the estibliahment of these arrangements, 
immorality has soared to such a pitch of ii 
pudencc, ai will be matter of astonishment 
any future age. in which these abuses, ai 
Ibe others connected with them, shall ha 
received a remedy. 

In the case of an action at common la 
subjecting any man, at the pleasure of every 
other man, to the torment of litigation for 
indefinite length of time — for years tog 
ther, if such be the tormentor's pleasure, wil 
out requiring any ground whatsoever. 

In the case of a bill in equity, not oi 
not requiring on the part of the pursuer any 
ground whatever, in the shape of true evi- 
dence, hut admitting and even fordng him, on 
pain oir miscarriage, to launch out into a string 
1^ Use allegations, which being notoriously 
lalie. aie not, and cannot be employed in the 
character of evidence. 

Order of elidtation, at between evidence- 
liolder and evidence-holder: — 

No fixed order can be otherwise than mis- 
cbbvous. What order will be most conve- 
nient it is impossible to know, otherwise than 
from Ihe particuhu drcumstaiiois of each in- 
tfiTiduU cue. 
I Rule* and drcumsUnces on which the 
I dtoice depends : — 

I. Of tjie evidence of two evidence-hold- 
ers, A and B -. if the evidence of A, and tbc 
' effect of it, can be understood without tefc- 
ee to tbe evidence of B ; while tbe evi- 
dence of B cannot be luideraCood without 



reference to the evidence of A, let the evi- 
nce of A be first elidted. 
If while neither can be understood with- 
it the other, or each may be understood 
without the other, while, in consequence of 
distance or ill bealtb, one of them can be eli- 
dted before the other, let that one be first 
licitcd, which, as above, is capable of being 
first elidted. 

The first evidence capable of bring elidted 
will of course be that of the applicant. But 
after that, it is impossible to decide correctly 
by any general rule, whether the evidence of 
the proposed defendant, if there be hut one, 
or the joint demand or the evidence of a co- 
interesseeof tbeapphoint, will be to be heard 

In regard to a defendant, all you can say in 
hvour of his priority, as between him and a 
co-interesseeofthe applicant, is,that8 decision 
should not be given to his prejudice, without 
his batir; an opportunity of being beard. 

But tins applies not without exception, to 
any but penal cases. For in civil cases, to n 
considerable extent, dedsions affecting a de- 
fendant's interest will always require to be 
given in cases in which, by reason of diitancv 
or other causes, he cannot have been beard : 
only, in these cases the dednon should be 
provisional, being liable to amendment in bia 
lavour, in tbe event of his showing si 
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In tbe English system, one circumstance 
that contributes to keep out of sight tbe 
ind for an indefinitely variable order uf 
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time of the delivery of the demand, and the 
earliest time at which any ultimately em- 
ployable evidence can be received; to wil, 
the half-year between the completion of tbe 
chain of pleadings, and (in country cxusei) 
the time of the drcuil. So vast is Ibis time, 
that in most cases all parties on both ndet 
have time to prepare and produce their evi- 
dences. But though, in perhaps 99 instances 
out of 101). this time is some dozen or some 
hundred times more than sufficient, cases 
there will always be, in which it is not ao 
much as sufficient. In these cases, appliem- 
tion will be made for further time ; and if 
the case be, that the defendant is in the 
wrong, and his mind in a state of evil-con- 
sdousness. here is another half-year at least 
gained to him for tbe enjoyment of tbe fruit* 
of his iniquity. — to take ad vantage of hii 
own wrong, — while the lawyers of both 
chiFses. olBdal and professional, are made 
share™ In his unister profit, by the price at 
which they concur respectively in the selling 
to him this undue advantage. 

Waste of evidence coupled mostly with the 
elidtation of evidence in an unapt shape 

I. Testimonial evidence elirilcd in its 
shape, is elidted by tiini vact reception wuL 
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2. Elicited in iU next \Ktt shape, it i« eti- 
ciled by icripticJve reception and endiipiiipit 
inlerrogstion, in the ume manner, backed by 
tlic assurance of the witneaiea being upon 
oecasion (ubjected to intenogttion as to the 
came points vici voce. 

Evidence in its best abape is not yet at its 
mnximuni of aptitnde, unless subjected to 
amendment upon ocauion — not only tu re- 
elidtation in that tome best shape, but to 
clidtation in the scriptitious shape. 

Of course, no such supplemental eridenre 
ought to be ctidted without mandate from the 
judge, with or without previous opportunity 
atforded of opposition. 

When evidence is wasted, tbe waste is the 
less lo be regretted, when, being taken in 
an utterly unapt shape, or ■ less apt shape 
where it mighl have been taken in a perfect- 
ly apt shape, the shape it is taken in, is one 
ill ivhicb it ought not to have been taken. 

1. In tbe grand-jury bearing, antecedently 
to trial onindiclment, what evidence is taken, 
t£ taken in the secret mode, without oppor- 
tunity of counter-in letTogation, «r counler- 

2. On the occaiion of the equity mode of 
elicitatiun by bill, concluding with interrogsr 
tories. although, so far as regards the inter- 
rogRtories, tbe shape is not itupt, yet being 
necessarily introduced by a tissue of nototi- 
ouely mendacious assertions, it is in so br 
elicited in a jupreniely unapt shape. 

In the aindavit shape, it is elicited subject 
to counter-evidence in the same bad shape, 
Lut not subject to counter-in I errogation in 
any shape: much less subject to subsequential 
and emendatory undiqviqtie interrogation, in 
ibe oral shape. In this case, the shape in 
which it is received is one, in which it ought 
not on any occasion to be received. 

In some sorts of suits, it is received in rui 
other than this bad shape, and forms the sole 
groundwork which tbe ultimate decision can 
ever have. These are — 

1. incivilcBies, in alt the judicatories, all 
rontexlation relative to incidental demands, 
made on the nceasion of a suit, except that in 
which the ultimate dedtion. called the trial, 

2. On an information, it has place on the 
occasion of the preparatory inquiry, whether 

■ ' elicited in theimly good shape shall 



ben 



eivcd. 



Here it ia elicited altc^lher in waste: tbe 
more CKpeniive mode of inquiry, by evidence 
in Ibis its worst shape, being employed ante- 
cedently to llie eventual employment of evi- 
dence in relation to the same bets, elidted 
in the best shape. 

On the occasion of the preparatory exa> 



mination by a justice of peace, in a case of 
felony, the evidence is in the first place taken 
in the best shape; but the whole of what on 
that occasion is taken in that best shape, is 
taken in vrHste, not being suffered to he em- 
ployed on theoccasion of tbe ultimate inquiry 
called the trial' 

On every account, tbe smister interest of 
the judges is Higaged in preserving the cus- 
tom of taking the evidence in its worst shape: 
nor is it exposed to doubt, that it is by that 
same sinister interest, that the custom of 
taldngit in those bad shapes was produced. 

1. The interest of the pur«e. This inte- 
rest tbey have given themselves by the price 
which immediately, or tbroughthe medium of 
the ir official Buhardinates and professional con- 
nexions, they have establiiihed themselves in 
the habit of exacting, by allowance from, and 
in partnership with, the government, which 
on those same occasions has given itself the 
advantage of tbe sale and denial of justice. 

2. The interest of the pillow. In tbe best 
sbape^-the oral shape — the judges have the 
longand laborious occupation of superintend- 
ing, and occasionally assisting, the elidtation 
of the testimony of the witnesses : that testi- 
mony is frequently drawn into tedious length, 
by inaptitude in all its shapes on the part of 
the witnesses; to wit, moral, intellectual, 
judicial, and appropriate relevant talent. 

In its worst shape — tbe affidavit shape — 
it is presented to them through a channel the 
most agreeable 10 Ihem of any in which it is 
possible t« be presented: their old friends and 
assodales impregnated with the same sinister 
interest and the same stock of ideas, acting 
in a sphere which is subordinate to their own, 
and by which their style of address is kept 
constantly in a strain of reverential homage. 
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Thede is B certain species of cases, whii'h 
'ill naturally appear tu create a demand lor 

particular sort of judicatory, acting by a 
particular set of rules. These are the cases 
of which, in common practice, cognixance has 
been given to a spedal judicatory, distinguish- 
able from the ordinary ones by tbe name of 
Ul accounMiiAin IT judicatory. 

By an account- taking judicatory, oniler. 
stand a sort of judicatory which has no other 

3y a recent stanjie (B&7 W. IV. c 114) 
_ ^. joner is entitled loluve a copy of the evi- 
dence to taken before the justice ; and lo liave it 
read at the trial Tbe judge always has thu evi- 
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cmplayment than the lettUng the bslince, or 
say diSerence, due ■& between one party and 
anotber, in conaeguenee of money or money's 
wurth, disp»ed oF at direr* tiuiee, by each, 
at the desire or otherwise for the bene&t of 

Of the comman eharaet eristics of these 
cases, the principal one, anri thai an essential 
one, is this ; on the oecaaion of the inquiry 
carried on between the parties, opposition of 
interestiB has place, but not, unless by acci- 
dent, actual cont«Bt«tion. 

Prom this prineipid chamcleriitie arises 
another, which accordingly may be termed a 
derivative one: the evidence on which the 
deeirionu grounded eonjiets nminly of apiece 
of written evidence, the trustworthiness of 
which has not fur its assurance the custom- 
ury securities of counter-interrogation, or, by 
means of toe ceremony called an oath, puniab- 
ment in cose of &liehood : ■ ooueher is, in 
English practice, tbe name given to a piece of 
evidence to which this effect is given. 

Of a judicatory of this sort, the ordinary 
occupation consists accordingly in the recep- 
tion given by the judge to the vouchers pre- 
sented by or on behalf of one of the psrtiea. 
On one side of the account stand the artirles 
ivhich the party admits that be has received ; 
of which reception, no other proof, it is ma- 
nifeat, need be required : on the other, the 
articles which he alleges he bas delivered, or 
mused to be delivered ; and of the several 
acts of tbe delivery, or assemblBgeg of sets 
of delivery, the several vouchera are cibjbited 
as conclusive evidence. 

But ere an account can be settled in a man- 
ner eonfonnable to justice, decision on the 
subject of divers collateral demands may in- 
cidentally require lo be delivered : each such 
demand being of a nature lo be conteated, 
and thereby constituted the matter of a dia- 
tinguishably-separate suit. Of these dcmanda, 
examples are as followa : — 

I. Application for the disallowance of a 
voucher, on the ground of its alleged unau- 
thentidty. 

3. Allegation of a fraud, in respect of the 
non-perforraanee or mal- performance of some 
service, tbe due performance of which ia at- 
trihulcd by the voucher. 

3, Application for liberty io exhibit evi- 
dence of ibe performance of some service, of 
ivliich it il alleged hy one party that it wsa 
rendered by him to the other, hut that no 
voucher for it was received ; or that, an ap- 
propriate voucher for it having been received, 
was by aomi accident lost: in any of which 
cases, either the value of tbe service will of 
course be tost to the applicant, or in proof 
of its having been performed, sueb other evi- 
dence as the case happens to aflbid must be 
exhibited end received. 

An accijunt brought before ajudge, to he 



settled by him between the parties, n^y tliua I 
be considered as a congeries of suits, each 
party in case of contestation being pursuer in 
reapcct of the payment of every aum of money, 
or other service, which he alleges as. being 
due to bjm : and defendant, in respect of each 
such service ai, being demanded at hia hands, 
he refuaes to perform. Here, then, are in this, 
OS in other cases, two parties interested, and a 
judicatory which on the subject of each such 
demand ia to decide between them. 

Certain cases, however, there are, and even 
lo a vast extent, in which on no more than 
one side is any party seen acting. 

On the other hand, considering the variety 
of the matter above designated, under the 
name of collateral matter, that would be liable 
to come under coiisidenition,^ no sufficient 
reaaon appears, why on tliis occasion the qua- 
lifieations requisite on the part of an ordinary 
judge should be regarded Bs super duoua. 

Still, however, a reaaon occurs, and one 
which Eeems a sufficient one for committing 
this species of matter to a particular species 
of judicatory : this is, that a judge-depute, 
whose time was exdu'ively or principaliy 
employed in tbe judication of business of so 
narrow a description, could not thereby be in 
a situation lo acquire experience extensive 
enough for forming the qualiGcation of a 
judge at large. 

On thi» and other accounts, a competent 
person would acucely be willing lo accept, 
for this business, a pecuniary rcinutieratioii 
so amall as what would content bim in tbe 

Business of tbis aort being an object of 
general dialike, a judge- principal would not 
be able to obtain deputes in sulllcient num- 
bers, on any other tcrnia than, in the case of 
each individual, an engagement cot to em- 
ploy him on this bueineaa. 

On all these accounts, tbe most eligible 
arrangement seema to be, tbe committing the 
location of functionaries for tbis purpose to 
the justice -minister at once, or that that 
minister ahould locate an audit judge-prin- 
cipal, end he locale tiepiitee in such number 
as he fhuuld find sulllldcnl. 

APPENDIX C. ^ 

BRITISH ISDIA-JLTRY SYSTEM. .^ 
Dear Sib, — In consequence oF tbe good coini- '' 
teniDce shown lait session in both Houses, 
when the subject of juries was incidentally 
brought forward, Mr. Wynn appears to have 
act himself to work at something — I rould 
notexacilf discover what. But there is much 
virtue in a beginning, and as I know Mr. 
Wynn to have been seeking information on 
the subject from Ibe very Itest authority he 
could reaort to^ Sir A. Johnstone — I am 
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fiill of bopea. tnitting ai I do, that jeu will 
keep your eye on the thing in the House, m 
l.lmt the Indian miniiter nwy be encDUragetl 
aa weII 89 watched. 

I would indeed it were possible fa tend 
out Sir A. JohKitme to India, to introduce 
native juries there, as be bo well effected it 
in Ceylon — for I confeu I have many feari 
for the remit of the experiment on account 
of the unfriendly handi to which it must 
neceuuity be entrusted. What judge from 
Scotland to B«ng>l, " Utque Auroram ad 
Gangeoi," erer ct/rdiaUg loved to divide hi* 
power withi jury? But in this case, we have 
not to contend with that proclivity alone, or 
in itt simpleil form. The king's judges in 
the royal court.i at the three great citiei 
(Calcutta, Madras, and Bombay), ivill pro- 
bably not much like having to iMntult with 
juries henceforth in civil (ijuan-crimiiial) 
caei, in making aiseaimeut of damages — or 
where the parties deiire a jary-verdict in 
preference to a bench -verdict. But the king's 
judges have never been accustomed to act in 
o-inina/matters without juries, and they will 
rather feel favourable than otherwise to the 
admission of natives and half-castes. 

The danger 1 fear i» from the Company's 
servants, who will have the tale conduct of 
the experiment in the proeindal courts, by 
far the most important part of it, inasmuch 
as lltrrt it is wholly new to the people as 
to the judges; and is in fact a politic bikI 
scarcely perceptible beginning — of teaching 
our subjects to take a share in aelf-govern- 
ment, and of ffviag them an interest in the 
support of our foreign regime. To this ] 
have DO tort of doubt the Company and their 
■ervanti will hear no good-will : it is not iii 
the nature of things tliey should, if we con- 
cider who Iheg are, and how chosen, that re- 
present the Company in England — and who 
t/ief are, and bow brought up. as a separate 
cuile from early youth, that compote the 
servant!) abroad, and are the monopolisers of 
all office and power there: — rising from the 
bottom to the top of a list of placemen, all 
aspiring to board and bring away all they 
can; hound to India by no lympathiet — no 
permanency ■ — no toot in the land. 

In the inlancy of the meditated native 
juries, everything will depend upon the pro- 
riiiaal jtidgt$. But where shall we look for 
a liberal philanthropic mind like Sir A. John- 
alone, anxious that the thing should work 
well ; careful in selecting — in instructing — 
in discreetly leading the Inexperienced and 
iil-qualiiied jarors in the early stages of the 
institution? ThenativeoCtcersofour Sepoys 
have all risen from the ranks — are all taken 
from the Amayechuisei of society — mrtaym, 
daiiynuK, and laldim' chiUreit ; but Ibcy 
a plain and simple code of laws %o deal 
implcr than mii/kt tatily he ceim- 
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piUd for all ordinary itsnes. civil or criiiiiiial, 
fit for our proposed juries;) and they are in- 
structed discreetly in the law. and Lave the 
evidence expounded by a European judge- 
advocate in general courts-martial — and by 
a European officer of their regiment com- 
pletely skilled in minor courts. In conse- 
quence, though the entire administration of 
military law luu been left in the hands of 
these native jmea, as they may be called, even 
in the most ticklish times, they are tcarcelj/ 
evir hnOBmlo dmnrimy. This has prevailed 
for sixty or seventy years t From the time 
classes, or better claasea of society, the cicit 
jurors may be taken; and the thing, if not 
loaded with absurd and revolting oaths too 
much, may be convened into a mark of dis- 
tinction. But all this depends on the Com- 
pany's servants f The European officers of 
the Sepoys are also Company's servants ; but 
mark the dilTerence of position as torhecii. 
The European judge-advocate is selected fi>r 
his talents out of a mass of candidates, all 
quick to diBcem his faults, and aspiie to tut 
shoes, if he neglect hit duty. The eourt in 
which he and his native jurors sit is an u;kii 
Iribmal — white and black auditors frequent 
it. The native officers are commiisianed — 
they must be treated as gentlemen ; not bul- 
lied or put down with contempt. The pro- 
ceedinRsareall recorded (saving Ihexipinions 
of individuals, which arc strictly ncrttt} 
thej must go up Xo a division commatMling 
oPBcer, who may be of the king's service, — 
to the judge-advocate to report on — to the 
commander-in-chief (who is always a king's 
officer,) and therefore of a different eorpa 
from the original European judge. Finally, 
they amy be handed up to government, aad 
are puUithed invwiably in general ordera, 
with the commenU of the commander on 
them, to every regiment. But what checki 
are |»Mivided for the conduct of a Company'a 
civil servant? What i^U efficiently conttoul 
exaction and tyranny, if he be capable of 
such ? What shall keep down bis ill-will to 
the jury system? his jealousy of the partial 
eclipse whicb his autocracy in the province 
must suffer? Ms habitual insolence of office? 
the white man's — the rich man's — the civil 
servant's feelings, towards the black — the 
poor — the "low" man? Nothing but the 
ieeble, formal, •' regular channel" controul 
of official superiors, distant niany degree* 
of latitude, or longitude perhaps ... and aU 
belonging to the itme corps with the sup- 
posed oBender. There is no vidnage of hla 
equals — no eommunily to stand in awe of^ 
no one independent of hit direct authority 
or indirect influence I Vei: the tribunals are 
open — open to the poverty- blasted, igno- 
rant, timid black man, who ventures to waga 
such a war with the great man of hit dis- 
(ricl; — "open" — but with every tWga 
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I(HUlc<l will] costs, tUmpi, and Uw-tuation, 
in proportion to the extreme indi- 
I gence of our well-ground easttrn Bubjecti, 
' A«n those of England, ^«nd more remote, 
L more inicceBsibJe. Ifann crcn our conrts. 
r If no better checbe tbui all this be pro- 
■ Tided, the Btt^mpt to put natives on jutict 
I inll utterly fail. I know of but one Com- 
[■ iwny'B judge in India tu wliom /would com- 
—it jucbtcharge with fuiironfidence, •■***. 
at he is of tbe " liberal faction," and not 
B favour with bis brethren. Whnt, tben, i< 
)i ;tB be done to prevent this exrellently meant 
Irom miscKTrjing? There is but one 
Prcfieudous remedy, and to thst must we come 
It last in India u at home — publidly I Shame 
Bid intiaiidation are its oSapriDg, and bodies 
^^classes of men, Ifear.inatlcountrica, 
[M governed by Ibeee, and by nothing else 
a effectually. None are BO powerfiiUy and 
I tnieGcially acted on by " publicity" oi ' ' 
P-tnnaequencei, a< judgei — to none is it 
bippily applicable. Itis notthemereopening 
tiie dM>ra of a court, at whirh few attend, 
■nd fcirer sliU can interpose on tbe spot to 
resist abuse : it ia the reporting of those pre- 
■ent. to those absent — by tfaoae who have 
quick ears and ready memories or glib pens 
— to those at a distance, who are capable of 
■ppreclatinj; and judging, and acting, if need 
lie. Tbe press — thetreeandanonymouscom- 
ments of the press. Can atone do this, and ler- 
ri^ evildoers. Let its abuse be subject to 
all tbe severity of your libel laws ; superadd 
thereon, tbe six-act penally of deportation, if 
you willi but let the penalties be indicted 
after trial, with or even without a jury, so 
it be done judicially — done after bearing and 
determining in public; and not vindictively, 
privately, summarily, and by the executive 
power — by the fellow-servonts of tbe of- 
fended functionary. 

Tbe press, to do any good in a cDuniry like 
India, must be unonyniuut — !)(. Because who 
will dare openly to " beli the cat," in a coun- 
try where the fortunes of every man depend 
on tbe nostril breath of the despots and their 
servants, tojwbom England has delivered over 
India, leoie-bound hand and foot. Secondly, 
Because there would be a violation of decorum 
in a servant criticising his master, an inferior 
his superior's misdeeds, which is entirely 
saved by the anonymousness of the criticism: 
separating effectually the (|uestian of" aho 
wriiei," from that of" vikal iimriltait" Now 
at this unhappy moment in India, a man may 
not report in the newspapers the cerbalin 
completed proceedings t^a court of justice: 
slill less mske any eomaente on what passes. 
Very recently. Mr. * * * *, the editor of a 
Bombay newspaper, has been transported st 
a few days notice to England (via China}— 
ruined, in short, for reporting what he offered 
to prove, by multitudes of witnesses on oath. 



to be a literal and true report of what pan 
in court. He icai not allowed to do tkii, \ 
wa» required by Governor *• * 'andhiacoi 
cil, at the instigation of the King's judges-- I 
• ■ • ■ and *• • " — to admit that what bft , 
had published wa^falie. or to be ruined. Ha 
was accordingly transported, tbe judges not 
choosing to eaert their power, in (Jieir aini 
court, of raising tbe question of contempt. 
Such are tbe facts : they speak for themselves. 
If inch be the syatem approved of at bome, 
and to he acted on abroad, of what avail can 1 
it he to make judicial reforms of any sort? I 
but, in particular, what rational hope can 
there be of effecting so great a change as that 
of admitting the natives of India to take any 
real share in the administration of justice 
among themselves? But we shall be told, if 
the press be set free to touch on jwlieial mat- 
ters, who shall restrain it in politici, or hinder 
it trom becoming the vehicle of safe complaiat 
against oppression? As to tbe latter, what 
honest man or honest government, considering 
itself the equal protector of alt its subjects, 
would vM to shut up onv avenue by which 
the complaints of the weak and tlie wronged 
may possibly reach its ear, or al least intimi- 
date the wrongdoer? But in respect tu poU. 
tical discussion through tbe press, this very 
GoPcrnor himself bos admitted, as you may 
see in tbe Oriental Herald, that tliere is not 
shadow of danger in respect to tbe natin 
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lion is capable of comprehending Ihe moat 
common discussions on politira, though able 
enough to understand the use of publishing 
their complaints aloud. It Is for Che sake of 
keeping down the Europeans and lialf-caitea, 
and of keeping up tbe arbitrary system of 
the Company, and gratifying the haughtinen 
and oflicial insoieticc of Ihe privileged caste, 
that the authorities in I.eadenhall.street and 
in India, to a man, oppose anything like free- 
dom of opinion. They feel, perhaps, that the 
Company could not long stand agMnst the 
force of public opinion, and are acting in na- 
tural self-defence. 

Are you aware, that in India there are no 
inililutioHi, aobodiet, no corporatiaai, — no 
two men, in short, who have a right to lay 
their heads together, and petition the govern- 
ment, using the plural wer A single indi. 
vidual may no doubt " bell the cat." if he 
please, but oil meetings are as strictly forbid- 
den, as the use of types or expurgated books 
is prohibited even to Europeans 1 In Ihe old 
slave colonies of England, or the United 
States, where th# state of society is so fear- 
fully delicate, there are no laaa against tho 
press generally: but woe lo the printer or 
editor who should use his. to excite the slavea 

revolt, or even run hard against the vi. 
liated feelings of the slave-owning majority t 
If be did not slnrre for want of congenial 
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re»dei«. woe to him if be should comr before 
ul infuriated jury of overseers uid bIsve- 
■ttumejra, on >n eiaily trumped-up iudict- 
ment for seditioua libell Can we not, then, 
in Indiii, ■ handful as we are of whites, trust 
sufEduntty to the " esprit de corps." and 
the sense of common safety, to ieler an Edi- 
lar (if want of subscriber! rould not cool the 
Quixote) from eidting revolt, and perauailing 
the natire to cut his own and his fellow Eu- 
ropeans' throats? 

But I shall not further pursue this branch 
of the nrgiiment: my object is niunly to 
■bow, tbat without a press, without institu- 
tions, without rights of person or property, 
without the privile|;e of using freely their 
■kill, industry, and capital, witiiout safe and 
organized tneans of complaint or petition, — 
Europeans, who in India are as yet the only 
eousiderabte class capable of estimating and 
influencing the conduct of ])ublic men, are 
powerless and helpless ; and that the inlro- 
duclion of jury-trial, or any other improve- 
ment that depends materially on the conduct 
of those who are to set the machine in mo- 
tion, to be other than a mockery and waste 
of time, must be accompanied by some lafi 
and easy means of embaifyiAg public opinion 
on iht apnl, where alone it can have that 
force in reacting on the judges, of which 
delay and distance so elTectuntly deprive the 
injured when it has to travel hither. 

\S25. .... 

To Jrr&nij DettiJiam, Exij. 



Wth H*T 18U. 
Deas Sio, — I hare the pleasure, at your 
request, to give you an account of the plan I 
h4V« adopted, while Chief-Justice and First 
Member of His Majesty's Council in Ceylon, 
fbr introducine trial by jury Into tbat island, 
and for extending the right of sitting upon 
juries to every balf-caste native, as well as to 
every otber native of the country, to what- 
ever cast« or religiuud pi^rsuuiou he might 
belong, t shall explain to you the reasons 
which induced me to propose this plan, tbe 
mode in which it was carriei! into eflect, and 
the coniequences with which its adoption has 
been attended. The complaints against the 
former system for administering justice in 
Ceylon were, that it was dilatory, eipenaive. 
and unpopular. The defects of that system 
arose from the little value which the natives 
cif the country attached to a cliaracter for 
veradty, — from the total want uf interest 




which they manifested for a Sjatem, in the 
administration of which ihey tbeuiselves had 
no share, — from the difficulty which Euro- 
pean judges, who were not only judges of 
law, but also judges of £ict, experienced in 
ascertaining tbe degree of credit which they 
ought to give to native testimony, — and, 
finally, from the delay in the proceedings of 
the court, which were productive of great 
inconvenience to the witnesies who attended 
tbe sessions, and great expense to the govern- 
ment which de&ayed their costs. The obvious 
way of remedying these evils in the system 
of administering justice, was — firil. To give 
tbe natives a direct interest in that syatem, 
by imparting to them a considerable share in 
its administration ; ttcnndly. To give them a 
proper value for a character for veracity, by 
making such a character the condition upon 
which they were to look for respect from 
their countrymen, and that (tma which they 
were to hope for promotion in the service of 
their government ; thirdfy. To make the na- 
tives themselves, who iroia their knowledge 
of their countrymen can decide at once upon 
tbe degree of credit which ought to be given 
to native testimony, judges of fiMrt.and there- 
by shorten the duration of trials, relieve wit- 
nesses from a protracted attendance on the 
courts, and materially diminish the expense of 
the government. The introduction of trial 
by jury into Ceylon, and the extension of the 
right of sitting upon juries to every native of 
the island, undercertain modiRcatioiis, seemed 
to me tbe most advisable method of attuning 
these objects. Having considled tbe chief 
priests of the Budhoo religion, in as far as the 
Chingalesc in tbe southern part of the island 

— and the Brahmins of Ramiseram, Madura, 
and JafuB. in as far as the Hindoos of tbe 
northern parts of the island were cunrcmcd, 

— I submitted my plan for tbe introduction 
of trial by jury into Ceylon to the governor 
and council of that island. Sir T. Maitland, 
tbe then governor of the island, and tbe other 
members or the council, thinking tbe adop- 
tion of my plan an object of great importance 
to the prosperity of the island, and fearing 
lest objections might be urged against it in 
England, from the novelty of the meaaure — 
(no suc'u rights as those which I proposed to 
grant to the natives of Ceylon ever having 
been granted to any native of India) — sent me 
officially, as first member of the council, to 
England, with full authority to urge in the 

{est manner the adoption of the mea- 
under such modifications as bis Majes- 
ty's Ministers might on my represenlaliuna 
deem expedient. Ailer tbe question had been 
maturely considered in England, a charter 
passed the Great Seal, extending the right of 
sitting upon juries, in criminal rases, lu every 
native of Ceylon, in the manner in which I 
bad proposed; and on my return to Ci-y1on 
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with lliiieliBrter in November leil, iUprari- 
kiaiu were immedUtelf cBiriMl into effect by 
me. Ill atiei to enable jou to form wme idea 
of the manner in which tb« jory-triaj U intro- 
duced amongst the nolim and half-oslf s of 
Ceyion, 1 abitU eipkin to you— /rX, What 
(jualiliea a natiire of Ceylon lo bea juryniani 

2dlf, How tbe jurymen arc lummoned at 
each leuion ; 

3i%, Hon they are chosen at each trial ; and, 

AllJg, Uow they receiTe tbe evidence aiid 
deliver their verdict. 

Every native of C«ylon, provided he be ■ 
freeman, ha* atljuned the age of 21, and is a 
permanent resident in tbe island, is (jualified 
to ait on jurie*. Tbe figcnl. or shefifTof the 
province, as «oon as a criminal session is Gicd 
for bta province, summuns a considerable 
number of jurymen of each ca«te, taking par- 
ticular care that no juryman it summoned out 
of his turn, or so as to interfere with any agri- 
cultural or manufacturing piirsuita in which 
he may be occupied, or with any religioui 
ceremony at which his a^te may require his 
attendance. On the first day of the session, 
tbe names of all tbe juryinen who are sum- 
moned are called over, and the jurymen, as 
well as all the magistrates and police-olGcers. 
attend in court, and bear the charge delivered 
by tbe judge. Tbe prisoners are then ar- 
raig^ied { every piisoner bas a ri),'bt to be tried 
by thirteen jurymen of his own caste, unless 
some reason why the prisoner should not be 
tried by jurymen of bis own caste can be 
urged, to the latisfaction of the court, by the 
advocate-fiscal (who in Ceylon holds an otlice 
very nearly similar to that held in iicolland 
by the Lord Advocate;) or unless tbe prisoner 
bimseir, from believing people of hia own 
caste to be prejudiced agunst him, should 
apply to be tried either by thirteen jurymen 
of Biiotber caste, or by a jury composed of 
half-cnste.i or Europeans. As soon as it is 
dended of what caste the jury is to be com- 
posed, the registrar of the court puts into 
BD urn, which slands in a conspicuous part of 
the court, a very CDUBiderahle number of the 
iiamea of jurymen of that class out of which 
the jury is to be formed; be continuet to 
dra* the names out of the urn, the prisoner 
having a right to object to five peremptorily, 
and to any number for cause, until he hiw 
drsvn the names of thirteen jurymen who 
have not been objected lo. Tboae thirteen 
jurymen are then sworn, according to the 
focms of their respective relictions, to decide 
upon tbe case according to the evidence, and 
without partiality. Tbe advocate-Sscal then 
opens the case for the prosecution (through 
ui interpreter if iKcnsary) to the jury, and 
proceeds ta call all the witnesses for the 
prosecution, whece evidence i^ taken down 
(through an interpreter if necessary, in the 
bearing of the jury.) by tbe judge: tbe jurj 



having a right lo examine, and the prisoner 
to crofs-eiamine, any of tbe above witnesse!. 
When the rase for the prosecution is closed. 
the prisoner stales what he has to urge in his 
defence, and calls bis witnesses; the jury 
having a right to examine, and tbe prosecu- 
tors to croBs-eiamine them, their evidence 
being taken down by the ju^. Tbe prote- 
cutor is seldom or ever, unless in very par- 
ticular eases, allowed to reply, or coll any 
witnesses in reply. The cose for the prose- 
cution and for the prisoner being closed, the 
judge (through an interpreter when neceaaaryj 
recapitulates the evidence to the jury from hia 
notes, adding such observations aa may occur 
tu him on the occasion. The jury, after de- 
liberating upon the case, either in the jury. 
boK, or if they wish to retire, in a room dose 
to the court, deliver their verdict through 
their foreman in open court ; that verdiut be- 
ing the opinion of the majority of them. The 
most scrupulous care is taken that the jury 
never separate, nor communicate with any 
person whatever, from tbe moment they ate 
sworn, till their verdict is delivered as afore- 
said, and bus been publicly recorded by tb« 
registrar. Tbe number of native jurymen of 
every caste in Ceylon is so great, and a know- 
ledge beforehand what persons are to compose 
a jury in any parlieular case, is so uncertain, 
that it is almost impossible for any person, 
whatever may be his influence in tbe country, 
eitbertobiusor lo corrupt ajury. The great 
number of jurymen that are returned by Ihe 
fiscal or sheriff to serve at each secMODs — the 
impartial manner in which the names of the 
jurymen are drawn — the right which tbe pri- 
soDerand prosecutor may eiercise of object- 
ing to each jurj men as his name is drawn — 
tbe strictness which is observed by tbe court 
in preventing all communication between the 
jurymen whentheyare once swotn, and every 
other person, till (heyhavedclivered their ver- 
dict, give great weight lo their decision. Tbe 
native jurymen being now judges of fact, and 
the European judges only judges of law, one 
European judge only is now necessary, where 
formerly, when they were judges both of law 
and bet, two, orsomctimes three, were neces- 
sary. Tbe native jurymen, from knowing Iha 
diS'erent degrees of weight which may safdy 
be given to the testimony of their country men, 
decide upon questions of fact ivith so much 
more promptitude ihan Europeans could do, 
that since tbe introduction of trial by jury no 
trial lasts above a day. and no session abovo 
a week or ten days at farthest -. whereas, bc- 
Ibrc the introduction of trial by jury, a uugle 
Irial used sometimes to last six weeks or two 
months, and a single session not uiifrequently 
for three months. All thenatives wboattend 
tbe courts as jurymen obtain so much inlbr- 
malinn during their attendance, relative to tbe 
iiiudesofpruceeding and the rules of evidence. 
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iliut since the ciitBliIuibmeiit of jury-triel, 
govcniment bave been enabled to find among 
the half- Daste and native Jurymen, tiome oftbe 
inoit efficient and reipectaEiIe nntive niagis- 
tratei in the country, who, uadei the fontroal 
of the Bupreme court, at little or no upenee 
to government, aUmmiatcr justice in inferior 
cases to the natire inhibilanta. The intro- 
duction oftbe trial by native juries, — at the 
same time that it baa increased the efSdeocj 
and dispatch of the court, and hm relieved 
both prisoner* and witnesws from the hard- 
»hip9 which ihej incurred from the protracted 
delay of tbe criminul lessiona, — has, indepen- 
dent of the ravings it enabled the Ceylon 
government to make immediately on its in- 
troduction, since alforded that government 
an opportunity of carrying into effect, in tbe 
judicial department of the island, aptan for a 
permanent saving of ten thousand pounda a- 
ycar, a> appears by my report, quoted in page S 
of the printed colleclioii of papers herewith 
sent.* No man whose characterfor honesty or 
veracity ia impesched, can be enrolled on tbe 
lilt of jurymen. The drcumatanceof a miin's 
iinme being upon the jury-roU ia a proof of hla 
being B man of unenceptionablc character, 
and is that to which he appeals, in esse bia 
character be attacked in a court of justice, or 
in coae he solicita bia govemmeiit tor promo- 
tion in their service. As tbe rolls of jurymen 
are revised by tbe supreme court at every 
keaalon, they operate as a moKt powerful en- 
gine towardi making the people oftbe coun- 
try more attentive than theyuied to be, in 
their adherence 10 truth : the Hgbt nf sitting 
upon juries has given the natives of Ceylon 
a value for character which they never felt 
before, and has raised in a very remBrkable 
tnflnner the standard of their moral feelings. 
All the natives of Ceylon who are enrolled as 
jurymen, conceive themielvra to be as much 
B part, aa tbe European judges tbemaclves 
are, of the government of thdr country! and 
therefore feel, since they have possessed the 
right of sitting upon juries, an interest ivhich 
they never felt before in upholding the BritlBfa 
government of Ceylon. 

The beneficial consequence of thia feeling 
is strongly elemptified in the diflerviice be- 
twecD the conduct which tbe luilive inhabi- 
tants of the British settlemeata in Ceylon 
ubecrved in the Kandian war of 1803, and 
tJiat which they observed in the Kandian war 
DfI8IQ. In tbe war between the British and 
Kandian government! in 1603, which was 
before the introduction of trial by jury, the 
native inhabitants of the British settlements 
were for the most part in a state of rebellion : 



* This allude* to the dooimenta and evidence 
ven before a select comniiitee of the Home of 
was appmnled, about 
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SveyearEaftertheintroiluc- 
tion of trJAl by jury, the iiihabitatits ol' the 
British settlements, to &r from showing the 
smallest symptom of dlssarisEactioD, look, du- 
ring tbe very heat of the war, the oppoitunity 
of my return to England to express their gra- 
titude through me to tbe British government, 
for the very valuable right of Htting upon 
juries, which had been conferred upon them 
by his present Majesty, as appears by the ad- 
dresses contained from page 10 to page 50 in 
the printed papers herewith sent. The charge 
delivered by my successor, the present chief- 
justice of the island, in 1620, contuns tbe 
strongest additional testimony which could be 
afforded of the beneficial elTects which were 
experienced by the British government from 
the introduction of trial by jury amongat tbe 
natives of the island. See that charge in pogca 
289 and 290of vol. x. of the Asiatic Journal. 
Aa every native juryman, whatever his caste 
or religion may be, or in whatever part of the 
country he may reside, appears betore the 
supreme court once at least every two years, 
and OB the judge who presides, delivers a 
charge at the opening of each session to all 
tbe jurymen who are in attendance on the 
court, a useful Opportunity is afforded to the 
natives of the country, by the introduction ol 
trial by jury, not only of participating them- 
selves in the administration of justice, but 
aUo of hearing any obeetvations which the 

judges in delivering their charges may think 
proper to make to them, with respect to any 
subject which is connected either with the 
ad minis) ration of justice, or with the stale of 
society or morals, in any part of the country. 
The difference between the conduct which 
was observed by all the proprietors of slaves 
in Ceylon in 1806, which was before the in- 
troduction of trial by jury, and that which 
was observed by them in 1816, which wna five 
years after the Introduction of trial by jury, 
is a atrong proof of the change which may Im 
brought about in public opinion, bythejudgei 
availing themselves of tbe opportunity which 
their charging the jury on the first day of ses- 
sion affords ihem, of circulating among the 
natives of the country such opinions as may 
promote the welfare of any particular class of 
fcoclety. As the right of every proprietor of 
slaves to continue to hold slaves in Ceylon, 
was guaranteed to bim hy the capitulation 
under which the Dntch possessions bad been 
surrendered to the Brirish anna in 1TS8, the 
British government of Ceylon conceived, that 
however desirable tbe measure might be, they 
bad not a right to alwliah slavery in Ceylon 
hy any legislative act ; a proposition was how- 
ever made on the part of government by me. 
to the proprietors of slaves in IbOG, before 
trial by jury was introduced, urging them to 
adopt some plan of their own accord, for the 
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gradual abolition of slarery. This proposition 
they at that time unanimously rejeetcid. The 
right of sitting upon juries was granted to the 
inhabitants of Ceylon in 1811: from that 
period, I availed myself of the opportunities 
which were aflbrded to me, when I delivered 
my charge at the commencement of eaeh ses- 
sion to the jurymen (most of whom were con- 
siderable proprietors of slares,) of informing 
them of what was doing in England upon the 
subject of the abolition of slavery, and of 
pointing out to them the difficulties which 
they themselves must frequently experience 
in executing with impartiality their duties as 
jurymen, in all cases in which slaves vrere 
«oiioerned. A .change of opinion upon the 



suhject of slavery was gradually perceptible 
amongst them ; and in the year 1816, the pro- 
prietors of slaves, of all castes and religious 
persuasions in Ceylon, sent me their unani- 
mous resolutions, to be publicly recorded in 
court, dedaring^ee all children born of their 
slaves after the 12th August 1816, which in 
the course of a very few years must put an 
end to the state of slavery, which had sub- 
sisted in Ceylon for more than three cen- 
turies. 

I have the honour to be. 

Dear Sir, yours very fiiithfully, 

(Signed) Alex*. Johnstow. 
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ADVERTISEMENT BY THE EDITOR. 

The biitury of tbe prescot Work is somewhat curious: it it extriftcd froin two sett of 
iniumscripts, differing coiaidenbly m to Ihsir arnuigement ; the one in Frencli, anii ihe 
other ill English, written by Mr. Bentham between forty and fifty yesrs ago; and whli-h 
do not appear to have been ever confronted together. 

Both these inaniiBcripts, with Mr. Benthun's papers on Punishment, were, at tbe deaire 
of M. DuiDont, placed in his bands, ead, together with some iew additions ^om his own 
elegant pen, form the matter of ibe work published by him (at Paris in 1811) under the 
title of Thforit dei Peinct el det Rlcomperueg. Of this work three editions have been 
printed in France, and one in England: tbe " Rationale of Reward" occupies the second 

In preparing it for its ap|iearance before the Engliiib public, the Editor bos taken the 
above volume ni the groundwork of his labours; but having availed himself wherever he 
could of the original nuuiuBcripts, hii will. In many instances, not be found a literal trani- 
lation of M. Dumont's work. 

Tbe additions made by M. Dumont are marked out, where distinguishable, by appropriate 
iniliniHons. One of these additions being at variance with Mr. Beiitham's prticnl opinbiii, 
lias given rise to the reinatks which immediately foUow. 

EutTon b/ Origaud Edilioa. 



REMARKS BY MR. BENTHAM, 

" Catherine's Scale of Ranks:" — " Uentiiain or Dumont, on Pensions of Retreat?" — 

which you please You ask my present thoughts: — t am all obedience. Allow me 

only to name the place. Not in your work, but let it be in a sequel 1 nm preparing for it. 
From that which vou have so kindly made yours, those wicked thoughts would scare away 
readers, whom, if content with what you give them from my first friend, that sequel ouy 
have a chance for. In that production may be seen, not in ileicriptton only, but in tirminit, 
the arrangements, which, aftsr from forty to fifty years for refieelion, exhibit the practical 
— I do not say tbe nov practicable — result of the prinriples of yours : and ihal cleared 
(forpve my saying so) of what now shows itself lo me as dross. Nor yet will it draw 
readers from yours ; — for in yours alone will be found discussions, explanations, and rea- 
sonings at length i in the new one (except where the opposite officially avowed principles 
are exaniinedj tittle else than results. 

Official Aptitude Maximixed i Erpente Atinlmiieil. In these words you have the title 
of a plan of official economy and education that gives denomination to tlie whole, and an 
indication of the matter of the first and principal part. Send your readers, if you have any, 
to that work. There, with official economy, and official education, they may see cational 
growing out of it — added, and that without need of additional description or expense. 
There, confronted with Radical, they may see Whig and Tory economy, and take their 
choice. I say Whig and Tory i for these two arc one. 

As to Catherine and her ranks, they rank not quite so high with me now as then. Pen- 
sions of retreat would be invited to make their retreat from your pages, were it not for 
my respect far eltilari and readers. In my cwn work msy be seen a picture of them, 
painted in those colours which now appear to me their proper ones. 

" Revise?" Impossible: not to speak of my doing you more bana than good. In fbe 
French alone, the ■' Pen«ons of Retreat" have already cost me — 1 bad almost said 
lost me — more days than 1 can endure to think of: [ who have so few left, and work 
enough left for a hundred times the number. What 1 have found possible, I have done, — 
looking over ih« titles of tbe chapters and sections (tiill in the French alone) and, in 
relation to them, submitting what appeara to me an appropriate wording, together with 
some little all^rationi and iJditiiHii wbicb presented Ihemsclvea to me at aoieadmenta. 



THE 



RATIONALE OF REWARD 



PRELIMINARY OBSERVATIONS. 



The greatest happiness of the greatest num- 
ber ought to be the object of every legisla- 
tor: for accomplishing his purposes respecting 
this object, he possesses two instruments — 
Punishment and Reward. The theories of 
these two forces divide between them, al- 
though in unequal shares, the whole field of 
legislation. 

The subject of the present work is Reward ; 
and not reward alone, but every other use 
which can be made of that matter of which 
rewards may be formed.* 

In the following work, the different sources 
from which rewards may be derived are ex- 
amined ; the choice which ought to be made 
between the difierent modifications of which 
reward is susceptible, is pointed out; and 
rules are laid down for the production of the 
greatest effect with the least portion of this 
precious matter. 

On the one hand, indication is given of the 
venom, more or less concealed, which is in- 
cluded in the employments which have too 

* Evervthinff which can be given in the shape 
of rewara may be called maiter of reward. This 
abstract term is necessary, since in many cases, 
without being reward, this matter may be em- 
ployed for the same purposes as rewara ; whilst 
there are other cases in which it ought to be em- 
ployed for other purposes. 



commonly been made of it; and an attempt 
has been made to take away from others 
certain imputations which the enthusiasm of 
virtue has cast upon them. 

The limits have been traced between the 
fields of reward and punishment ; the springs 
of that mechanism developed, whence those 
laws arise to which the power is attributed 
of executing themselves, and directions given 
for that combination of remedies, the sweet 
with the bitter, whereby so happy a union 
is produced between interest and duty. 

The advantages of a system of remuncra- 
tory procedure are pointed out; an idea given 
of the course it ought to take ; and an enu- 
meration made of the uses of the matter of 
reward which are not remuneratory. 

The nature and effects of salaries and other 
official emoluments are inquired into; the 
nature and degree of the encouragement pro- 
per to be afforded to the arts and sciences is 
discussed ; and, finally, the question, — How 
far it is possible beneficially to apply artificial 
reward to the encouragement of production 
and trade, is considered, f 

•f- In this edition, the portion of matter which 
constituted Book IV. has been detached, anil 
wiU be printed, with additions from the MS., as a 
*^ Manual of Political Economy.** 



BOOK I. — OF REWARDS IN GENERAL. 



CHAPTER I. 

DEFINITIONS. 

RtWAHO, in the most general and extensive 
»cum' over given to the word, may be defined 
to Ih' — a |H>rtion of the matter of good,* 

* .1 fH»rtHiH of the matter of good, and not a 
|Hkriu>u of gtHxl Itself. The cause must he diatin- 
(uuhixt tV\mi the effect: — the means of obtain- 
Uii |iKvuurv» or exemptions from pains, from tlic 



r. 



which, in consideration of some service sup- 
posed or expected to be done, is bestowed 
on some one, in the intent that he may be 
benefited thereby, f 

When employed under the direction of the 
principle of utility, it operates as a motive 

pleasures or exemptions from the pains them- 
selves. It is the former alone which the legis- 
lator has to bestow, 
-f- Or, since Kcward, in a certain sense, u 



far tbc performance of sctiotiB usefdl to eo- 
riety. in tbc same manner u«, under tbr «ame 
guidance, puniabment operateg in tbe pre- 
vention of action* to which we ascribe an 
injurious tendency. 

The service*, in tbe production of whicb 
this predoiiB matter may be employed, may 
be dJHtinguiBhed into ordinary uud ejCmiir- 

Ordinary services may be subdivided into 
regularly recurring or routine, and occaMonal. 
By rouline terciea, I mean those whicb, in 
all the various departments of govemoient, 
the public functionaries are bound lo per&rm 
in virtue of their respective oIBccb. 

By occaiioRai lereicei, I mean thoac re- 
quired by the government at the bands of 
persons not in its employ. They belong 
almost entirely to the wdminiitration of jus- 
tice, and that branch of the police which is 
connected with it — as denouncing and pro- 
secuting criminals, giving judicial evidence, 
and teiEingperaaniiu:cused,&c. Totbeume 
held may be referred service* rendered to 
individuals in case of fires, inundations, and 
shipwrecks : inasmuch as tbe government is 
interested in tbe prescrvslion of every indi- 
vidual in the community, these (ci vices may 
be considered as rendered to it. 

To the head of eitraordinarg tereirft, may 
be referred — 1. Services rendered to tbe 
whole eommunity by new inventioni, giving 
to the operations of government, in any of 
ill different branches, an increased degree of 
perfection: such as important improvements 
in military or nsrd tactics, tbrtification or 
shipbuilding, &c.i in the mode of adminis- 
tering justice, regulating tbe police, or the 
tinanees, or in any other part of the Reld of 
tegisUtion. 

■2. Services rendered in time of war, by 
the seiiure or destruction of objects contri- 
buting to tbe power of tbe enemy, or by tbe 
preservation of such as belong to one's own 
country. 

3. Services rendered by persons eierciung 
tbe odicc of foreign mininera, coutitting in 
the prevention or termination of the calami- 
ties of war, or in tbe bringing about useful 

4. Discoveries of great importance to the 

aUKmenlittion of tbe national wealth ; new 
method* of abridging Isbour ; tbe introduc- 
tion of new branchet of industry, ke. 

5. Discoveries in science, which are not 
susceptible of immediate application to tbe 
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rsnhich cannot be expounded but by pi 
*, it may be said, ihu— lUvard W gi 
an, when, in (onaideratian of some sen 
Kd or eipected la be rendered by him 
e, which It h intended should be a lerv: 



ind distinguished in- 
iwnces m virtue ! in considering which, not 
only the immediate benefit should be regard- 
ed, but their influence ns examples upon the 
cultivation of similar excellenciei. 

Such is tbe field of services: such, there- 
tbre. is tbe field of reward. 

With regard to rewards, the most impor. 
tant division is into uecoiiono/andpernanenf. 
The first arc applied, according to times and 
drcnmatances, to a single individual, or tn a 
number of individuals, in viitue of Bome in- 
sulated and specific service. The others are 
charged upon some general fund provided for 
■n indefinite number of persons, and for a 



of the extent and perma- 
nence of their effects, it is principally with 
regard to the latter class of rewards that it 
will be found of importance to eetabliah the 
true principles which ought to regulafelbeir 
distribution. Occasional rewards being con- 
fined witbin narrower limits, and their effects 
more transitory, erroneous views respecting 
them are comparatively of trilling conse- 
quence. 

The most extensive use of the matter of 
reward takes place in trsnuctions between 
Individuals. In the cose of penonal setvices 
which are performed in virtue of a contract, 
the pay given lo him by whom they are ren- 
dered, ii bis reward. In buying and selling, 
tbe reciprocal delivery is tbe reward for the 
mutual transfer. But the public, that is to 
iay.thcgovernment on account of the public, 
has a demand for a variety of tervicsB and 
goods exactly similar to those of which an 
individual standi in need: and it is thus that 
the most advantageous mode of employing 
the matter of reward, even in the ordinary 
course of business, enters into the sphere of 
politic?, and claims tbe attention of the le- 
gislator. 



Between the four objects — delini|oency, 

punishment, eipenditurc, and reward, there 
is an intimate connexion. He who knows 
thoroughly tbe nature and possible modifi- 
cations of any one, knows thoroughly the 
nature and potiible modifications of ail the 
rest. Whyso? Because they are all of them 
but so many modificstions of good and evil 
— of the instruments or causes of pain and 
pleasure, contidered in a particular point of 
view. Whatever mischief being produced 
contrary to tbe will of the legislator, takes 
the name of an offence, tbe same when pro- 
duced in pursuajice of that will (so it be 
with a direct inlenlion on his part that the 
porlj Mhull be Hiuffercr bv it) takcf the name 
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uf puiiiihmfnt. Rewnnl ■• to food, irfai 
poDuhowiit u to evil : reward on one part 
•uppo*e< expenditure on tbe otber: irhM- 
ever u receired by one party on tbe looting 
of reward, ia eipcoded by aame otfaef : — 
wben k view, tben. i« given of tbe teveral 
ponible modifieatiani of oBence, ■ view i« 
■t the wme lime givrn in re»lilj, if not in 
name, of the acveral possibJe moditiaitiuiu 

Tbi* may al first «ight appear a paradox ; 
but M the abienee of good is comparatively 
an evil, «a tbe abunce of evil ii compara- 
tively « good : the notion, therefore, of evil, 
and uf all wins of evil, ii included in the 

The aevrial modificatians of the nutter of 
reward may bociHnpriMd under four headfl: 

— I . The matter oF wealth -. '2. Honour ; 3. 
Power; 4. Exemptiona. In respect of tbe 
employment of tbe direct mode for afibrding 
pteature, it belong! not properly lo political,* 
but lo domestic government or edutation. 

1. Tit mailer of wealth Monef, otmo- 

nr</'> worth, is by much the most common 
stuirof which reward! are made 1 and in ge- 
neral the most luilable of which they esn be 
made : why it is (o will appear bereaflcr, 

2. HaHOHr. — Honour may be made out of 
any iluiT. In some caset. it is produced by 
the bearing a particular title not hereditary, 

— as the name of the offices man holds. In 
other cases, it h hereditary, and places the 
indiviituals bearing it in a distinct rank, 
superior to that ol tbe other classes, — aa in 
the case of the nobility. In other cusei, it 
is nnaccompanied with any disllnguishing 
■^nocoination, or any particular title, — aain 
Ibr rase of medals, or public thanks confer- 
red after any great victory, in the name of 
tbe king and parliament. 

A ffrailualed tcalt o/raaki, especially when 
its grailations are determined by merit, and 
depend upon actual aervice, is an excellent 
institution. It creafea u new source of 
luppineia, by neani of a tax upon honour, 
almoat imperceptible to those by whom it is 
paid: it augments tbe sum of human enjoy- 
ment : itincreaaes the power of government, 
by clothing its sutbority with benignity i il 
opeDi atw sources for the exerdse of hope. 
tbe Bosl precious of all posscuions ; and it 
■wuiitbet emulation, tbe must powerful of 



8%A a graduated uale of ranks Las at all 
lUnM been in use in the military branch of 



■ WbMha wiidT oi nol, it la, hovcver, In 
■• eaontrin employed by the Kovemraeni iu 
1 UndMlheeoruuLilegDvetnraenlDf France, 
■a ««• glveti at the expense of the (covcrii- 
M IB eaell you. en «hal were called /h joiiti 

■ ■Jhaiafiiii The principal part of expenie 
tkatmaal Paiii, is Mid now lo be dclnycd 



the public aervice. But in this me, the 
principal object ii not boiuuir. but power : — 
superiority in rank is invariably accwDpauied 
by superiority in command. The honottr 
whicb accompanies the power is but an acci- 
denial appendage. 

Catherine 11. extended the application el 
thii atiangemeut to the dvU service. Sbe 
distributed all the public odicen in the civil 
department into distinct and even numerical 
cIbsks, correiponding with the distributjoa 
of rank in tbe army : — secretaries, judges, 
physicians, academiciaDS. all the dvil func- 
tionariei, being advanced by steps, a perpe- 
tual state of emulation and of hope stimulated 
tbeir Isboun throughout the whole course of 
their career. Il was an invention in politics, 
which matches tbe most ingenious discovery 
in art that tlie preaent century has witnessed. 
At one stroke, without viulence or injustice, 
bereditsry nobility was deprived of tbe greater 
part of its injurious prerogatives. The fore- 
most in rank and wealth began his career at 
the lowest step : his ascent through each gra- 
dation depending upon tbe appointment of 
(be sovereign, if without merit, he was left 
behind, while men of the most obscure birtb 
look precedence of him. This engine waa 
tbe more powerful, from tbe gentleness witb 
which it operated — tbe simple non-ooUation 
of reward performing tbe office of puoiah- 

Another advantage gained by tbe tnuisfer. 
ence of tbe denominations of tbe military 
ranks into tbe civil service is, that the re- 
spect borne by tbe military to the dvil func- 
tionuries is thus in no small degree mcreaaed- 
It is an ingenious artifice for conquering tbe 
barbarous and absurd contempt for avil func- 
tions which prevails in all military govem- 
mcnts. Tbe assimilation of ranks naturaUy 
leads totbeassimilationof respect. From tbe 
time that this arrangement was made, the no- 
bility were seen eagerly to engage in alGces, 
which before they bad regarded with disdain. 

Orders of knighthood appear like floating 
fragments detached from some such regular 
system of honorary rewards. 

In some stales, an order of knighthood haa 
been established under the title of " Tie 
Order of Merit." It might be supposed that 
this order had been established as a jest, by 
way of satire upon all otber orders. Not so, 
however : whatever ridicuU there may be, 
fall) exdutirety upon those who are mim- 
bers of this order : of all orders it is the least 
distinguished ; tbe nobility are not candidates 
for admission — they consider it derogatory to 
their birth. It is the reward of — it may be 
purcbaaed by, sereice. 

The hi^er ranks of knighthood, are they 

be caasidercd as rewards?— arc they pub. 

' rewards? To Ibis fuestion it appears 

dUncult (0 give a decisive answer. They 
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b«>towcil fur to ptit ■ Tinety of reuoni, 
tb>t to girc kny lieicriptiDii of them, wbich 
■hall be ■pplici.ble to all cues, ta impossible. 
Tbey are iometimei given fof the pctform- 
KDCU of distlnj^riihed serviceii but much 
more geniniUy to courtiera and men at rank, 
who are the companiona of the aiivereifii, 
increase the aplendour of lii« court. In these 
oues, the merit proved ik, tbat the individual 
hu made himself agreeable to the nvei 
But if perHins thus decorated claim dit 
tions not belonging to olhrr members oF tbe 
community, — if ereiy one mint yield them 
precedence, ought not >ome public ren» 
be given for creating thia superiority - 
this comparative degradation of the largest 
portionof thecommunity? Ought siicb drafts 
upon the respect of the public to be drawn 
in IsTOur of an individual, till it hog been 
shown that he hu rendered services (o ei 
tide htm to this special homage? Wlieathi 
conferred, ig not a resource that might yield 
important fruits employed with bad economy? 
We (ball return to tiiis subject. 

3, Poatr Tbe principles vrhich ought to 

rcgulal« the distribution of this great object 
of human desire, belong to the head of 
stitutional law, rather than to our present 
subject. Power is created for a purpose al- 
together different from that of serving as 
matter of reward. Merit is not the only con- 
sideration by wbicb its distribution must he 
governed. 

Under > monarebical government, for ei- 
ample, tbe inconveniencies attending the 
election of a king may be so seriou*, tbat 
the supreme power ought to be attached lo 
some ijualificalion more manifest and indis- 
penssble than tbe personal merit of an inili- 
vidual. In a mixed government, alio, in which 
there is a i^hief magistrate, and a body of he- 
reditary nobles invested with certain powers, 
it may be tbought proper that this body should 
be composed of many members : but the more 
numerous, the less susceptible is it of tbat 
tori of selection whirb supposes in each in- 
dividual distinguished merit. 

Thus fer, however, we may determine in 
general, vii. that power, wherever it can be 
employed without inconvenience aa matter 
of reward, ought to be so employed. 

In tbus using it, the difficulty is to select 
any act or event tbat shall serve as evidence 
of the capacity of individuals for exercising 
tbe power with which tbey may come to be 
invested. In public employments, for ex- 
ample, how various are the talents required, 
for Ihe possession of which no single act can 
tie considered as satisfactory evidence I Were 
this nut the case, the greater number of public 
employments might be conferred as rewards 
for Ihe performance of some detetmioite MT' 
rice, respectively relating lo them. 

In lb< Gaittte, BoUevt might b« (ivtn. 



couched in the following terms ; — " Who- 
ever produces the most perfect die, shall be 
placed at the head of the Mint."— ■' Who- 
ever produccsa model of the most serviceable 
piece of artillery, shall be placed at the bead 
of tbe Ordnance." — " He who constructs 
the swiftest sailing vessel, united with the 
most perfect means of allsck and defence, 
slmll be placed at the head of the naval ar- 
chitecture." — " Tbe author who writes the 
heat treatise upon commerce, finances, or Iho 
art of war, shall be placed at the bead of the 
Board of Trade, shall be Brst Lord of the 
Treasury, or Conimandfr- in. Chief, respec- 
tively, ilc who writes the best treatise on 
tht laws, shall be made Chancellor." 

At first view, nothing can be more capti- 
vating than such Apian; butupon the slightest 
eiamination, it will be found more specious 
than solid. Why ? Because it is by no means 
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degree endowed with one of the qualities re- 
quisite, lo be altogetber destitute of otberi 
equally iiidispen sable. 

There are, besides, cases in whloh even 
this imperli^ct mode of proof is altogether 
wanting. During a long period of tranquil- 
lity, by what descrihable service con a mili- 
tary man display his talents for command ? 
Among the qualities moat essential for such 
8 duty, are presence of mind, enlarged views, 
foresight, activity, courage, perseverance, per- 
sonal inHuence. kc. &c. By what specificact 
Can an oflicer who has s«en no service, show 
himself lo be possessed of any of these qua- 
liRcstions ? We are reduced, then, to mere 
conjecture. The best founded opinions arc 
drawn from his habits of life, bis attachment 
lo bis pr»rcssion, and above all. tbe confi- 
dence reposed in him by those who are en- 
gaged in Ihe same profession, whose opinion 
is founded upon a multiplicity of acts, which 
■u the aggregate constitute his character. 

Discernment, or the art of judging of in- 
dividual capacity, is a rare quality, whose 
use it is impossible to supersede by general 

A slight advance miglit perhaps be made 
in this difficult art, did we possess a caiali^ue 
of ihe indicalioni of talents or caparily, as ap- 
plicable to the various department* of state.* 

For theilluslniion of Ihe ideas of theauthor 
upon this suluect, I hid prtpucd a note, in vhir.h 
[ hsd collected (uelhet varions instances of the 
prompt display of that subtle and peneiraiing 
aleni which delects the posacBion of qualilia 
indiscernible to ordinary eyu. To avoid, hav- 
iVGT, engaging in u» long a discuodcm, 1 shall 
onSne myseff lo a single insunce. A persnn 
well acquainted irilh anecitates relating to the 
Ruuian court, gave me, while I vas at PneiS' 
burgh, the fol)o<ring account of tbe origin of the 
succ<;ia of the Uigh Chancellor Btaborodkoi — 
Being still in a suhordinale oflia behinging lo 
the Cnancery, on< day, nbea he had pvoMUJ 
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4. Ezemptioni. — TbelegiilatorCTcBteitvrQ 
(orta oT evil* : be tppoints punitbmeiit Cur of- 
feiicn; be impoiea bunbentaine dulire upon 
thevsriouBineinberaortheeomtiiumly. Hence 
exempuoni muy be of two kiiid>: exemplioni 
from puriebnient already incurred; eieinp- 
lioiis from civil burthens. 

An exemption from puniibment already in- 
curred, is a pardon. Pardons have often lieeii 
i:iven in tlie way of rewiird, (hat ia, in canii- 
deratian of former ncrvices. Such acts cuinot 
be foreseen and provided for by anticipation : 
they ate the result of ihcdisrTctiun entrusted 
ill tbi<i behalf to the aovereign. 

Under the English law, however, there are 
inataneei in which, by nnlieipation, exemption 
from punithmctit is granted; that is to say, 
before the punishment is inllicted. Thus. 
Irom the poliey or weakness of the Icmporal 
(overeign, the ICnglisfa clergy obtained in times 
of barbirism nn exempltun iu all cases from 
capital and several other kinds of punish ment: 
an exemption which bein^ by statute law con- 
fined, in regard to causes on the one hand, 
while hy common Inw it wm extended, with 
regard to persons on ttte other, has lell this 
part of the penal branch of the law in the 
confusion under which it still laliours.* f 

The nobility followed the example of the 
clergy. In almost every country of Europe 
they bave found themtelvei invested with 
riemptions of this nature. Ancient Rome 
set the example. No citiien could he put to 
deatli : Verret, convicted of the moat atro- 
cious crimes, atoned for them by enjoying at 
■ distance Irom Itome the fruits of his pjunder. 

When Catherine II., empress of Itussia, 
convened together deputies from nil the pro- 
vinces of that immense empire, under the 
pretence of their assisting in the formatiun of 
acodeof latvs (■ sort of parody of the legisla- 
tive assembliei of free stales, which was not 



hejiad been ntticularly 



the Empress (Caihcrine 11.} 
■ ■"■ ' forgotten tocomponeooe 

.. __. „ _ /er, he delemuneil 

1, and pretended to read tbe ukaie in 

though he held in his hand only a 

■--iknaper. The£mpreai was so well 

I the perronnance, that she desired 

_.... . .. ,„^. .. ,n„nedderk 

neglecL The 



leet of bh 
Liisfled with . 

I sign it iramolistEly. The di 
compel I Ed to acknowledge ' 



Empress, lets oftended wi^ the im|Kiiition than 
•irurk by the presence of mind which it displaytd. 
forthwith placed him at the head of the depart. 
Dient,in which before be bad held oolyasubor. 

* In Polsnd, (he foot Ecntlemen serve u 
domestics to ihe wealthy nobility; they petfonn 
without scruple all the menial offices thui arc 
lechoned by us as most degrading. There was 

;i „ 

. . la that ihey aht 

cepi when slrelched upon a mattress, 

t Benellt of Clergy waa abolished by 7 & S 

Uci). IV, c. lju, j^i;. — £d. 



however without its iiae. In so far as it con- 
tributed to the spreadof enlightened ideal,) 
she conferred Upon them, amongst other pri> 
vilegea, an exemption from all corporal puniik- 
menl, cases of bigb treason excepted. TbU 
species of distinction, which aa a reward Sat 
legislators, could scarcely be imagined in any 
other slate than one just emerging from a 
state of barbarism, had doubtless for its ob- 
ject the increauitig their self importance, and 
the conferring upon them a sort of rank which 
should last beyond the duration of their duty. 

As a man may be punished in his person, 
bis reputation, his property, — in like man- 
ner, through necessity, and not with the view 
of punishing him, he may be burthcned. An 
exemption from a burthen is an exemptioa 
from llieobligolion of rendering service : ser- 
vices are either services of submission, in the 
rendering of wbich the will of the party baa 
no share — or services of behaviour. 

Of exempiion from services of submlseion, 
not exacted in the way of punishment, we 
shall not lind a great variety of examplet. In 
Great Hritain. members of tbe upper bouse 
of Parliament and other peers constantly, 
and membefs of the lower house at cerliiii 
periods, are exempted from arrests; this pri- 
vilege they may be considered as enjoyin;; 
partly on tbe ground of satisfaction, partly 
that they mnv not he diverted from the ex- 
erdse of their functions, and partly because, 
being members of the sovereign body, they 
would have it »o. 

Among services performed by action, tM 
^oniB which may be styled services of respect. 
It is a service of respect exacted by usage in 
every kingdom in Europe not to Wear ■ hat, 
or what is equivalent, in the presence of tbe 
king. In Spain, some families among the no- 
bility enjoy the privilege of remaining covered 
in the presence of the king. In Ireland, the 
head of one family (the bmily of the De 
Courcys, earls of Kiii!ale) enjoys the like 
exempiion, as ■ retvard for some service ren- 
dered by 
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certain description, received amongst other 
rewards an exemption Irom parish offices, to- 
gether with (he privilege of transferring that 
exemption to another. 

ByotherBriushstatutes,persons whohkiw J 
borne arms for a certain length of lime inttea 
service of the state, were exempted from (ha' 
obliKstion of those laws which, lot industry 
tboulil be (uo common, forbade a man from 
Workingfurbi9 0«-ii benefit at a trade at which 
he had not wutkid seven years for tbe benefit 
of another. 

There are various other exemptions of tbe 
same nature : but as the object here is not lo 
give an exhaustive view of these several ea- 
cmptions, but merely a few instances to serve 
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Onegeneitl obtervBtion appliei tosll csao 
of eiemptiuni trom KenenJ obligBtiani im- 
poitd by Uw : it i» ^ th«t the more severe Ibe 
Uw«, tbe more abundant, u drawn from this 
■ouri-e. ii the fund of reward. It iDay be 
created by a mtte art of restitution, by the 
rendering of juitice: to (oine may be (fiven 
what ought to be left for ill ; condition» may 
be anneird to what ought to be given pa- 
tuitously. The greater the miss of injuatiee 
inflicted, the ([reater the opportunity for ge- 
neroiity in detail. The oppressive Rovern- 
ment ofone sovereign is amineofgold to his 
surcefiior. In the church, it is the good works 
of their predecessors— in the state, it is their 
bad works, that increase the tmiBure of their 
successors. In Kustia and in Poland, eman- 
ringuiahed rewari 



gedies, tbe audience, who tsw tbe antlior in 
boi with an extremely beauliful young 
irheu, required tbat she should gi*e biin 
kiss, by way of acknowledging l£e pubhc 
gralitude. The viitim, a partaker in the ge- 
neral enthuiiasni, felt apparently no repu^- 
' to make the tacrifice : and, without 
iterrention of Ibe magistmle, we insy 
lo the enthusiasm of the sex, and thetr 
)n for distinction, for preferences tlint 
animate courage and genius iti Ibeir 






.scbief. 



' One word on tbe last article of reward 
Pleaiim. Punishment may be applied in 
shape* lo all persons. Pleasure, however. 
in the hands of the legislator, i* not equally 
manageable : pleasure can be given only by 
giving tbe means by which it is purchased 
that is to say. the matter of wealth — which 
every one may employ in his own way. 

Among certain barbarouB or half-aviliied 
nations, tbe services of their warriors hi 
been rewarded by the fiivouT* of womi 
Helvctiui appears to smile with approbali 
at this mode of exciting bravery. It < 
perhaps Montesquieu that led him into t 
error. In speaking of the Samnitei, amc 
whom the young man declared Ihe m 
worthy lelecled whomsoever he pleased for 
bis wife, he adds, that this custom was cal- 
culated to produce most benclicial effects. 
Philosophers distinguished for their huma- 
nity — both of them good husbandsindgood 
fiilber*, both of them eloquent against sla- 
very, how could Ihey speak in pruseofalan 
whteh supposes tbe slavery ol the best half 
oribebuiiuuiipedeB? — how could they have 
forgotten that favours not preceded by an 
controuled chmce, and which the heart perbapp 
repelled with disgust, afforded the spectacle 
rather of the degradation of woman than the 
rewarding a hero ? Tbe warrior, surrounded 
by palms of honoitr, cotild he descend to act 
the part of a ravisher? And if he disdained 
this barbarous right. Was not his generosity 
aialirconthe Uw>' 

Vollaire relates with grcal simplicity, that 
at the 6jst repteseiitalioii of one of hi« tn- 

~~~ nhlifd- 

. le number of *eir concubine*, 

which otherarU* la limited, the captive* whom 
they can Uke in battle. It ■•• not ihui the 
Sdpin and Dayuds tnade imcoT ibeit vittocies. 
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Tbe Iwo modes may be propAIy united 
when the service required by tbe law depend i 
for its performance upon a small numWr ot' 
persons, in virtue of the peculiar circumstan- 
ces in which they happened to be placed. If. 
for example, the object be the securing a 
delinquent at tbe moment that he it about 
to commit an offence, lo inform against him 
or to prosecute him —it will be found ex- 
pedient, in order to ensure the rendering of 
such services, to eonilune witb a reward for 
their perrormance, a punishment fur their 



ward. There is a very strong prejudice in 
the public mind agiunst persons who accept 
pecuniary reward for the performance of such 
services ; but when a penal motive i^ added, 
the public resentment is abated, if nut allo- 
gcther removed. The prosecnlion of a cri- 
minal for the sake of tbe pecuniary benctit 
derivable from it, is generally regarded aa 
discreditable ; but be who undertakes the 
prosecution lo avoid being himself punished, 
will be considered at least a* excusable. The 
desire of self-preservation i* called a natural 
propensity ; thiit Is lo say. is regarded with 
approbation. The desire of gain is a propen- 
sity not less natural i but in this case, altlioltgh 
more uieful. il is not regnrded with ibe same 
approbation. This la a mischievoui pnyu- 
dice : but It exists, and it ia therefore nccts- 
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inctinstioQE, ifaM they may be at liberty to 
fotlow them. 

An instunce of the juilicious mixture of 
reward and puniihinent is furTushed by the 
practice pursued in muiy school*, called chal- 
Unging. All the Bcholara in the Bame dau 
having ranged themselves around Ibe master. 
be who stands at the head of the class begins 
the exercise : does be make a nJslake, the 
Deit to him in Bueecuion eorreeti him and 
takes his place ; does the semnd not per- 
ceive the mistake, or is he unable to correct 
it, the privilege devolves upon (be third; and 
to of the rest ; — the possession of the first 
place entitling the bolder to certab Sntter- 
ing marks of distinction. 



Theti 



are in this case mos 



care^ly combined : punishment for the 
take, loss of rank ; reward for the iafurmer. 
acquisitinn of that same rink; punishment 
for not informing, loss of rank ihe same as 
for the olTence iUelf. 

If. under the ordinRry disciptinc of schools. 
In tbe case where the scholar has no natural 
interest which should induce him to point out 
the mistakes of his assodste, it were al- 
teoipted to produce these challenges hy the 
force of reward alone, the opinion which tbe 
general interest would create would oppose on 
obstacle to the reception of the reward, moat 
difljcult to be overcome : but wben the young 
competitors have to say in their defence, that 
they hare depressed their neighbour merely 
to avoid being depressed themselves, they 
are relieved from all pretence for reproscb ; 
every one without hesitation abandons htm- 
telf to the BugRcslions of hit ambition, and, 
under the sanction of the law. honour com- 
bats with unrestrained impetuosity. 

This ingenious expedient for exciting emu- 
lation is one among the other advantages of 
a numerous class. In the private plan of 
education, there are seldom actors in suflicient 
number for the performance of thlscomedy. 

The most favourable opportunities for le- 
gislation arc those in which the two methoils 
are so combined, that the punishment imme- 
diately follows the omission of the duty, oiid 
the reward its performance. 

This arrangement presents the idea of ab- 
solute perfection. Why? Because to all the 
force of the punishment ii united all the at- 
tractiveness and certainty of tbe reward. 

I have said ctrlaiitty: but this requires to 
be explained. Denounce a punishment for 
such or Euch acts: the only individual who 
cannot fail to know whether or not he has 
incurred the punishment, is interested in con- 
cealing his having incurred it. On the other 
hand, ofiera reword, and the some individual 
finds blmsetf interested in producing the ne- 
cessary proots for establishing bis title to it. 
Thus a variety of causes contribute to the 
failure of puniihmcnl — the artifices of the 






'rested, tbe prejudices af 



formers, the loss or loilure of evidence, the 
lallibilily or mistaken humanity of judges — 
while to tbe attainment of reward no such 
obstacles occur; it operates, then, upon all 
with tbe whole of its force and 



Before a celebrated law, which we owe to 
Mr. Burke, the lords of the treasury Were 
charged, as they still are, with the psyment 
of the salaries of cerloin of the public ser- 
vants. Justice rei|uircd that all should be 
paid in the some proportion as liinds for tliu 
purpose were received. But no law was as yet 
in force to support this principle. As mi^lt 
naturally be expected, all sorts of preferenea 
had place ; they paid their friends first, mam 
it cannot be supposed they forgot themselvih 
When the funds set apart to Ihii service wen 
insufficient, the less favoured class suHerei 
Tbe delays of payment occasioned continMl 
complaints. How would on ordinary l^;i^ 
later have acted? He would have enacMf 
that every one should be paid in proportioii 
to tbe receipts ; and that his reguladons miglif 
not be wonting in form, he would hare odufl 
a direct punishment for its breach, witbcMt, 
inquiring if it were easy to be eluded or bvC 
Mr. Burke acted differently : he arranged tl)# 
different ofliceiB in classes; he prepared £ 
table of preference, in which the order ii tte 
inverse of the credit which they might b^ 
supposed to possess. The noble lords, (ri|h 
the prime minister at their head, bring 19 
the rear, and are prohibited from touching % 
single shilling of their pay. till the lowT"* 
scullion has received KVttj penny of hii. 

Had ho permitted these great olBeen 
pay themselves, and prescribed his table 
preference for the rest, under the penally tM 
losing a pact of their salaries, what empale 
rassment, what diflicultics, what delays I — r\ 
Who would undertake the odioui task of iiw 
former? How mony pretences of justiEcal . _ 
would they not have bad ? Who wotild ha*v 
dared to attack tbe ministers? In this n^; 
rangement of Mr. Buike. till they have fUa' 
filled their duty, they lose the enjoyment tf 



conditional, their salary become* 

the recompence of their regularity in payfa^ 

the others. 

The advantages of this invention may b^ 
thus summed up. Their salary, depenc" 
upon the petformancc of the service, is 
longer a barren gratification, but a really pnf> 
ductive reward. Tbe motivebas illthe/orei 
belonging to punishment: by the 
of payment, ilDperBtesasafine. I , , 

all the ctrtaintii of a reward ; the right to ttt 
reive follows tiie completion of the 
without any judicial procedure. 
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What has brcn tuA In the preceding rhapler 
will Mrve M eluciitate Ihe meaning; of the 
«boYe two expreasion*, wliich. thoueh in &- 
miliur uie with politiral writers, fanve nefet 
yet been eomplelelf rxpluned. 

The legiilalor should, aj they, endeavour 
touniteincereet with duty: thiaiceoinpluhed, 
the; nmiidcr perfection UBtluned. But bow 
it thU union to be brought about ? — what con- 
Kilute* it ? To create a duty and affix a pu- 
nishment to the viotatian of it, is to unite a 
man'a inlereet witb his duty, and eren to 
unite it mare strongly thm by any prospect 
of reward. But this i< not universally at least 
what tbey mean ; for if punishment alone 
were lufBcienl for the estabtiahment of the 
denred canneiion between interett and duty, 
what Irgiilator is there who would fail in 
its accomplishment ? ~- nrhat would there be 
to boast of in a conlrivanee which Burpasses 
not the ingenuity of the most clumsy poli- 

In this phrase, bf tbe word nreresf, p/ea- 
■are orprr^fis understood ; the idea designed 
to he expressed is, tbe eiistence of such a 
provision in the law, aa that conformity to it 
shall be productive of certain benefits which 
will cease of themselves so soon as tbe law 
ceases to be observed. 

In a word, tbe union in question is pro- 
duced whenever sucbaspeciesof interest (-an 
be formed as sball combine Ibe force wbich 
is peculiar to punishment with the certniiily 
which is peculiar to reward. 

This connexion between duty and interest 
is to a high degree attained in the case of 
peniioDS and places held during pleasure. Let 
us suppose, for example, that the eon ti nuance 
of the pension is made to depend upon the 
holder's pajing at all times absolute obe- 
dience to the will of his superior. The pen- 
sioner ceases togircsatisfactioni the pension 
ceases, Tbere are none of tbe cmlnrrass- 
mentsand uncertainties attendant on ordinary 
proeedure ; there are no corapUinls of dis- 
ulfedience made agunst persons thus circuin- 
slannd. It i» against the extreme etHcaey 
of this plan, rather than against its weakness, 
tbal complsints nre heard. 

In some countries, by the revenue taws, 
and particularly in the case of tbe custom- 
house duties, it i* not uncommon to allow 
Ihe officers, aa a reward, a portion of the 
good] seized by them in Ihe act of being 
smuggled. Thit is tbe only mude [hat has 
appeared efleclually to combat Ihe (empti- 
tiiins to which they are perpetually exposed. 
The price which it would he worth while for 
to olfiT to the offiiTri lor conni- 



vance, can scsrcely equal, upon an average 
tbe advantage they derive from the perform- 
ance of tbeir duty. So far from there being 
uny apprehension ofth eir being remiss in its 
discharge, when every iiialanct of ncgleet it 
followed by immediate punishment, tbe dan- 
ger is, lest tbey should be led to exceed tbeir 
duty, and the innocent should be exposed lo 
BuBpiciofi and vexation. 

The legislator shauld enact taipt v^hieh will 
txtcHlt Ihmutlvei. What is lo be understood 
bythia? Speaking with predidon, no law can 
execute itself. In a state of insulation, a law 
is inoperative : to produce its desired efTecta, 
it must be supported and enforced by some 
other law, which, in its turn, requires for its 
support tbe assistance of other laws. It is 
thus that a body of laws forms a group, or 
rather a circle, in which each is reciprocally 
supported and supports. When it is Eaid, 
therefore, that the law executes itself, it Is 
not meant that it can subsist without tbe as- 
sistance of other laws, but that its proviaions 
are so arranged that punishment immediately 
follows its violation, unaided by any form of 
procedure ; that to one offence, another more 
easily susceptible of proof, or more severely 
punished, is substituted. 

Mr. Burke's Uw, which baa already been 
mentioned, is justly entitled to be ranked 
under this head. Tbe clause which forbids 
the ministers and treasurers to pay Ihcm- 
selves till all other persons have been paid, 
possesses in effect the properticB of a punish- 
ment aimexed toany retardation of payments 
— a punishment which commences witb the 
offence, wbich lasts as long as tbe offence, 
which ia inflicted without need of procedure; 
in a word, a punishment, the impoaitiun of 
wbidi does not require the intervention of 
■ny third person. 

Before the passing of this law, large ar- 
rears on the civil list were allowed to accu- 
mulate: their aecumuhition bore the charac- 
ter merely of a simple act of omission, which 
could not be clasaed under any particular 
head of ofTence, and the evil of which might 
moreover be palliated by a tbousand pretext*. 
After tbe passing of this law, the ministers, 
it is true, might still, in spite of tbe law, 
continue to give lo tbemselres a preference 
over the other creditor* on the dvil list — 
there is no physical foree other than existed 
before to prevent them : but in virtue of this 
law, any such preference would be a palpable 
olfence — a species of peculation which would 
be strongly reprobated by public opinion. 

Another example is furnished by Ihe law* 
respecting the payment of stam|>>dulies.^ — 
I'faese taws are represented as an<ung Ihe 
number of those which execute themselves. 
and are panegyrised accordingly. This is 
true with tcgurd to so much uf (hew taxes 
ax U levied iipun innltarlt and IdH.pruceed- 
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ingi. Let us ex|)lHiii Ibeir mecbunii 
tanclion given to private contnurte, and the 
prolection alforded by the law to person and 
property, »pe lervicca which rhe public re- 
ceives at the bands of the miniiters of justice. 
The method iii which these duties, then, are 
levied, ii Ibitf : these servicci are at first re- 
fused to all persons without exception ; they 
are then ofTered to all persons who, at the price 
set upon them, have the means and inclination 
t^ become purchasers^ Thus a protection, 
which might be considered aa a debt due from 
the Stat* to all its subjects, is converted into 
H reward, by means of the precedent condi- 
tion annexed la it. This is not the tiuie for 
examining whether this duty, which paliwbly 
amounts to the selliiig of justice, is a judi- 
doua tax: all that is here neccssujy lu be 
observed is, that ihc payment is injured by 
the security it afibrdi, and the danger with 
which the omission is accompanied. 

To range over the whole field of legisla- 
tion, in order to ascertain the different cases 
in which this species of political mechanism 
has been employed, or in which it might be 
introduced with advantage, does not belong 
to our present subject : — general directions 
might easily be framed for the construction 
of self-executing laws, and their ^i|ili cation 
might occupy a place in " Tht recreatioiu of 



Ir it be proper to be frugal in the distribution 

of punishment, it is no less proper to be so 
in the distribution of reward. Evil is inflicted 
in both cases. ThediOerence is, that punish- 



ohim 









plied. Tbe matter of reward, and the matter 
of punishment. »pring from the same rout. 
Is money bestowed as a reward ? Such mo- 
ney can only arise from taxes, or original re. 
venue — can only be bestowed at the public 
expense; — truths so obvious, that proof is 
unnecessary ; but which ought on all occa- 
aions to be recollected, since, all other rit- 
s being e<]iiBl, to pny a tax to a 
n amount is a greater evil than U> receive 






(ting IB 






it nothing. 

a mistake. Honours not only enhance the 
price of services ; (as we shall presently see,) 
they alio occasion expenses and burthens 
which cannot he estimated in money. There 
it no honour without pre-eminence; if, then, 
uf two pertons, fur example, who arc ei]iial, 
one ptofilB by being made the higher, the 
o^er tuifcrs iu it katt c-iiuil piopurtioii by 



being made the lower of the two. With regard 
to honours which confer rank and privileges, 
there are commonly two seta of persona at 
whose expense honour is conferred: the per- 
sons from amongst whom the new dignitary 
is taken, and the persons, if any, to whom 
be ia aggregated bg Sit elevation. Thus tbe 
greater the addition made to the number of 
peers, the more their importance iadimiiiialied 
— the greater is the defalcation made (Tom 
the value of (heir rank. 

The cose is similar with regard to pouter. 
It is by taking away liberty or Mnritg, that 
paicer is conferred; and the share of eacli 
man is tbe less, tbe greater the number of 
co-partners in it. The power conferred in 
any case must be either new or old : if new, 
it is conferred at tbe expense of those who 
are subject to it ; if old, at the expense of 
those by whom it was formerly exercised. 

Exemptions given in the way of reward 
may appear at &rst sight but little expensive. 
This may be one reason why they have been 
so liberally granted by short-sighted sove- 
reigns. It ought however to be recollected, 
that in the ease of public burtbenf, the ex- 
emption of one increases the burthen on ibe 
remainder ; if it be hoiiourahle to be eiempted 
from them, it becomes a disgrace to bear them, 
and such partial exemptions at length give 
birth to general discontent. 

The exemptions from arrest for debt, en- 
joyed by members of parliament, are a reward 
conferred at tbe expense of Iheir creditora. 
Exemptions from parish offices and military 
services arc rewardi conferred at the expense 
of those who are exposed to the chance of 
bearing them. Tbe burthen of exemption* 
from taxes ftlls upon those who contribute 
to the exigencies of the state. 

A privilege to carry on, in concurrence 
\i-ilh a limited number of other persona, a 
particular branch of trade, is an exemption 
from the exclusion which persons in general 
are laid under with reference to that trade: 
the favour is shown at the expense of the 
persons who are sharers in the privilege. 

If there be an instance in which any no- 
dification of the matter of reward can be 
conferred without expense, it will be found 
amoni; those which consist in exemption from 
punishment. When an exemption of this sort 
is conferred, the expense ol it, if there be 
any, is borne by those who ore interested in 
the infliction of the punishment; that is, by 
those in whose &vour tbe law was made, 
which the punishment was intended to en- 
force. But if, by tbe impunity given, the 
sanction of the laws be weakened, and Crimea 
consequently multiplied, the pardon granted 
to criminals is dearly paid for by their victims. 

Tbe evil of prodigality is not confined to 
the diminishing the fund of reward ; it ope- 
rates at a Ijiw Dgainst real merit. If tuward* 
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are bestowed upon firctended lervicei, 9iieh 
pretended servicei enter into compeutioii 
wilb real services. Me lucceed^ best, wbo 
aimi, not to entitle hiinself (a tho gratitiiiie 
of the people, but to caplivRte the gooduj]! 
of biin at whoae diapoial (he fund ofrewBrd 
is plneed. Ob««quiouuieu uid eourtly vices 
triumpb over virtue uid genius. The art of 
pleoainK is elev&Ied at the eipenie of the art 
of serving. 

What ii the conieqiience ? Real eervii^es 
are not performed, or ibey are purcliased nl 
eitravapant ptieei. It imotsullieient that the 
price paid for tbem be equal to that of the 
tiklae services; beyond this, there must be a 
surplus to CDinpensBte the labour which real 
services require. ■' If so much is given to 
one who has done nathinjt, how much more 
is due to me, who have borne the heRt and 
the burthen of the daj*? — if parasites are 
thus rewarded, bow luueh more is due to 
my talents and industry?" Such i* the Un- 
gual^ which will naturally be employed, and 
not without reason, by the miin of cuiisdous 

It is thus that the amount of the evil it 
perpetually accumulaling. The greater the 
amount already lavished, the greater the de- 
mand for still further prodigality ; as in the 
cose of pimishment, the more profusely il has 
been dealt out, the greater oftentimes is lUe 
need of employing still more. 

When by the display of eitrootdinary leal 
and distinguished talents, a public function- 
ary has rendered great services to bis country, 
— to associate him with the crowd of ordinary 
subordinates, is to degrade him. He ivill feel 
in respect of the fund of reward, in the same 
manner aa the disposer of it ought to bave 
felt. He will consider himself injured, not 
only when anythinR is refused to him, but 
M'hen anything is bestowed upon those who 
hav« not deserved it. 

A profuse distribution of honours is at- 
tended with a double inconvenience : in the 
first place it deterioritei tlie stock ; and in 
the next, it is productive of great pecuniary 
expense. When a peerage, for example, is 
conferred, it is generally necessary to add to 
it a pension, under the notion of enabling the 
bearer to sustain its dignity. 

It is thus that the existence of an hereili- 
tary nobility tends to increnne the price ne- 
cessary to be paid in the shape of reward. 
Has a plebeian rendered >uch service* to his 
country at cannot be passed by H-itb nejjlect, 
the Grst operation is to distinguish him from 
men of his own rank, by placing him among 
the nobility. But without Ibriune. a peer- 
age is a burthen; to make it worth having, 
it must be accompanied with pecuniary re- 
ward : the immediate payment of a large sum 
would be too burtheiisomei posterity ia there- 
fore made lu bew ■ portion of tlte burtlien. 




It is true, posterity ought to pay its sJiare 
in the price of services of which it reap* a 
share of Ihc advantage. But the tame hciie- 
Gt might be procured at a le^s expense : if 
there were no bereditsry nobility, personal 
nobility would answer every purpose. Among 
the Greeks, a brunch from a pine tree, a 
handful of parsley. — among the Romans, a 
few laurel leaves, or ears of corn, — were the 
rewards of heroes. 

Fortunate Americans I fortunate on so many 
accounts, if to possew happiness, it were sut- 
fidenC to possess everything by which it ia 
constituted, this advantage ia stJU yours I — 
Preserve it for ever : bestow revrards, erect 
statues, confer even titles, so that ihey be 
persons) alone i but never bind the crown of 
merit upon the brow of sloib. 

Such is the language of those pnssionnte 
admirers of meiit wbo would gladly see a 
generous emulation burning in all ranks of 
the community ^~ who consider everything 
wasted which is not employed in its promo- 
linn. Can anything be replied to them? If 
there can, it can only be by those wbo, jea- 
lous of the public tranquillity as necessary to 
the enjoyments of luxury, and more alarmed 
at the folly which knows no restraint than 
at the sellishness which may be constrained 
to regulate itself, would bave. at any price, 
a clasi of persons wbo may impose tranquil- 
lity upon those who can never he taught. 

In some states, the stricteel frugiJity ia 
observed in tbe distribution of rewards : such 
in general has been the ruse under republican 
governments; though it is true, that even in 
democracies, history furnishes instances of 
the most extravagant prodigality and corrup- 
tion. The species of reward bestowed by the 
people upon their favourites with tbe least 
examination, is power >~a gift more precious 
and dangerous than titles of honour or pecu- 
niary rewards. Tbe maxim. Woe to Ihe gralt- 
/ill nation! a altogether devoid of meaning, 
unless it be designed aa a warning against this 
■lisposition of the people to confer unlimited 
authority upon those wbo for a moment ob- 
tain their conGdeuce. 

After having said thus much in favour of 
economy, it must not be denied that specious 
pretences may be urged in justiflcaliou of > 
liherul use of rewards. 

That portion of the matter of reward 
whicb is superfluously employed, it is said, 
may be considered as the fund ol a qicdea 
of lottery. At a comparatively small ex- 
pense, a large mass of expectation is created, 
and prizes are offered which every man may 
flatter himself with the hope of obtaining. 
And what are all the other sources of enjoy- 
ment, when put in competition with hope? 
But can such reasons justify the imposition 
or continuance of taxes with no other ri(>w 
than that of increasing the smounl of tbe 
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dwpowblc fund oS reward? Certainly 

It would be abiurd thua to create a tcai evil 

tbus to pillage the multilude of what they 

luve earned by the sweat of their brow, to 
multiply the enjoymenta of the wealthy. In 
B word, whatever oiay be thought of this 
lottery, we must not forget tbM its prilet 
must be drawn before we oui obtain any u»e- 
fiil Mrvtees. To the individual himself, ae- 
tive is more conducive to bis happiness than 
idle hope: the one develojies his talents, the 
other renders them obtuse ; the first is natu- 
rally allied to virtue, the second to vice. 

In England, reii<ans, or at least pretexts, 
have been found for the arbitrary diEpoBal of 
rewards, which would not exist under an ab- 
solute monarchy. The constitution of par- 
liunent gives occasion to tlie performance 
of lervicea of such a nature as cannot be 
acknowledged, but which in the eyes of many 
politicians are not the less necessary. A 
certain quantity of talent is requisite, It is 
said, to Buve the political vessel from being 
upset by any momentary turbulence or whim 
of the people. We must possess a set of 
Mediators interested in maintaining harmony 
between the heterofjeneous particles of our 
mixed constitution ; ■ apetieg of Drill Ser- 
jeants is required for the msjntenaiice of dis- 
ripline among the undulating and tumultuous 
multitude. There must be a set of noiay 
Orators provided for those who are more 
easily captivated by strength of lungs than by 
strength of argumeiil ; Declaimers for those 
who are controuted by aentimentaliim ; and 
imaginative, facetious, or astirical Orators, 
fi?r those whose object it is to be amused i 
Beasoners for the imall number, who yield 
only to reason; artful and enterprising men 
to scour the country to obtain and calculate 
the number of votes : there must also be a 
rlaM of men in good repute at coart, who 
may maintain a good understanding between 
the head and the members. And nil this. 
tbcysay, must bepuid for — whether correctly 
or not, docs nut belong to uur pniitent dis- 
cussion. 

It may be further said, that the matter of 
reward, besides being used for reward, may 
be need as a means of power, — and that in 
a miied constitution like ours, it is necessary 
to maintain a balance among its powers. Cer- 
tain creations of peers therefore, for example, 
which could not be justified, if considered as 
rewards, may be justified as distributions of 
power. There is at least something in this 
which deserves e^nminalion { but its exami- 
nation here would he out of place. 

Want of economy in the distribution of 
rewards may also be attempted (o be justified, 
by comparing the sum so expended with the 
expense incurred in the rarrying on of ■ war. 
] advise every one who has projects upon the 
public money, M employ this 
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preference to every other: when one calcu- 
lates the immense sum expended during a 
single campaign, either by land or sea ; when 
we reflect on the millions that vanish in 
soimd and smoke, all other profiision sinks 
into in significance. When we behold the tiea- 
sure* of a nation flowing away in such rniid 
torrents, can any great indignation be felt 
against those who, by art, or obtequiousneai, 

single drop or a small strcBm for their own 
benefit ? If the people so readily lend them- 
selves to tbe gratification of political passiona 
— if they part ao ti-eely with their gold and 
their blood, for the momentary grntilieatioa 
oftheir vengeance or their passion fur glory, — 
can it be expected that they will murmur at 
the pomp they covet, and the few insignificant 
favours which their prince bestows ? Will 
they be supposed so mean as to be nigganl 
with pence and lavish with millions ? 

This mode of comparison is not new to 
courts: it ou^ht (o have been familiar to 
Louis XIV. if it be true, as there is reason 
for believing, that the building of Versaillei 
cost two thousand millions of livrei. In re- 
spect of expense, this was more than equal to 
a war! but at ieaat it was expended without 
bloodshed, there wm no interruption of trade; 
on the conlmry, it gave vigour to industry, 
and shed lustre over the arts. What a fortu- 
nate source of comparison to the adratstes 
of absolute monarchy I 

There is yet another mod* of ettimatinf 
the justness of any public expenditure — an- 
other source of comparison somewhat leaa 
^Tecahle to the eyes of courtiers. Compare 
the amount of (be proposed expenditure with 
an equal portion of the produce of the moat 
idhurlbcnsome tax. Intbiscoun- 
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with the produce of the tax on law proceed- 
ings, whose elTect is the placing of the great 
majority of the people in a slate of outlawry. 
The option lies between the abolition of this 
tax and the proposed employment of its pro- 
duce. They thus become two rival service*. 
It is a severe test for frivolous eipensei, but 
itia slrictlyjust. Howdiagracefuldoeswaste- 
ful luxury appeu in the budget, when thus 
put in compeCitiDn with the good whose place 
it occupies, or the evil of which it prevents 

From thew observations the practical con- 
clusion is. that the matter of reword being all 
of it coEilIy, none of it ought to be thrown 
sway. This precious matter is like the dew : 
not B drop of it dills upon the earth which 
ha« not previously been drawn up from it. 
An upright sovereign tberefbre gives nothing. 
He buys or he sells. His benevolence eoniisti 
in economy. Would you pruse him for gene- 
rosity? Praise also the guardian who lavishes 
igbif icrvinti tbeproperty of hia pupils. 
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REMUNERATION EX POST FACTO 



The most liberal unonj; ihe Roman Em- 
perors were the tamt worthleBB ; for eiBmple, 
Caligula, Claudiufl, Nero, Otho, Vilclliua, 
Commodui, HeliogHbalui. and Caracalla : the 
be>il, u Aiifpiatiii. Veep8«iui, Antoninus, 
Mhtc^ui Aureliiis, and Pertinu, were frugal. 
(_E>prit det LoU, lir. v. ch. xviii.) 

A most imporluit leasoii to sovereigns : it 
vmw them not to value themselves upon the 
virtue of generosit]' — in short, not to think 
that in their station generosity it a virtue. 
If not a strielly logical Hrgumeiit, it is, bow- 
t!ver, A popular lud persuasive induction : — 
" Esteem not younelves to l>e good prineei 
for ■ quftlily in which you have been out- 
stripped bj Ibe worst." 



CHAPTEK VI. 



In the preceding chapter it was stated, that 
inarcoidince with the principle of ulilitr. Ihe 
costly matter of renard ought only to be em- 
ployed in Ihe production of service; and that. 
in accordance with tiiat principle, ■ reward 
can only consist of a portion of the matter of 
reward, employed as a molivt for the produc- 
tion of (ervice. This would seem to exclude 
everything which can be called liberality — 
every Bct by which a reward maybe bestowed 
upon any service to which it has not been 
promised beforehand. 

Such may appear the consequence at first 
sight. A reward, it may be said, ought only 
to be bestowed upon the performance of the 
service to which it has been promised ; since 
it is only where it has been foreseen, (bat it 
con have operated u a motive. Wby then 
bestow it upon a service, how useful and im- 
portant soever, to which it has not been pro- 
mised? The service you would have been 
witling to purchase, at the expense of ■ cer- 
tain reward, has been happily rendered with- 
out any engagement on your part to bear tbe 
expense. Why, therefore, thould any reward 
be bestowed ? why pretend to employ reward 
in the production of an eflect which has been 
produced witbontit? Is not this a useless 
employment of reward? — a not this an ex- 
penditure in pure wnslc? 

Certainly such an expense cannot be jus- 
tified as a means of producing an efTeet, which 
has by the supposition already been produced; 
but it may be justified as serving to give Mrth 
to other effects of a lilic nature, as likely to 
cause future lervices to be rendered, which 
will agree with those that are past ~- at least 
inlhis. ihut they are services. A reward which 
thus follows the service may be styled an 
ex pott /ado, or unprooiised reward. The 
Sociely of Aril bos recognised and employed 
this distinction. A reward bestowed in ful- 
filment of a promise, upon the performance of 




a spedfied service, ii^ called a prcmiuia. A 
reward bestowed without previous promise, 
is called a tmunlg. 

To make it a rule never to grunt a reward 
which has not been promised, ii to tie up the 
hands of true liberality, and to renounce all 
chance of receiving any new kind of service. 
There is only one supposition which can jus- 
tify this parsimony: it is, that every service 
has been foreseen and endowed beforehand. 
Whether legislation will ever attain this per- 
fection, I pretend not to know. It has not 
attained it a* yet; and till it be attained, 
sovereigns may reckon liberality amongst Ihe 
number of their virtues. 

Rewards which in this manner arc the 
fruits of liberality, possess a great advantage 
over those which are awarded in virtue of 
■ promise. These. conSned to one object, 
operate onlj upon the Individual service spe- 
cilied. The genial influence of the others ex- 
tends over Ihe whole theatre of meritorious 
actions. These are useful jn detemiining 
researches to a particular point; tbe others 
present an invitation to extend them to every- 
thingwhichthehumanmindcangrasp. Tliew 
are like the water which tbe hand of a gar- 
dcnerdirectatoa parliculardower; Ibe others 
are like the dew which is distilled over Ihe 
whole sur&ce of the earth. 

A promised reward, bestowed upon one who 
has not deserved it, is entirely loit. An un- 
promised reward, thus improperly bestowed, 
is not necessarily lost. The band of liberality 
has been deceived, but the utility of the re- 
ward is not altogether thrown away, whilst 
opportunily is left for a better application of 
it in future. Had Alexander lavished upon 
tbe man who, to obtain his bounty, exhibited 
hia skill in darting grains of millet through 
theeyeof nneedle, Ibe revrards he bestowed 
upon Aristotle, it would have been a proof 
of prodigality and folly, whose effect would 
have been to multiply the nee of mounte- 
banks and jugglers. In rewarding Aristotle, 
he, without doubt, rewarded much jargon, 
of no greater value than this man's sleight of 
hand in darling millet ; but since, in Ibe midst 
of this jargon, a certain quantily of useful, 
and at tbat time new, truth was found, the 
rewards which this celebrated philosopher 
received may justly be placed to the account 
of useful Hberality: their tendency was to 
multiply the precious race of inslructoii of 
mankind — tbe race of philosophers. 

In fact, certain acts of bberalilj, which 
coulil not be justified, if considered as pro- 
mised rewards, may deserve more or less In- 
dulgence, may possesa a sort of utility of the 
same kind as that which belongs lo rewards 
not promiied. Even Ihe act regarded ai ser- 
vice may not slrictly deserve to be cotmeded 
with reward; but the disposition displayed 
by the dbtribulinf band in awarding a rccom- 
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gii'iiiic, may ^ve birlh la the expectation ofti- 
iiiilxr rewnrdi for really iDeriloriou) service. 
Rewirds beatawed in puriunnce of & pro- 
laite, may be considered as conferred accord- 
ing to ■ law belonging [o the claaa.oi' irritlen 
Liwii whilst unpromiaed rewords, though not 
productive of similar evils, may be considered 
a* cslabliihittg a kind of law, or rather tadt 
rule, analogous to that eiilablished by meant 
of puniahmenl, in what is called nmcrillm 
laa. It would be fortunate, indeed, if the 
penal law might remain unwritten with as 
little inconvenience as remuneratory law. In 
the penal, and even the jsommonly called ci- 
vil branebe?, these unwritten laws develope 
themselves by a train of hardships, not tosny 
ofinjurieii whilst the worst which cAn happen 
in the remuneratory branch of unwritten law 
ii this, that, by reason of its being unknown, 
it may become a tissue of useless bounty. 

Catherine EI. did not allow the remune- 
ratory branch of her laws to be eiposed even 
to this danger, from which (here is so little 
to he feared. Had thebandofliherHlity been 
expanded — was the dew of reward poured 
out upon the head of merit — immediately 
inserted in the Gau^lte, the notification of 
the reward connected with the name of the 
individual, and the service whidi had de- 
served it, was resounded throughout the 
most distant and unfrequented ports of her 
vast empire. It would have been altogether 
glorious, bad she hastened to give the same 
character of publicity and certainty to liiose 
other branches of unwritten law, in which it 
is required with so much greater urgency, 
and had she never conferred fiivoiirs which 
she would have blushed to see gazetted. 

In England, a noble example of reward, 
expoit/arto, was exhibited in connexion with 
the first establishment of mail-coaches. The 
manager of a provincial theatre having pro- 
posed to the minister this plan for the better 
convejante of letters, the plan was received, 
and having been tried in one part of the king- 
dom, it was afterwards extended to the whole : 
and this service being in consequence pet- 
formed with ■ celerity and economy of which 
formerly there was no idea,* — aa a reward, 
the inventor was appointed Comptroller-ge- 
neral of the Poat-olfice, with a salary of 
£1500 per annum, besides a proportion of 
the savings. A reward thus judicious and 
equitable, transports us lo Iht yiar 2440.t It 
is equivalent to a proclamation to this effect 
— " Men of Junius and industry, employ youi 
talents tbrlbe service of your country i exeri 
ynursclvei to the utmost ; produce your plans; 
their reception shall depend alone upon the 
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pinion funned of their utility ; your eoun- 
■y will not grudge the labour ueeeiiary fol 
lelr examinatiun. Good intetiiloiis shall not 
be treated with contempt ; you Hhall not be 
nicknamed projectors by the idle and tbe in- 
capable. Your plans shall not be disregarded 
because of their authors; they shall not be 
thrown aside because Iheyare est raorcG nary, 
provided they be useful. Impartiality shall 
preside at their examination, and their utility 
shall he the measure of your reward." 

There may appear at first sight a disere. 
pancy between this and the immediately pre- 
ceding chapter, but it is only in appearance. 
I say here, no less than heretofore, that the 
upright dispenser uf public treasures give* 
nothing. He buys or he sells. Witb promised 
rewards he purchases bespoken, cleaily de- 
fined, and limited services; with unproRiited 
rewards he purchases services unbespoken, 
indeterminate, and infinite. The difficulty 
in both cases consiBts in making a proper 
choice of the action to be rewarded. Tbia 
choice will furm the subject of subsequent 
consideration. 

CHAPTER VIJ. 



WHEaEFORF, fbraugbout the whole field of 
legislation, cannot reward he substituted tor 
punishment? Is hope a leas powerful incen- 
tive lo action than fear? When apolitical 
pharmacopcria has the command of both in- 
l;;redienls, wherefore employ thebitterimtemd 
of the sweet? 

To these natural but unreflecting inquiiiei, 
I reply by a maxim that at first view may 
appear parndoiicsl ; — ■■ Reward ought never 
to be employed, when the same effect can be 
produced by punixbment." And, in support 
of this paradox, I employ another : — " Let 
the means be penal, and the desired effect 
may he attained without giving birth (O suf- 
fering: let the means be remuneratory, and 
(uBering is inevilahle." 

The oracular style, however, being no 
longer in fashion, 1 shall in plain language 
give the solution of this enigma. 

When a punishment is denounced against 
the breach ofa law, if the law be not hniken. 
no one need be punished. When a reward 
is promised to obedience, if everybody obey 
the law, evcrybotty ought to be rewarded. 
A demand for rewards is thus created : and 
these rewards can only be derived irom tha 
labourof the people, and contribuliooa levied 
upon their property. 

In comparing the respective properties of 
punishment and reward, we shall find tbattha 
first is infinite in quantity, poatrjkl In ill 
operation, and ctrtmn in its eflecl. so that it 
ouinot be rusislvd : that the second ia tx*. 
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tremely hmileil in quantity, olWntimes uvajt 
in it> openiliDTi, and at ill limea uiicerlii ' 
its effect: tbe desire after it varying en 
ingly, according to the rliaracler anii 
cunutancei of individual*. We may remark 
again, that the prospect orpunislinieat (addena, 
wbilit tbat of revard animates the mind ; that 
puni«hre»ent blunts, while reward sharpens the 
activity ; that puiusbmeut diminishes energy, 
while reward Bugmenl* it. 

It is reward alone, and not punishment. 
wbicb a man ought to employ, when his ob- 
ject ii to prneare servicen, tbe performance 
of which may or may not be in the power of 
those with whom he has to do. This con- 
sidered, were it iieretasry to draw a rough 
line iMttween tbe provinces of reward and 
punishment in ■ few words, we might say, 
that punishment was peculiarly suited to the 
production of arts of tbe negative stamp — 
reward to the production of acts of the po- 
sitive iitamp. Tout itiU and do nothing, is 
in tbe power of every man Mall times: to per- 
form n given lerviceisin many instances in Ihe 
power of on« individual alone, and that only 
upon one individual occasion. This arrange- 
ment ofnalure suits very well with the unli- 
iiited plenitude of the Fund of punishment on 
the one hand, and the limited amplitude of tbe 
fund of re ward on the other. Tbe negative acts, 
of wliich the pence and wi.'lfiire of mankind 
require the performance, ire incessant and in- 
numerable, and must be exacted ut the hands 
of every man -. the positive acts, of which the 
{leribrmance it required, are comparatively 
lew, perfonnable only by cerlnin pertons, and 
by them on eertun occasions only. Not to 
steal, not to murder, not to rub, must be re- 
quired at all times at the hands of every mun : 
tu take ibe ficlil fur the purpose of national 
defence — (o occupy a place in the superior 
ilepsrtmenli of eaecutive or legislative go- 
vernment — are acts which it is neither neces- 
sary nor proper to exact at the bands of more 
Iban a few, or of them except on partieular 
oecBsiDns. To discover a specific remedy for 
a direase, to ani]yi« a mineral, to invent a 
method of oiccrtaining a ship's longitude 
within a given dintunce, to determine the 
quadrature of such or such a curve, — are 
works which, if done by one man, need never 

It is thus also with regard to such eitra- 
ordtniry services as depend upon accident ; 
audi as the giving of information when re- 
quired, either in the judicial or any other 
branrb of administration. Are you ignorant 
whether an individual n in [toasetiion of tbe 
information in question, or if in possession of 
it. whether he be disposed to coinmunicale it? 
Punishment would most probably be both in- 
elTicnrious and unjust as a means of acqiuring 
this knowledge; resort, then, to reward. 

In regard to catraordinary services de- 




pending upon personal qualification, the im- 
propriety of punishment and tbe propriety of 
reward are the greater, when the utility of 
the service is susceptible of an indeterminate 
degree of eicellencei as i« the Case with 
works of literature, of Eciciice. and the iine 
art*. In these Cases, reward not only oills 
forth into eiercise talents Steady existing, 
but even creates them where they did not 
exist. It is the property of hope, one of the 
modiScationa of joy. to put a man, ai tbe 
phrase is, into spirits; that is, to increase the 
rapidity with wbicb tbe ideas be is conver- 
sant ahont succeed each other, and thus to 
strengthen his powers of combination and in- 
vention, by presenting to him agreater variety 
of objects. The itruniccr the hope, so that 
it have not the effect of drawing the thoughts 
out of tbe proper channel, tbe more rapid 
the succession of ideas; the more extensive 
and varied the trains formed by the principle 
of association, (he better fed, as it were, and 
more vigorous, will be the powers of inven- 
tion. In this state, tbe attention is more 
steady, the imagination more alert, and (be 
individual, elevated by his success, beholds 
the eareerof invention displayed before him, 
and discovers within himself resources of 
which he had bitberto been ignorant. 

On (he one hand, let fear be the only mo- 
tive that prompts a man to exert himself, he 
Mrlll exert himself just so much as he thinks 
necessary to exempt him from (hat fear, and 
no more : but let hope he the motive, he will 
exert himsell to the utmost, especially if he 
have reason to think that tbe magnitude of 
Ibe reward for what comes to thesame thing, 
(he probability of attaining it) will rise in pro- 
portion to the success of his excrtioni. 

Such is the nature of extraordinary ser- 
vices, that it it neither practicable nor de- 
sirable for them lo be performed by a large 
multitude of persons. If punishment, then, 
were the means employed to induce men to 
perform them, it would be necessary to pilch 
upon some select persons as those on whom 
to impose tbe obligation. But of the personal 
qualificatioos of individuals, the legislator, as 
Bucb, can have no knowledge. The case will 
also be nearly the same, even with the exe- 
cutive magistrate, if the number of tbe per- 
sons under hit department be conHderalile : 
for antecedently to specific experience in (he 
very line in question, a man's personal quali- 
Gcatiofis for any such extraordinary task are 
not to be conjectured o priori, but from an 
intimate acquunlance — such an acquaintance 
as it is impouihle a mau should have with 
a large number. Tbe consequence is, that 
among any multitude of persons thus taken 
at random, (be greater number would not 
perform the task, because they would not be 
able lo perform it. But in this case, by th« 
aiippnsilian, they must all be punished: b«i> 
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laid on in tvute, and pecfaaps the 
compassed afler all — a mru£ of puniahment 
iinpurling beyond corapariMm more pain than 
ic would coat to provide a auRicJeiit quantity 



of re 






On the other hand, Itt reward be employed, 
mild not an atom nei'd be spent in waite ; for 
It may be eiuily lo applied, and it ii common 
■u to apply it, that it ihall be bestowed in 
those initancea only in whidi the end ii com- 
pared—, in (boae instances in which not only 
a benefit is attained, but ■ benefit more than 
ciiiivalcnt to the eipen«e. By punishment, a 
pent expense would be incurred, and tbat for 
the sake of a faint chance of success : by re- 
ward, a Bmall cipcnae is incurred, and that 
not without a certainty of suceeaa. 

Again, punishment in these cases would 
not only be less likely to produce (be requi- 
site effect, but would have a tendency to pre- 
vent it. How UitU soever the ma^trate 
might be qualified to collect and to judge of 
appearancesof capacity, forsuch appearances 
he would, however, naturally keepsomc sort 
of look-out. To exliihit those appearances 
would therefore be lo run a chance of in- 
curring; the oblijiation and the punishment 
annexed to it. The consequence is obvious: 
to make sure of not appearing qualified, men 
would take care not (o be so. We are told, 
thni in Siun, when a man has a tree of extra- 
ordinary' ffood fruit, it Is seized for tbe king's 
me. If this be true, we may well imagine 
that gardening does not make any very ex- 
traordinary progress in the neighbourhood of 
the court of Sinm. Nature must do much, 
fur art, we maybe certain, will do nothing. We 
are told upon better authority, of a time when 
it was the custom to give commisaions to 
officers lo look out for the best singers, and 
press them into the king's service : unless 
they were well paid at the same rime, which 
would have rendered the alarm occasioned hy 
pressing needless, one would not give much 
to hear the music of that day. 

That selection, which in cases like these is 
■o impracticable in public, is not equally so 
in fkimestic life. To parents and otfaei pre- 
ceptors, it i* by no meaui impracllcahle lo 
make use of punishment as a motive. They 
are envied to use it, because the intimacy 
of Iheir acquaintance with tbeit pupils in 
general cnablea them to give a pretty good 
guess at what they are able to perform. It 
may, perhaps, even tie necessary to have re- 
course to this incentive — hefore the natural 
love of ease has been got under by habit, and 
iipeciatly before the auxiliary motive of the 
lore of reputation has taken root, and while 
the tender intellect has not as yet acquired 
■ufficient » pansion andfirmnesBloreceiveand 
fBtain the impressions of distant pleasure!. 

1 lay peihaps — Sot it rarlainly might be 



if punishment 1 practicable lo do with much leas of this bitter 
th. .^A nnt recipe, than in the present stale of education 
is commonly applied. All apparatus contrived 
on purpose mightat least bcspsrcd. Toward* 
providing a i-uIlicienC stock of incentives for 
all purposes, a great deal more might ho done 
than is commonly done, in the way of reward 
alone : by a little ingenuity In the invention, ' 
and a little frugality in tbe applicattDni 1^ ' 
catabliabing a constant connexion between { 
enjoyment and desert : granting little or no> 
thing but what is purchased ; and (bus tranv- i 
forminginto rewards the whole stock of grati- 
fication, or at least so much of it as is requisite. 
If punishment should still be necessary, n 
privations seem to afford in all case* a a 
cicnt store. A complete stock of incent 
might thus be formed out of enjoyments alone i 
punishment, by the suspension of sue 
habitual: reward, by the application 
as occasionally arise.* 

But even when applied by parents and pre- 
ceptors, punishment, haw well soever it mar 
succeed in r^>}ng skill to its ordinary level, j 
will never raise it higher: one of ibe Imper- 
fections of punishment remains still insuper- 
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minds to qualify them for the achievement oj 
extraordinary worka of gem'un, the budncM 
is best managed, and indeed in a certain i^ t 
gree is cummoidy managed, hy puniihmvnti 
and rewards together ; in such sort, that W 
the earlier part of man's career, and in tbft I 
earlier ttsges of the progreis of Ul«nt, ■ 
mixture oT punishments and rewards Mth 
shall be employed : and that, by degrees, p>- , 
nishment shall be dropt altogether, and tba 
force employed consist of rewm^ alone. 
There remains the case in which mwvd 



• See the chapter on Punishment! and RcwanJl 
in Praelieal Educaliitn. by Maria and Lovell 
KdgewDrth — a work which ought to be in the 
hands of every parent. 

•T ... ^|(„ jn^ interest in the public 



apicuous place. His schoDl-rflom resembled m 
tny shop: little carriages, wooilcn bonn, kites, 
balls, and drums, were suspended by rope* or 
hung upon the potti, and the walls were oma- 
mmird wElh balVpennj and penny piiru. £ven 
candidate forrcward. thus bad si wan before ha 
eyea the ohject of his desire, and he knew lbs 
prlcebemuslpaylbTthcipasacuion ofit. Among 
sDlargea number of bofs, it has, hoirerei, been 
found neceuary lo employ severer punishmenti 

sure. Those selected by Mr. UncaaCei deprnd 

cidusivet]' upon the dreid of shame, and have 
been made unifomdy emblematical or chaiac- 
leriatit Their cffitaey far exceeds that of cor- 
poTxl punishment, which children are apt lo 



a decided aversion loc study. 
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a proper. Iivrauw piiniibment — at least pu- 
niBliment nlone — would be UDprofiUble. Bv 
unpraH table, I mean not ineflicadoiii, but 
uneoonamlcal. unfrugal — tbe interest of tbe 
wbole community together being laten into 
tbe aemunt, not fnrgettini; tbst of tbe par- 
tjcnlnr member on whom tbe burtben would 
be lo be imposeil, and eonfeijuentljr the pu- 
niibment, in me uf nun-pErfuTiuaiice, to be 
ill flirted. 

This leeini to be tbe case with all those 
offices wbich, standing alone, are ojficea of 
nere liHrlhea, wbetber tbe party ravouied be 
the pnbtic at largv or any individual or class 
of individuals: in all cases cbc labourer is 
worthj of hia bire ; and unlets it be wbeii 
every man must laliour, no man ought to be 
made lo labour without bia liire — tbe cnm- 
mon soldier no more than ibe general, the 
rommon seaman no more than tbe admiral, 
the constable no more than the judgw, 

True it it, that take any man for example, 
It may with [iropriely be said, that tbe pub- 
lie bas a rigbt lo his serrieet, hai a rif^t to 
fNitninand hit aerriees, for that the interest 
of anv one man ougbt to give way to tbe 
interest of all But if tbl* be true ai to any 
one man who hsppeni to be first taken, 
eqiinlly true ii it of any other, and so in sue- 
cmiioii of every mui. On the one band, 
then, each man is under an obligation to sub- 
mit to any burthen that iball be proposed; 
on the other hand, each man has an ecjual 
right to see the burtben imposed, not upon 
bimseir. bnt upon same other. If either of 
these propodlions betaken in their full ex- 
tent, ae much may be fiud in fiivour of tbe 
one of them ai of the other. In this case, if 
there were no middle course to lake, things 
must rest in ifofufiia, tbe scale of utility must 
remain in equilibrio, one man') intprert weigh- 
ing neither more nor less than anutfaer's ; the 
burthen would be borne by nobody, and the 
immunity of each would be the dcstructian of 
all. But there is a middle course to take, 
whit^h is, to divide tbe burthen, and lay it in 
eijual proportion upon erery mim. 

The principle is Id disputable : tbe applica- 
tion of it is not free from diRicultici. There 
arc many cases in which the individual bur- 
then cannot be divided: an olllee, the duties 
dF wbich it requires but one man to perforin, 
cannot be divided amongst s thousand. Dut 
a mass of profit may be formed sutHcient lo 
counterbalance the inconvenience whirb a 
man would siutun by bearing the olTii-e, Let 
the requisite mats of profit be taken from the 
general fund, and the burtben is distributed 
proportlonably amongst the different members 
of the community.* 

* This supposes the leimrd to donsist in mo- 
ney: if a suHicient rewiud can be provided out 
of honour, or power, witbmii mowy, thelnirthen 
' ' in the fbrmer use is distributed of aounc 



An expedient sometimes practiwd in ilie^e 
cases, is, instead of distributmg the burtben 
of tbe office, to lay it on entire upon some 
one person, BCoording to lot. This prevents 
the injustice there would be in Uying it upon 
any one by design ; but it docs not correct 
tbe inequality. Tbe miscbiels of partiality 
and injustice are obviated; but not so the 
sufTerinjfs of him upon whom tbe unfortunate 
lot fiills. Tbe principle of utility is in this 
case only partially followed. 

It is one of (hose instances in which the 
principle of utility would seem to have ||iven 
occBsion to a wrong concluiion. According 
to this principle, it ia «ld that tbe interest 
of the minority ougbt to be sacrificed to that 
of tbe majority. Tbe conclusion is just, if it 
were impossible to atmd a sacrifice ; palpably 
false, if it is. But to charge this as a defect 
upon the principle itself, is as reasonable as 
it would be to maintain tbat tbe art of book- 
keeping is a mischievous art, because enlriea 
may be omitted. 

Wu are now prepared for establishing a 
comparison between punishment and reward. 

1. Punithment is best adapted fur nistrunt 
or prevention — reward for excitement and 
production: the one is a bridle, the other, a 

9. In every case where very extensive mis- 
chief may be produced bv a single act, and 
particularly in the case of such acts as may 
be performed at any time, punishment is the 
only restraint to be depended on: such istbd 
one of crimes in general. When tbe act en- 
deavoured to be produced la in an eminent 
degree bvtiefidal, it is proper to employ re- 
ward alone, or to combine puuisbment with 
reward, tbat the power of tbe governing mo- 
tive may be doubled. 

3. Considering the abundance of the one, 
and scarcity of the other, punishment is the 
only eligible means of regulating the conduct 
of people in general : reward ought to be re- 
served for directing the actions of parcii^nbtr 
individuals. By ])unishmcnt. mischievous pro- 
pensities are subdued; by reward, valuable 
qualifieations are improved. Puniilimrnt U 
an instrument Ibr ihe extirpation of noiioua 
weeds: reward is a hotbed for mising fruit, 
wbirb would not otherwise be produced. 

4. Necessity compels the employment of 
puuisbment : reward is a luxury. Uiseard 
tbe lirst, and society is dissolved : discard the 
other, and it still continues to subsist, though 
deprived of a portion of its amenity ninl ele- 






'e as that no individual posseifcd 



among all the members of the cumniunliy ovtr 
vhom tile honour Ki>o pncedcncei in the latter 
cue it ii distributed, accoiding to the nature oT 
tbe power, among ill those who are subjeelnl t* 
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of tbe quBliRcations reqiiUite for iii perform' 
uice CUD wilb certainty be lelected, ibe de- 
nunciation of punitbment would only produn 
apprehenaionandmisery, and ili application Ik 
but to mucb injury inOicted in wanton wsale. 
In erery such case, offer a reward, and it 
tnvela fortb in qileit at hidden or unknown 
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is given only when the service ie performed. 
wbeii the advantage obtaiaed either e< 
or surpaasei tbe expense. 

By the help of these observBtion^, we (ball 
be enabled to appreciate the opinion of Chose 
politicians who, after a superficial eiatnina- 
tion of this Euhjeet, condemn legiilatura in 
fieneral for the sparing use made of tbe mat- 
ter of reward. 

The author of The Wmllk of Nalioia. who 
has displayed such eitraordinsry sagaeity in 
all his researcbei, bai upon this point been 
led away by mistaken notions of humanity. 
" Fear," sayi he, " ii in alntoit allcatti a ai- 
terablt inalrumtHt of riovernnieiil." * It is an 
instrument which has oftentimes been much 
perverted from ilE proper use ; but it is a ne- 
cesiary instrument, and (be only one appli- 
cable to the ordinary purposes of society. 

A young king, in the first ardour for im- 

Erovemenl. having resolved to purge bis 
ingdom from all crimes, was not satisfied 
with this aione. His natural gentleness waa 
■hockedat the idea of employing punisbment. 
He determined to abolish it altogether, and 
to effect everything by reward. He began 
with the crime of tbefl : but in a short time, 
all his subjects were entitled to reward ; all of 
tbem were honest. Every day they were enti- 
tled to new rewards 1 their honesty Temained 
inviolate. A scheme for preventing smuggling 
was proposed to him. " Wise king," It was 
said, ■' for every penny that ought to be paid 
into your treoaury, give two, and the hydra 
is vanquished." The victory was certain ; but 
he perceived that, tike that of Pyrrhus, it 
would be somewhat costly. 

A distinction which exists between do- 
mestic and political government may be here 
worth noticing. No sovereitn is so rich as 
to be able to effect everything by rfword: 
there is no parent who msy nut. At Sparta, 
■ Int of block bread was the reward of skill. 
The stock of pleasures and of wants is an 
inexhaustible fund of rewaid in the hands of 
those parents who know how to employ it. 

CHAPTER VIII. 



A KEWAID is mischievous when 

i> to produce otTences, or to give birth 

noxious dispositions. 

■ Wealth of NaUuu., B. V. th. 16. 



To olTi'r a reward to an individual as on in- 
ducement to him to commit an act prohibited 
by law. is to attempt to suborn him : the of- 
fence may be called sti6araa(iDn. Upon the 
present occasion, this illegal subornation it 
not the subject of consideration. Tbe re- 
wards of which we are about to f peak, have 
a corruptive tendency, but do not possets the 
charBcter of crimes : they are authorized by 
custom, sanctioned by the Inws, and given 
and received without disguise, without cri- 
minal intention : the evil is done with a pure 
conscience, and often with the public appro- 
bation. They are the result of erroneous con- 
ceptions, the efferta of universal prejudice, 
or long-eatablisked habit, which, as Montdgne 
says, bUnls tlit aaittntn of the jadgmeyit. 

The present is one of those extremely de- 
licate topics, in respect of which it may ba 
more prudent to put tbe reader in the path 
of truth, and leave him to travel by himself 
in quest of discoveries, than going through 
the subject in detail, to wound established 
opinions, or Interfere with individual inte- 
rests. Without restricting myself to any pre- 
cise order, I shall therefore exhibit some few 
example* in which the mischievous tendency 
is too palpable to admit of denial, and I ahaU 
begin with an incontrovertible maxim, whicli 
will furnish the criterion of which we arti 
upon the present occasion in search for dis- 
tinguishing good from evil : — 

*' Upon ^1 occasionsavoidbestowingmj. 
" thing in the shape of reward, which maj 
" tend to interfere with the performance m 

According to this rule, a judge ought not 
to lind himiielf interested in the prolongation 
of law proceedings — tbe minister of slate in 
the promotion of wars — the superintendent 
in promoting expensQ_the moral preceptor 
in settingon example of insinserity — the man 
of letters in maintaining mischievous preju- 
dices at tbe expense of truth. The more 
narrowly we scrutiniie into the sources of 
public evils, tbe more tborougbly shall we be 
convinced that they ought to be attributed 
to tbe neglect of ttus fundamental rule. 

In support of this maxim, il is not necessary 
to ascribe to men in general an extraordinary 
proclivity towards corruption : ordinary pru- 
dence and probity are sufficient to enable a 
man to resist temptations to crimes, or to lead 
him to abstain from whatever is reputed dis- 
hoDourable ; but it requires somewhat more 
than ordinary honesty and prudence to be 
proof against the seductions of on interest 
that sets with continual energy, and whose 
temptations are not opposed either by the fear 
of legal punitbment. or (he condemnation of 
public opinion : to yield to such temptations, 
it is only necessary for him to follow in the 
beaten track, in whicli be will be cheered by 
Ibe presence of a multitude of fellow-traveU 
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lera.ond eticournt'ed by the example of his au- 
periorj. To resiit thc*e ieciuction», he must 
expose bicdself to the imputftlion of linguln- 
litf — he mutt prorlumthut he is hetCerthan 
uthvri — be must condemn bis colleagues and 
piedeceuora. and be bold enough to make an 
eihitntion of his probity. Such magnani- 
inicy ii not altogether unemnpled, but we 
mUHt not reckon upon prodigies. There are 
even some canes in which, by its seeresy, (his 
ieduetive intereit is lo much the more mifi> 
etiievoua: tt operates like a roncealed mag- 
nel, and produces errors in the moral conduct 
Bgainsi which there has been no previous warn- 
ing. We have taid thai the legislator ought 
to endeavour to combine interest with duty ; 
fbi a still stronger reason ought be to avoid 
as mueh as possible everything that yields to 
the pubtic functioniry a certain or a casual, a 
knotfrii or an unknown profit, resulting from 
the omission or violation of his duties: we 
now proceed to give a few examples. 

In England, the superior judges, beijde 
their ample salariei. which it would be im- 
proper to grudge them, receive certain feei 
whieb it is impossible not to grudge tbeio; 
■inee it ia from this source ilone that they 
can generally be considered liable to corrup- 
tion, and that so mueh the more easily, since 
they may be subject lo its influence without 
themselves perceiving it. These feea are 
multiplied in proportion to Ibe incidents of 
procedure, the multiplication of which inci- 
dents propartionably increases the expense 
and delay of obtaining justice. In one case, 
a judge receives nearly SA for tying, for six 
mortbi or ■ year, the hands of justice; and 
this in one of those coses In which indolence 
adds her seductions to those of avarice, and 
the whole ia effected in the prescuce of no 
other witnesses than such as are jirged on- 
ward by a Btill stronger interest to aggravate 
tbe abuse. 

Another example from among a thousand. 
Under the Lord Chancu'ltor, there are twelve 
subordinate judges called Maitai in Chan- 
ctTg. When an account is to be taken before 
them, the following is the mode of procedure: 
The attorneyl on the one side and the other 
ought lo appear before the maatei, cither alone, 
or in company vrith counsel, as may be con- 
venient. First summons; nobody appears: 
second summons; nobody appears: at length, 
third summons 1 tbe parties appear, and the 
matter is put into train. Care, however, has 
been taken to allow only half an hour or an 
buur to each set of suitors. The (wrties arc 
not always punctual:: the matter is begun, 
the clock strilies, and then the matter is dis- 
missed. At the following hearing it is ne- 
resiarjr to begin again. All this is matter of 
etiquette. At each summons, tbe feea to the 
judge* and the counsel are renewed. All the 
world must live Extortion, it is nid, ia to 
IL 



H ^oi- 'I- 



be banished from tbe dwellings uf GiianuL^- 
At some future day, pcrbaps, it will not be 
found a fitting gueit for the Temple uf Jus. 
tice — it will be deemed adviiiable to cha^e 
it Ibence. 

In England as elsewhere, it is asked, why 
lawsuits are eten^? The lawyers say it is 
owing to tbe nature of tbing«. Other people 
say it ia the fault of the Uwyeri. Tbe above 
two little traite, which are as two grains of 
sand picked up in the deserts of Arabia, may 
assist the judgment as to the causes ofdehiy 
in such procctures. 

3. Previously lo the year 1782, the emo- 
luments of tlie paymssler of the army, whoio 
duty as such consisted in signing, ur knowing 
how to sign, his name, were considerably 
higher in time of war than iu time of peace, 
being prindpallj constituted of a per c«nlage 
on the money expended in his dcpartnieiiL. 
This great oRicer, however, always found 
himself a member of parliament ; and it is 
beUeved he was thus paid, not lui signing, 
or knowing bow to sign, hia name, but fur 
talking, and knowing how to talk. Upon a 
question of peace or war, the probity of iLis 
orator must have found itself in somewhat an 
awkward predicament, continually besicEed 
as it must have been by Bellona wilb the 
offer nf an enormous revenue, which was tu 
cease immediately be suffered himself to be 
corrupted by Peace. When Ibe question of 
economical reform was upon the carpet, this 
place was not forgotten. It was generally 
felt at that lime, that sodedded an opposition 
between interest and duly was calculated to 
produce the most pemidous consequencet. 
The emoluments of peace and war were, 
therefore, equaliied by attachingafiied salary 
to the office, and the same plan was adopted 
with respect to various other offices. 

In running over tbe list of funetlonBries, 
from tbe highest to tbe lowest, one cannot 
but be alarmed at the vast proportion of tliein 
who watch for war aa for a prey, it is impos- 
sible lo say to whata degree, by this personid 
interest, the most important measures of go- 
vernment are determined. It cannot be sup- 
posed that ministers of state, gcnersli, admi- 
rals, or members of parliament, nre influenced 
in tbe'ilightest degree by a vile pecuniary in- 
terest. All these honourable persons poaicsi 
probity as well as wisdom, so that a trifle of 
money never can produce tbe slightest in- 
fluence upon their conduct, not even the effert 
of an atom upon the immoveable mass of their 
proliity. Tbe mischief is, that evil-minded 
persona are not convinced by iheir assertion, 
but continue to repeat, that — "Tbe honesty 
wbicb resists temptation is most noble, but 
that which flies from it is most secure." * 



* " Judge A. has a noble soul," was one dif 
«dd to me by one of his friends : " this is what 
be told me was tbe dlfTetcnce tmoeen hinuelf 
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* 4. tn public snd private works of all de- 
■criptionB, it it cuitomiu'}' to pay ibe arcliitei.'t 
■ pvr cents^ upon the aggregate unount ex 
pended. This arrangomsnt i» ■ good one 
-when the sum to be expended U fixed: ther 
u danger in the cantrary case, since the greste 
the expenie, the greater b the architect' 
pecuniary profit. 

5. Veravity is one of the mort important 
bases of human aocicty. The due admini- 
Mcation of justice absolutely depends upon 
it; wbateirer tends to weaken it, saps the 
foundationi of morality, security, and happi- 
nesi. The more we reflecton its importance, 
the more vrt sball be astonished that tegisia' 

I tors have so indiscreetly multiplied the opc- 

lations which tend to weaken itsinflueni^e.* 

When the possession of the revenues, or 

Other privileges attached Co a certmn condi- 

' tion of life, depends upon the previous per- 
ftinnancc of certain acts which are required 
n entering upon that condition, these privi- 
leges cannot bil to operate upon individuals 

I n incentives to the performance of those acts : 
tile edect produced is the same as if they 



irhispeT in my ear, liom momintj tlll'nij^t, and 

ntehl as wdl bsve been talking loa de^ man." 

I wDuldnotiniinusIe the leait suspicion ajnlnit 

Ifae valuroui iudge; had I been constrained to 

iid have been dissipated by the 

owed upon ills friend. 

m of Lord Hale, the model of the 

I Enetish judges, look a cantrary direction. Il 
I Lad been cnslonuify, when upon the circuit, Ifbr 
I the judge to receive f^om the sherilT a cerlnin 
L minibei of loavra of sugar. On one occaiion, a 
f. aberilT who happened to have a suit which au 
. to he tried before him, waiud upon hb loidihip, 
I Md, as was cuitomaty, presented his nigar: 
1 Bale would not receive it. The other judge, if 
^ Iw had been consistent, would have taken lugat 
ftom everybody. 

Gmrrai ruk. —When an bonest man is de- 

rfious of establishing his honesty, he ought lo 

I «nt>lay pR»fi which will serve only for this pur. 

•OK, arid not such a* dishooesty alane can be 

I Interested fn causing to be received. 

Before an assembly of the Roman people, it 
was required of Sinpio that he should lender his 
■ccouDIs. Hisarawerwai — " Romans, on such 
kiday 1 gained • victory; lei us ascend to the 
""-" ' -^ -- m thanks to liieGodi 









Say, besides allowing thai Scipi .. _ „ 

vnrfoi, ill the hlsloriuis have been assured of 
IhecorrectneasofhisaeocmnM. Aitomchadl 
Undatthattitne, most probably I should have 
KOUe tqi with the rest to theCopitol, but I should 
always have nutined a little cuiioiily with ve- 

■ See PrineMei qf Pcml Lav, Part fll. 
Chap. XVUt. O/lhf Enplvgmml ef Ot lUli. 
«1mh J^omNm, Vid. L p. Hi 



were attached to such perfbrmance under the 

lille of reward. 

If, among the number of these acts, pro- 
mises which are never performed are required 
under the sanction of an oatb, these privi- 
leges or other advantages can only be regarded 
as rewards offered for the commission of per- 
jury. If among the number of these acta, it 
be required that certain opinions which are 
not believed should be pretended to be be- 
lieved, these advantages are neither more nor 
less than rewards offered for insincerity. But 
the sanction of an oath once contemned, ii 
contemned at all times. Oaths may after- 
wards be observed, but they will not be ob- 
served because ihey are otiths. 

In the univeruty of Oxford, among whose 
members the greater number of eccleuastical 
benefices ore bestowed, and which even for 
laymen is the most fashionable place of edu- 
cation, — when a young man presents himself 
for admission, his tutor, who is generally a 
clergyman, and the vice-chancellor, who is 
also a clergyman, put into his hands a book of 
statutes, of which theycause him to sweartv . 
observeevery one. At the sametime, itispen- | 
fectly well known to this vice-chancellor and | 
to this tutor, that there never has been any 
person who was able to observe all these sta- 
tutes. It is thus that the first lesson this 
young man letims. and the only lesson he ii 
sure to learn, is a lesson of perjury. 't 

Noristhiaall; hisncit step is to subscribe, 
in testimony of bis beUef, to a dogmatical for- 
mulary composed about two centuries a^, 
asserted by the Church of England to be in- 
fallibly true, and by most other churcbes 
believed lo he as inlallibly false. By thii 
expedient, one class of men is excluded, while 
three classes are admitted. The class ex- 
cluded is composed of men who, either tram 
a sense of honour, or from conscientious mo- 
tives, cannot prevail upon themselves publicly 
and deliberately to utter a lie. The cUssea 
admitted consist — 1. Of those who literally 
believe these dogmas ; 2, Of those who di^ 
believe them ; 3. Of those who sign them 
as they would sign the Alcoran, without 
knowing what they sign, or what they think 
about it. A nearly similar ptaelice is pur- 
sued at Cambridge; and from these two 
sources the clergy of the Church of KngUnd 
are supplied. 

Socrates was accused as a corruptor of 
youth. What was meant by (his accusation, 
I know not. Hut Ibis 1 know, that lo in. 
struct the young in falsehood and perjury, ii 
to corrupt them ; and that the benefit of all 
tbo other lessons they can learn can never 
the mischief of this instrudion.J 
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<!. It may be inquired, whether rewarda or 
otber odvantageB might to bo offered far the 
dcreiice of iny opinion in mitten of theorjr 
or science, or any other subject upon which 
opinioniare divided?' If the question be 
one of pure curioBity. the irorst Utiit oin hap- 
pen ifill be that the reward will be expended 
in wute. Hnt if Ibe opinion ikut hvoured 
hnppen to be > &lie one, and at the sBoie 
time mischievous, the reward will be produc- 
tive of unmiied eril. But whether it be a 
question of eurionly or use, if truth be the 
object desired, the chance of obtuitiini; it ii 
not 90 great as irtien the eandidatca for re- 
ward are allowed to seek it wheresoever it 
may be to be found. If error be to be de- 
fended, to offer a reward for iU defence wofild 
be one, if not the only, method to be adopted. 
Who is there that does not perceive, that to 
obtwn true teatiinony, it is ineipedient to of- 
fer a reward to the witneti who tliall depose 
upon a given side ? — who does not know that 
the ronatant effect of sucli an offer is to dii- 
CTedit the cause of him who makes it? If, 
then, anything he to be gained by aucb par- 
tiality, it can only be by error: truth 
only be a loaer by such pfirlial reward. 

This practice ii attended with another and 
more manifest inconvenience: it is that of 
causing opinions to be professed which are not 
believed ^ of inducing a truculent exchan^, 
not only of truth, but of sincerity, lor money. 

1 do not know if governments ought 
to permit individuals to offer rewards upon 
these eouditions. To cstnblith error, 1 
pudiBte truth, to suborn falsehood j .- these, 
in a few words, are the effects of all retvards 
established in favour of one system tc 
exclusion of all othere. 

7- Charity is ever an amiable virtue ; but if 
injudiciously employed, it is liable to prodi 
more evil t ban good. Hoapitala inconsiderately 
multiplied, regular distribntions of pro visions. 
such as were formerly made at the doors of 
many convents in Spain and Italy, tend to 
habituate a large proportJon of the people to 
idleness and b^gary. A reward thus leered 
to indolence, impoverishes the state and cor- 
rupts the people. Ijinirg (and I annei to this 
word whatever meaning, except that of pro- 
digality, people choose to give to it) luxury, 
that pretended rice so much reprabated by 
the envious and melancholic. Is the steady 
iind Datura! bene&ctor of the humaD specie* ; 
il is a master who is always doing good, even 
when he aims not at it ; he rewards only the 
iiiduitrious. Charity is alto a benefaclor, but 
gKsi circumspection ia required that it may 
prove so. 

8. There is another manner in which re- 
wai^ may be mischievous : by acting in op- 
position to the service required— when, for 



example, the emoluments attached to on of- 
fice are such ai lo afford the means and temp- 
tation not to fulfil tbe duties of it In sucb 
a case, what may appear a paradox is not th« 
Iras a great Irulh : the mhoU doet leu lAua a 
pari t by paying too much, the sovereign is 
less effectually served. But this subject bc- 
lon^^ naturally lo the head of talariet. 

9. Whatever WEakeos the connexion be- 
tween punishments and offences, operates in 
proportion as an encouragement to the cuin- 
mistion of offences. It has the effect of a 
reward offered for their perpetration, for whe- 
ther the inducement to commit offences be 
augmented, or the restraining motives debilu 
tated.theresultin both cases is the same. . . 

ThuH, a tax on justice is an indirect reward ij 
offered for injustice. The same is tbe caaSkl 
with respect to nil technical rules by whicll^ 3 
independently of tbe merits, nullities aru ' - 
trodueed inli>conlractaandinto procedur 
of every rule that excludes the evidence ol 
witness, the only depository of the &ct up 
which depends the due administrsUon of jm 
tice. In a word, it is tbe same with evei 
thing that tends to loosen the connexion bi 
twe£D injury and compensation, between ti 
violation of the law and punishment. 

If we open our eyes, we shall behold t 
same legislators eslablisbing rewardicfor il 
formers, and lues and fees upon law pro 
ceedings: they desire that the first should 
induce men to render them services of whidl 
they stand in need, whilst the latter tend 
to weaken the natural disposition which is 
felt lo render these same aervices. At the 
threshold of the tribunal of justice ore placed 
a bait and a bugbear : the bait operates upon .. 
the few — the bugbear upon the multituile. J 

10. There are cases in which, to avoid >J 
greater inconvenience, it has been found tie- 1 
cessary to dispose of the matter of rewai^ I 
ill such manner as that it shall operate ai 
reward for tbe moat atrocious crime i yet, 
spite of the force of the temptation, tt 
crime ii almost unexampled. I allude to the 
rule established with respect to luccessiona. 
Happily, whatever may be tbe force of the 
seductive motives in this cose, the tutelary 
motives act in full concert with all their en- 
ergy. There are many men who fbr a triHiug 
penonal benefit, for aii advance in rank, or 
even lo gratify their spleen, would without 
scruple USB their utmost exertions to pro- 
duce a war that would cost the lives of two 

or three huidred thousand of their fellow- 
crnturc*; while among these men there 
would not be found perhaps one, who, though 
he were set free from the dread of legal 
punishment, could be induced, for a much 
greater advantage, lo atlempt tbe lifi- of a 
■ingle individual, and still less the life of ft 
parent whose death would put him in |ivBseB. 
" '" '-"■ a tillc. 
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But thoiigli tsw!) onnot he frsmeil for iti 
eomplele removal, nolhiii^ which i-sn Iw done 

■- without inconvenience, o'lgbt to be left un. 

i done. lowatdi rbe diminuliDn of this diui|;Fr. 

>" The persons in<Mt expowd to become its vic- 

I tiina, are Ihoge who sre necessarily placed 
under tbe conlroul of othcra, such u infanlt 
■nd women. It in under tbe guidance of tbie 
principle, tbit our lam in Bome Osea have 
■elected u giurdiani thoie persons upon 
whom no inleresC can devolve in the wsjr of 
Buccefsion. Under the lawi of Sweden, pre- 
cautions of tbe nme description arc observed; 
and it has been cluwhere ibown that thii 
Considention furnishes one of tbe nrgumenls 

^iji lavonr of the liberty of divorce.* 

Contracts relating to insurance furnish an. 
ancc of the »Binc dnnger. These 
in other respects 90 beneficial, have 
given birth to a new species of crime. A man 
iniures a ship or a house at a price greatly 
beyond its vnluc. with tbe intention of set- 
ting (ire to the house or causing the ship to 
be lost, and then, under pretence of coropen- 
ralion for the loss of which be is the author, 
claims tbe money for which the insurance ia 
made. Thus one of the most beneficial in- 
ventionn of civiliwd society is converted into 
a premium for dishonesty, and a punishment 
to virtuous industry. Hod the commiision 
of this crime been attended with less risk, or 
been less diflicuit to conceal, this most admi- 
rable contrivance for softening inevitable ca- 
lamities must hare been abandoned. 
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REKUNeD.AT]ON — 

Factitiods reward is superfluou*. whenever 
nnturol reward is adequate to produce the 
desired effect. 

Under this head mny be classed all inven- 
tions in tbe arts, which are useful to in- 
dividuals, and whose product* may iwcome 
articles of commerce. In the ordinary 
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naturai reward eioctly proportionate 
utility of his discovery, and which will unite 
within itself all the qualities wblch can be 
desired in a factitious reward. After tbe most 
mature consideration, no lovereign can find 
another measure so exact as is thus afforded 
by the free operatiuna of trade. All that the 
government has to do is to secure for a time, 
to the inventor, whatever benefit bis discovery 
mayyield. This iageiierallydone by the grant 
of an exclusive privilege or patent. Or this 
we shall elsewhere apeak more in detail. 

Nut many years ago a grant of £3000 was 
made by parlismcut to a pliysician for tbedis- 

• ."iee FrincipUt qf tite Cinit Code, VoL J. 
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coreryof a yellow dye. That money might, 
without doubt, have been worte employeil. 
But the reward was unnecessary^ for tbii 
discovery, as for all others in the arts, tbe 
proper test of its utility would have been its 
use in manufacturea and commerce. The 
grant of a determinate sum was a loss eilhet 
to the inventor or to the public : to the in- 
ventor, if it were less than he would have 
gained under a patent: to the public, if it 
were more. In a word, wherever patenta for 
inventions are in use, hctitious reward ia 
either groundless or superBuous.t 

1 shall elsewhere treat of the encourage- 
ments to be given to the arts and scienrcF. 
Upon the present occasion, all that I shall 
observe is, that the greater the progress they 
have made, tbe less necessary is it to ttx. the 
public for their support. In this country, for 
example, if the exclusive property in his work 
be secured to an author, a reward is at tbe 
same time secured to him proportionate to 
tbe service he has performed — at least in every 
branchof amusement or instruction that yields 
a sufficient doss of readers. There is no pa- 
tron to be compared with tbe public: and by 
the honour with which it accompanies the 
other rewards it bestows, this patronage baa 
a dedded advantage over any that can be re- 
ceived from any other source. 

With respect to the rewards that jn some 
European autea have been beatuwcd upon 
poeta, the amount of them is so insignificant 
as to BBVe them from (be severe acrultuy to 
which they might, under other circumstance*, 
bave found themselves exposed. There are 
Eome countries in which the relish for lite- 
rature ia confined to such smalt numbers, that 
it may, upon the whole, be beneficial to en- 
courage it by lactitious rewards. But if we 
consider bow intense are the enjoyments cf 
the man bum with poetic talents, the sud- 
den reputation which tbey produce, and tbe 
ample profit tbey oltcn yield, espedalty in the 
dramatic line, it will be found that tbe na- 



+ Parliament has granted, in twoseveral sums, 
£30,IH)0 Id Di. Jennei, so edebraird by hit in. 
ventwn or intioductionof the ajsiem of vaccina- 
tion. Thb may be considered, perhapt, rather H 
an IndenmiHcaliim ihanateward — atleaattban 
■ revaid proportionate lo the lervice : I aay in- 
demnification, because the labour, tbe reseatchex, 
the correspondence, the time employed in com- 
mitting 10 stiling, in teaching and in establish- 
ing, hla new svstem, were so many stcriliees of 
the profits of hlspnireasion. As to the natiinl 
lewatd that he gained bThiadiBcovery,itwa> no- 
thing : It impoverished instead of euricbinf[ biiti. 

TheTiheniliiy with which the nhyslr "- ■- 

out Europe have encouraged a i 
haa lapped off one of the most lucn 
of their prnTession, ba mosthnnon 
in the annals of medicine. Whei 
the lawyers entering inu) rivalship 



A 



Cii. X.] PROPORTION AS TO REWARDS. 

turmi rewards >ttiu^h?d tn them are br from 
being ineoniiderablei and that, at Uast, our 
attention ougbt, in the Ent place, to b« di- 
rected to the depanment of the science*, the 
approBcliea to wfaich are repulsive, and the 
utility of which ii indisputable. Happiness 
depends upon the correctness of the facli 
with which our mind is futniihed, and the 
rectitude of our judpnent ; but poetrj has no 
very direct tendency to produce either cor- 
rectneu of knowledge or rectitude of judg- 
ment. For one instance in which it has been 
employed to combat mischievoui prejudices, 
a thousand might be cited in which they have 
been fostered and propagated by it. Homer 
is the greatest of poets : where shall we place 
him among moralisls? Can any great advan- 
tage be derived from the imitation of his Rods 
and heroes? 1 do not cDndemu prizes for 
poetry where the object is to excite youthful 
emulation ; 1 only desire that serious and 
truly useful pursuits may receive a propot- 
tionate encouragement. 
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tv conferring reward, the observance of exact 
rules of proportion is not nearly of the same 
iinportHnre. as in the infliction of punish- 
ment. These rules cannot, however, be ne- 
glected with impunity. If too great a reward 
be held out for a given service, competitors 
ivill be Btlraeted from more useful pursuit 
If too little, the desired service will cithi 
not Iw rendered, or will not be rendered i 
perfection. 

Rule I. The aggregate value of the natur 
(ind factitious reward ought not to he less 
than sufficient to outweigh the burthen of 
the service. 

Itule H. Factitious rewsfds may be ilimi- 
niihed, in proportion as natural rewards are 

These two rules present three subjects to 
our observation: — I. The nalunl burtJicns 
attached to the service; — 2. The natural 
rewards which either do or do not require 
factitious reward to supply their deficiency ; 
— 8. The drawback, more or less bidden, 
which in a variety of cases alters the apparent 
value of the reward, 

I. The natural burthens of any particular 
service, may be comprised under the folloi 
infr beads:— The inten«ty of labour requiri 
in its performance, — the ulterior uneasine 
which may arise from ita particular character, 
-^ the physical danger attending it, — the 
expenses or other sacrilices necessarily made 
previously to ita eierdse, — the discredit 
attached tO <f , — the peculiar enmities 
produces. The wages of labour in different 
branches of trade, are regulated in exact 
proportion to the combination of these seven] 
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To Ihc legislator, however, 
except in cases where it may be reoeiaiiry to 
add lactitious to natural reward, cousiders- 
tions of this sort are in general subjects only 
of speculation.* 

That any particular service is more or lees 
highly priced, is of little importance : it af- 
fects the individuals only who stand in need 
of it. The competition between those who 
want and those who can supply, fixes the 
price of all services in the most fitting mon- 
ner. It is sufficient that the demand be public 
and free. To assist, if necessary, in giving 
publioty to the demand, and in maintaining 
reciprocal liberty in such transactions, is all 
that the legislator ougbt do do. 

S. Natursl rewards arc liable to be insuf- 
tieient. in relation to services, whose utility 
extends to tbe whole community, without 
producing particular advantage to any one 
individual more than another. Of this nature 
are pubUc employments. It is true, many 
public employments are attended by naturnl 
rewards in the shape of honour, power, the 
means of serving one's cotuiexiotis. and de- 
serving the public gratitude; and when these 
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superfluous. To their ar 
others of their great officers of state, the Ve- 
netians never gave any peeuniaryreward. In 
England, the public functions of theritrs and 
justices of the peace are generally disciiarged 
by opulent and in dependent individual 9. whose 
only reward consists in the respect and power 
attached to those offices. 

3. There ace many circumstances whieU 
may diminish the value of a reward, without 
beinggenerallyknuH'n beforehand, but ngu nit 
all of which it is proper to guard. Does the 
reward consist of money ? Its value may be 
diminished by a burthen of the same nature, 
by a burthen in the shape of honour 
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another, as well as with then 
Hy these means, the value of a reward may 
aomeliine* be reduced to nothing, and even 
become negative. 

In this country, where, properly speaking, 
there is no public prosecutor, many oflcnces, 
which no individual has any peculiar interest 
in prosecuting, are liable to remain unpu- 
nished, Inthe way of remedy, the law offers 
from £10 to £iO, to be levied upon the goods 
of the olfender, to whoever will auccessliilly 
undertake this function : sometimes it is 
added, that the expenses will be repaid in case 
of conviction: sometimes this is not piomiaed. 
These expenses may amount to thirty, fifty, 
and even one hundred pounds; it is seldniu 
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eo little Si twenty pounda. AAer 
thts. can we be aunirised that the Uwi are 
Imperfectly obeyed ? 

It may be added, that it is coaeidered dis- 
honotirahle to attend to Ibis eummons of the 
laws. An indlTidulI who in tbi( manner 
endeaTOura to aerve hia country, is called an 
informer i and leii public opinion abould not 
be sufficient to brand bim with infemy, lie 
aervants of the taw. and even the laws Ihem- 
■elves. have on some occouoni endeavoured 
to Gx the atain. The number of private pro- 
■eeutora would be much more numerous, if, 
inatttad of the inaidiouB offer of a reward, nu 
indemnification were aubstiluted. The diaho- 
n Durable offer being aup pressed, the diabonour 
itself would cease. And who can say, when 
by aiLcb an arrangement the cireumitance 
(rtiich ofibnda it ia removed, whether honour 
itself may not be pressed into the service of 

is another mae in which, by the ne- 
^gligcnce of legal and ollirial arrangements, a 
' Mnsiderable and certain expense is attached 
to and made to precede a variable and un- 
certain reward. A new idea preaenta itself 
to some worluniui or artiat. Knowing that 
the tawa grant to every inventor a privilege 
to enable hint eicluaively to reap the profit! 
of hia invention, he enjoys by antidpatJon hia 
■ucccBi, and labours to perfect his invention. 
Having, in the prosecution of his discovery, 
consumed, perhaps, the greater part of his 
property and his life, his invention is com- 
plete. He goei, with a joyful heart, to the 
public otHce to aak for hia patent. But what 
does he encounter? Clerks, lawyers, and 
officers of state, who reap beforehand the 
frulta of bi» industry. This privilege ii not 
given, but is, in foci, lold far from £100 to 
£200 — sums greater perhaps than he ever 
posseaaed inbis life. He findi himself caught 
in a snore, which the law, or rather citortion 
which bos obtained the force of law, has 
spread for the induatrioua Inventor. It is a 
tax levied upon ingenuity, and no man can 
set bounds to the value of the lervicca it 
may have lost to the nation. 

Ilule III. Reward should be adjusted in 
such a manner to each particular service, tbat 
fur every part of the benefit there may be a 
nintive to induce a man to give birth to it. 

In other words, the value of the reward 
nufiht to advance step hy step with the value 
of the aerriix. This rule ie more accurately 
followed in respect of rewords than of punish- 
ments. If ■ man steal a quantity of roTD, the 
punishment is the same, whether he steal one 
buBbel or ten g hut when a premium ia given 
fur the exportation of com, the amount of 
the premium bears an exact proportion to (he 
■mount exported. To be consistent in mat- 
ters of legislation, th« acale ought to he as 
icgiilar in the one nse as in the other. 

The utility of this rule is put beyond doubt 
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be observed be- ' 



the quantity of work performed by i 
employed by the day, and men employed by 
the piece. When a ditch ia to be dug, and 
the work is divided between one set of men 
working by the day. and another set working 
by the piece, there is no difliculty in predict- 
ing which set will have finished first. 

Hope, and perhaps emulation, are the mo- 
tives which actuate the labourer by the piece: 
the motive which actuates the labourer by ihe 
day is fear — fear of being discharged in case 
of manifest and eitraoidinary idleness. 

It must not, however, be forgotten, tbat 
there are many aorta of work in respect of 
which it is improper to adopt this mode of 
payment ; which tends indeed to produce the 
greatest quantity of labour, but at Ihe same 
time is calculated to give birth to negligence 
and precipitation. This method ought only 
to be employed in caiea where the quality rf 
the work can easily be discerned, and its im- 
perfections (if any) detected. 

The value of a reword may be increased 
or diminished, in respect of certainty as well 
as amount : when, therefore, any aervicea 
require frequently renewed eSbrts, it is de- 
sirable that each eSbrt should render the pro- 
bability of its attainment mor« certain. 

Arrangements should be made for connect- 
ing services with reward, in such manner that 
the attunmcnt of the reward aholl remain un- 
certain, without, however, ceasing to be more 
probable than the eonlrary event. The fa- 
culties of the individual employed will thus 
naturally be kept upon the full stretch. Thia 
is accomplished when a competition u esta- 
blished between two or more persons, and a 
reward is promised to that one who shall ren- 
der service in the moat eminent degree, whe- 
ther it respect the quantity or the quality of 
the service proposed. 

Hole IV. When twoaervicescome in com- 
petition, of which a man cannot be induced 
to perform both, the reward for the greater 
service ought U> be sufBcient to induce him 
to prefer it to the leaa. 

In a certain country, matters arc so ar- 
ranged, that more is to be gained by building 
ships on the old plan, than by inventing betr 
lert by taking one ship, than by blockading 
a hundred ; by plimdering at sea. than by 
fighting; by distorting the eatablished laws, 
than by executing them; by clamouring for 
or agunst ministers, than by showing in what 
mwinrr the laws may be improved. It must 
however be admitted, that in respect of some 
of theie abuses, it would be difficult to pre- 
scribe the proper remedy. 

By what mcibod can competition between 
two services he established? The individual 
from whom they are required must, either 
from personal qualitications or eilemal 
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ilidtinguiih the aata in wbirh thia poaition ia 
transient, fromthiMe in which it ii perinaneiit. 
It in in the firat that the bult coniinittcd, by 
suffering disptopartioo to Butniit, u inMt ir- 

During the Amerian war. upwudi of an 
hundced ihipa were at one time in one of the 
harlMurt of the tevalted calooieB. It wis of 
pent intportancc that they should be kept in 
a state of blockade, wnce many of them were 
loaded with military stores. An English cap- 
tain received orderi to blockade them. Suffi- 
ciently ikiUcd in arithmetic, and in proverbs, 
to know that two or three birdi in bis cage 
were worth a hundred in the bush, he acted 
as the greater number of men would have 
acted in his place. Ue stood off loasufflcient 
distance to give the enemy hopes of escaping; 
ns soon as they hud quitted tlie harbour, he 
returned, captured half-a-dozen, and the rest 
proceeded to their destination. I do not an- 
swer for the truth of this sneedote: but true 
or not true, it is equally good oj an apologue. 
It exhibits one of the fruits of that inconsi- 
derate prodigality, which grants, without ills- 
crimination, the produce of their captures to 
the captors. 

Another example. A man who bos influ- 
ence obcaini the command of a frigate, with 
orders to go upon a cruise. The command of 
a first-rate is accepted by those only who 
cannot obtain a fiigate. It is thus that Inte- 
rest i> put in com petition with duty — cupidity 
with glory. There ere doubtless not wanting 
nuble minds by whom the seductions of sinis- 
ter interest are resisted: but wherefore should 
they be so much exposed (u what it ia so dif- 
ficult to reoist? 

It is true, that their ears may not be alto- 
gether insensible to the call of honour. The 
law ha* bestowed pecuniary rewards upon the 
cuptors of armed vessels — (another example, 
where one instance of profusion has created 
Ihe necessity ofa second)^ but these rewards 
are still unequal : the chase of doves is more 
advantageous than the pursuit of eagles. 

The remedy would be to tan, and lax hea- 
vily, the pro&i of lucrative cruises, to form 
a fund of reward in bvour of dangerous, or 
merely useful expeditions. By this arrangc- 



tive, and cooducted with mare economy. It 
may be true, that if this tax were deducted 
from tlie share of the seamen, their ardour 
might be cooled : neither in value or in num- 
ber are their prixes in this lottery susceptible 
of diminution. But though this be true with 
respect to the lower ranks of the profession, 
ought We to judge in the same msmter of tbe 
superior officers, whooe minds are elevated u 
their rank, and on whose conduct the per- 
formance of the duty has the most immediate 
(lepeodencc? 




In the judicial department, Ibe service 
which belongs to the profession uf an aiKo- 
cate, and the service which belongs lu the 
ofRce of a judge, are in a state of rivalry: 
they constitute the elements of two perma- 
nent conditions, of which the first au:iong 
most nations is the preliminary route to the 
secontL In£ogla]id,thejudges are uniformly 
selected from among the class of advocates. 
Now the interest of the country requires thst 
the choice should bll upon the men of highest 
attainments in thdr profession, since upon the 
reputation of the judges depends the opinion 
which every man forms of bis security. It is 
not of the same importance to the public that 
nilvocstet should be supereminently skilful: 
their occupation is not to seek out what is 
Bgreeabie to justice, but what agrcei with 
the interest of the party to which chance has 
engaged them. On the contrary, the mure 
decidedly any advocate is exalted in point of 
talents above his collesgucs, the more de- 
sirable is it that he should no longer continue 
an advocate. In proportion to hie pre-emi- 
nence, is the probability that he will be op- 
posed to the distributJon of justice. The 
worse the cause of the suitor, the more proK- 
ing is hii need of an able advocate to remedy 



In fingland, the emoluments of the num. 

Lord Chancellor are reckoned at £20,0fM 

— Vice-Chsncellor, .I.DiUI 

— iMuier of the Rolls, O(l0 

— UhjeF-JuMire of the King's Bench, G.niMI 

— Chief-JustlceoftheCommon Plfu, a.lKIO 

— Chief-Baron of tile Exchequer, . S.nOO 
_ Nine Puisne Judges 4,000 

Now, amongst the class of advocates there 
are always to be found about half-a-dozen 
whose annual emoluments average from right 
to twelve thousand pounds. Of this number 
there i) not one who would not ilisduin the 
ofKce of puisne judge, since his profits are 
actually two or three times as great as theirs. 
To these advocates of the first elaas may be 
added as many more, who would equally dis- 
dain these subordinate situations, in the hope 
every day of succeeding lo the advocates 
who shall succeed lo tha prindpnl situations. 
There are two methods of obviating this 
inconvenience: the one by increaung the 
emoluments of the judges. (This course has 
been adopted upon many occasions, and they 
have been raised to their present amount, 
without success.) The other consists in lower- 
ing the profits of the advocates : a dcsimhle 
object in more respects than one, but which 
CBI1 result only from rendering the whole 
system of tbe Uws more simple and iutelfi- 
gible. 

In the department of education, tbero is a 
nearly similar rivalry between the profeuuin 
of the clergy and the office of professor, aa 
between the pcofetaion cf idTOCale and the 
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otSix of jiid^.inthedepBrtmentorthelawi. 
In proportion aa he ia what he ought to be 
in order to be aseful, a clergyman ia a pro- 
tenoi of morality, haring for bis pupils ■ 
larger or amalUr number of penotu of erery 

< dasc, during tbe whole couru: of their liTes. 
On the other hand, a profeaaor (aa he is called) 
has for his pupils a number of lelcct indivi- 
duala. who9e character is calculated to cier- 
dse tbe grealesc influence upon the general 
mats of the people, and among their number 
flie clergy are generally to be found. The 
period during which these individuals attend 
the lecturea of the profesior is the most cri- 
tical period of life — tbe only period during 
which thej are under obligstii 

' tenlion to what they hear, or 1 
liulruction presented to them. Such being 
the reUtion between the services of the two 
dasses, let us sec what is the proportion 
between the amount of reward respectively 
allotted to eneh. 

In England, the emoluments of the clergy 
nry from £20 to XIO.OUO a-year. while 
those of the professors in tbe chief seats of 
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md the hundredth part of the 
latter sum. In Scotland, the emoluments 
of the professors diOer but little from what 
■tiiey are in England, but the richeat ecdew- 
Mtical beneGee is scarcely equal to the least 
productive professorship. It ia thus, says 
Adam Smit^, thai " in England the diurch 
ii eontinually draining tbe univeraities of all 
their best and ablest members; ajid an old 
college tutor, who ia known and distinguished 

Ibunil;" whilst in Scotland the case is exactly 
the reverse. Jt ia by the influence of this 
eircumstanca that he explains how academi- 
cal education is so excellent in the Scottiah 
aniveraitiea, and, according to bim, so defec- 
tive in those of England. 

Between two profeaaiona which do not 
«nter into competition vrith each other (for 
example, those of opera-dancers and clergy- 
men,) ■ diaproportion between their emnlu- 
■nents is not attended with such palpable 
inconTcnienoes I but when by any drcum- 
Ktance two professions ore brought into com- 
parison with each other, the least advanta- 
pKius loses its value by the comparison, and 
the disproportion presents to the eye of the 
obserrer the idea of injustice. 

CHAPTER XI. 

CHOICB kt TO HEWABDi, 

In making a proper seleclion of puniahmenti, 
much skill is required : comparatively much 
lets is requisite in ifae proper selection of re- 
wards. Not only are the species of rewards 
mote limited in number than those of punish- 



ments, hut the grounds of pn 
easily discoverable, and there are not, as in 
the case of punishments, any passions whieb 
tend to mislead the judgment. 

The qaalilits detirablc in rewards ai 



seofp, 
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enumerate tbem, and then proceed to point 
out in what degree they are united in certiiio 
model of remuneration. 

A reward is be^t adapted Co fulfil the pur- 
pose for which it may be designed, when it 

1. Variahit, GURcepIiblc of increase or dl. 
minution in respect of amount, that it may 
be proportioned to the different degrees of 

2. EqHable. that equiil portions may at 
nil times operate with equal force upon all 

3. ComiHeHtiirahle, wilh respect to other 
species of rewards attuched to other servieea. 

4. Exemplary : its apparent ought not to 
differ from its real value. This quality ia 
wanting, when a large expense it incurred for 
the purpose of reward, without its becoming 
matter of notoriety. The object aimed at 
ought to be lo strike the attention, and pro- 
duce a durable impression 

5. Ecanomkai. More ought not lo be paid 
for a service than it ia worth. This is the 
rule in every market. 

6. CharaclerUiic: as far as poiuble Bn>- 
logoui to the service. It becomes by tUia 
means tbe more exemplary. 

7. Populur, It ought not to oppose esta- 
blished prejudices. In vain did (he Roman 
emperors bestow honours upon the most 
odious informers; they degraded tbe honour^ 
but the informers were not the leas inhmoua, 
But it is not enough that it docs not oppoaa 
the prejudices : it is desirable that every rt- 
wBTd should obtain the approliation of the 

8. Fructifying; calculated to excite the, 
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supply him with n 



In the aelertion from among the variety of 
rewards, of that particular One which most ' 
certainly will produce any desired effeet, i 
lention must not only be paid to the nature 
of the service, but abo to the particular 
disposition and character of the individual 
upon whom it ia to operate.* In this respect, 
public regulations con never attoin the per- 
fection of which domestic discipline is aus- 
ceptible. No sovereign can ever in th 
degree be acquainted with the ditposit 
hia subjects, na n father may be with those ol 
his children. This disadvantage is however 
compensated by the larger number of c< 
See Frineiplti of Maraii and LtgUlalim 

VI. o/b« - ^-— ?- -^ 
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pt^titora. In > kingdom, evnj' diversit/ of 
temperament, and every degree of aptitude, 
roay be found united together; and provided 
the reward be proportjanate to the servire, 
it nill be of little importance what may be 
its nature : like the magnet, which out of ■ 
beietogeneouEtnas* attrarli and sepnrateH the 
most hidden particle* of iron, it will detect 
the individuij BuBceptible of its attraction. 
lieiidei, the nature of pecuniary revrard, 
which ii adapted to the greater proportion of 
icrvicct. is sudi that every individual may 
convert it into the ipecies of pleasure which 

To form a judgment of the merila and de- 
merite of pecuniary reward, a glance at the 
list of deiirsbic ()ualitie>i will suffice. It will 
ut once be wen which of them it possesMH, 
anil of which of them it is deficient ; it is 
variable, equable, and commtiaurablt. It ought 
to be added, that it is frequently indispcnnbly 
iicresssry : there are many cases in which every 
olhcrrcward, separated from this, miiild not 
only he a burthen, hut even a mockery, espe- 
eially if the performance of the seivice have 
been attended with an eipcnsc or Iocs greater 
than the individual can easily support. 

On the other hand, pecuniary reward is 
not exempt from disadvantages. Speaking 
generally [for there are many eieepdom,} it 
ii neither eitmptary, nor cAaroeteriWie, nor 
ecen po/nilar.' When allowed to exceed a 

tivity of the receiver: instead of adding id 
hla inelination to persevere in his services, it 
may fiirniih bim with a temptation Co discon- 
tinue them. The enriched man will be apt 
to think like the soldier of Lucullui, who 
becametimidso soon aa he poaseued property 
to preserve. 

Ibll eA, quo vU. qiH unain petdlillt. Iiuiajt. 

Uoa. Kpi A a lib. 1. 
There are also eases in which money, in- 
Blend of an altrsetive, may have a repuluve 
elTect, — instead of operating as are ward, may 
be conudered ai an insult, at least by persons 
who posses* any delicacy in their acntimentt 
■if honour. A certain degree of «kill is there- 
fore required in the application of money aa a 
reward : it is oftentimes desirable that the 



" jfu rft/aai 



, .. ..s pat diffnet de to 

a p^cuniairn joiKneni eelui 



.... , . ,1 dispMailre 

ausiilot qu'ello tont acmrd^o, et de oe laissei 
aucun* Itaee visible qui excite remulstion «i 
peniAuant llunnear qui doil les accompagner." 
— Hnuioeau : GouMvnawnf de PologHe^ chap. 
»i. The phrase In iuUcs is one of the loo com. 
mon eiairgBralioiia In (he wrlUngs of Rousseau. 
It is mOK Btrikini than just. 

iDbuletUTIoUie Duke of Wirtanbeig upon 
cducaiioD, Id which beshoin that he badteoeeted 
much upon the union of interest with duly, he 
uyt — " L'atgent CM un resBort dans U mi5ca- 
nique maiale, mai* il i^mmuh limmm la main 
qui le fail agir." Tmijmiri is 



pecuniary should uppear only as an accessary 
to the honorary, which should be made to 
constitute the principal part of the rewurd.f 

Every pecuniary reward may be, ne it were, 
annihilated by its relative amallness. A man 
of independent fortune, and of a certain rank 
in society, would be con«dered as degraded 
by accepting a sum that would not degrade a 
mechanic. There is no rule for determining 
what ia permitted or prohibited in this respect ; 
custom has established the prejudice. But the 
dithculty it presents is not insurmountable. 
By combining together money and honour, a 
compound is formed, which is universally plea- 
sing: medals, for example, possess this double 
advantage. By a little art and precaution, a 
solid peace is established between pride and 
cupidity i andthuauniled, they have both been 
ranged under the banners of merit. Pride pro- 
elaims aloud — " ft is not the intrinsic value 
of the melal which possesses attractions for 
me; it is the circle of glory alone with which 
it is surrounded." Cupidity makes its calcu- 
lation in silence, and accurately estimates the 
value of the material of the prize. 

Bythc Society of Arts aBtill higher degree 
of perfection has been attained. A choice is 
commonly allowed between a sum of money 
and a medal. Thus all conditions and toslcj 
are satisfied : the mechanic or peasant pockets 
the money ; the peer or gentleman ortiainents 
his cabinet with a mediU. 

The apparent value of medals is in some 
easesaugmented, by rendering the design upon 
them charocteristic of the service on account 
of which they are bestowed. By the addition 
of the luune of the individual rewarded, an 
eiclusive certificate is made in his favour. 
The ingenuity displayed in the choice of the 
design has sometimes been extremely happy. 

A British statute gives to the person who 
apprehends and convicts a highwayman, a- 
mongst other rewards, the horse on which 
the offender was mounted when he commit- 
ted the oErence. Possibly the fiamer of this 
law may have taken the hint from the pus- 
>age in Virgil, in which the son of JEiwm 
promises to Nisus, in case of the success of 
the expedition he was meditating, the very 
horse and accoutrements which Turnus had 
been seen to use.J It is equally posiihlt', 
that the same knowledge of human nature. 
which suggested to the Latin poet Ibe elli- 



f TeI donne i pleinei mains qui n'oliUge |icr- 

La fsfon de donncr vaut mieux que ce qu'nn 
dmmi. U Menlear.Sciat I. 

JVidlsll, quo Tumus equo, quibui ibat in imila 
Aureus I ipsum ilium clypeum, cristasquc ru- 



Thou siiv'st the courier by proud Tuint 

That, Nisus, and hU arms and naddin| 
And shii'Id, from chance csempt, shi 
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racy of tuch > rcwBrd, au^eitcd it at oace 
ta the Engtiib lawgiver, lie this u it moy, 
IbU proTiiioD i< commendable on tliree uvh- 
ral accounts. In the asaignnieiit of the prim, 
it pitcbei upon an object, which, from the 
nature of the tranascnon, is likely to make a 
pBTticulir impresuoD on the mind of the per- 
M>Q whose usUtanee it required; Bctin^ in 
this respect in coDformity to the rule aboTe 
iud down, which recommendi an atlenlion to 
the cinmniatances inBuencing the tensibility 
of the [leraon on whom impreBaion ia to he 
made. It bImi has the advanta^ of bcini* 
characteriitic, u nell at etcmplsry. The 
animal, when thus transferred, becomes a 
voucher for tbe activity and prowess of its 
owner, as well as a trophy of hit victory. 

An arrani^ment like this, simple U it is, or 
rather because it is so simple, was an extra- 
ordinary stretch in British policy ; in which, 
thongh there is generally a great mixture of 
good sense, (here reigns throughout ■ kind of 
fittleness and aiauvaiie hnnle, which avoids, 
with timid caution, everything that is bold, 
striking, and eccentric, scarcely ever hazard- 
ing any of those strong and masterly touches 
which strike the imagination, and fill the 
mind with the idea of the sublime. 

Eiiunplei of rewards of this nature abound 
in the Roman system of remuneration. For 
every spedes of merit, appropriate symbolic 
crowns Were provided. This branch ofthm 
ndministration preserved tbe ancient simpli- 
city of Rome in its cradle; and the wreath 
of parsley long eclipsed the splendour of tbe 
crowns of gold. I was about to speak of 
■heir triumphs, but here I am compelled to 
slop : humanity shudders at Ibat pride of 
conquest which treads under its feet the van- 
riuiabed natiani. The system of legiclaHon 
ought no doubt to be adapted to the eueou- 
rsgement of military ardour, but it ought 
not to Ian it into such a flame as to make it 
the predominant passion of the people, and 
to prostrate everything before it. 

Honorary rewards are eminently exem- 
plary; they are standing monuments of tbe 
service (or which they have been hestowed: 
they also possess the deairRble property of 
operating as a perpetual encouragement to 
Iresh ciertions. To disgrace an honorary re- 
tvard. i< to bea traitor to one'sself; he that 
has once been pronounced brave, should per- 
pettially merit that commendation. 

To create a reward of Ihii nature, is not 
very difficult. The symbolical language of 
esteem is, Lke written language, matter of 
convention. Every mode of dress, every ce- 
remony, BO soon as it is made a mark of pre- 
eminence, becomes honourahle. A branch of 
laurel, anbband. a garter — everything pos- 
sesses tbe value which is stsigncd to it. It is 
however desirable, that these ensigns should 
posBCEi some emblematic character expressive 
of the nature of the service for which laey 



are bestowed. Wilil reference 
dpie. the blazonry of heraldry 
and unmeaning. The decoratilin* of tbe 
rious orders of knighthood, though not d 
cirnt in splendour, are highly deficient 
respect of character ; they strike the eye, ' 
they convey noinstTnetion to tbe mind. A 
band appears more like the finery of i 
than the distinctive decoration of a hero. 

Hononry titles have frequently derived 
port of tb^r glory ^m being charactelisl^ 
The place which has been the theatre of 
exploits has ofien furnished a title for * f 
torlous general, well calculated to [i«rp«tu*t 
the memory of his services and his glory. A 
a very early period of their history, the Ro- 
mans employed Ibis expedient in addition to 
the other rewards which they conferred npott 
the general who completed a conquest. — 
Hence the sumunea of Afrifamt, Jfmaidkni, 
Aiialicui, Gemtaaicut, and to many olhr 
This custom baa frequently been imita' 
Catherine II. tevivedit in hvourof tbe 
manofls and Oriors. Mahon, twice in 
eighteenth century, furnished titles to its i 
qnerors. The mantion of Blenheim un 
to the eclat of the name, a i 
proof of national gratitude.* 

The Romans occasionally applied 
mode of reward to services ol a different 
Bcription, The Appian way perpetually . _, 
called to tbe memory of those who journeyed' 
on ir, the liberality of Appius.f 

The cnreer of legislation may also funush 
some instances of honours which possess this 
cbaracter of analogy. In Ihe digest of the 
Sardinian laws, very praiseworthy care tn* 
taken to infonn the people to which of their 
sovereigns thry were indebted &>r tat^ par- 
ticuUrlaw. It is an example worthy of i ' 
taiion. It may hove been intended as a ir 
of respect, as well as for convenience of re- 
ference, that it has been customary lo 
signaie byihe title of the GrrnvUle Ant, 
admirable law which this representative of tb>^ 
people procureil to be enacled for Ihe inipar» 
tial decision of questions relative to contested 
elections. 

Hod the statue of this legislator been placed 




* When, atier a great naval victory, 
knowledgmeniofhisservites, th-" — ' 
ciiv of London was presented ii 
pel, in a. boi of luarl o/ ailr e — 

manship, and enriched wiih gold, the preacsM^ 
was eharaelerittU and popular ; allusion bdnf 1 
evidently made to the tone, which, whoever naj 
have been the Tynieus, has dnubtlcas had, at 
times, no inconsiderable share in rousing Britlsli 

f One of the noblest rbarilable InatinilSoM In 
I^nndon, Gnu'i Hntjiitnl, bears the name of it* J 
founder. lllstnie,ilianoldanewlih ihelnlen^J 
tlon ofoMifeirine a reward; but ihere are fitva 
who of laie yeanhave navelled In Oini Brinlni M 
who have n« spoken In pnuse of Macadam'* J 
— ---ucting nudi, now called Mso J 
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in the Hoiiiic of Common!!, from which he 
banished a wandalous disorder, it would both 
have been a monutnent of gratitude, and ■ 
nuble leasnn : it migbt have for its compa- 
nion ■ statue of hia noble ri™1, the author 
of Efonumical Reform, It it tlius tbat the 
impartial judgment of posterity, forgetting 
the diSerences which separated them, delights 
to recollect the excellences which asBinii- 
iHted them to each other: itigthui that it has 
pisced, side by side of each other, Escbioes 
and Demo»tbenei. The more men become 
enlightened, tbe more clearly will they per- 
ceive the necessity, at least, of dividing ho- 
nour between tboie whi 
flourish by means of good laws, and those 
who defend them by theii valour. 

Among the most obviout and effiicaciouf 
means of conferring honorary rewards, ore 
pictures, busts, statues, and other imitative 
representations of the person meant to be 
rewarded. These spread his faioe to poste- 
rity, and. in conjunction with the history of 
the service, hand down the idea of the person 
by whom it was rendered. Tliey ore naturally 
■ecompanied with inscriptions eiplaruktory of 
the faute for which the honour was decreed. 
Wben the art of writing has become com- 
mon, these inscriptions will frequently give 
diigutt, by the length or extravagance of the 
elogium; and it will then become an object 
of good taste to uy u much in as few words 
as possible. Perhaps the bappieat apeci 
of the kind that were, or ever will be 
duced, are the two inBcriptions placed i 
tbe sUtuei of Louli XIV. and VolUire; the 
one erected by tbe tovra of Montpellier, the 
latter by a sodety of men of letters, of whom 
Fredcticlt III. king of Pruaua was one ; — "A 
LauiiXIV.apreitamart" "AVoltairr.pm- 
ilanliavit:" To the king, though no longer 
the object ofhopcaDdfear: Tothepoetand 
philosopher, though still tbe butt of envy. 
Tbe business, on occasions like these, is not 
to inform but to remind : history and the art 
of printing do the rest. 

The greater number of the rewards of 
which we have spoken above, arc occaiioiial, 
that is, applied to a particular action. There 
■re others which are more pfmumenl in their 
rharactet, such as the Ilospitals of Chelsea 
and Greenwich, in England, and VHdIeldcs 
Im-alidei at Paris. 

Doubts have often been entertained of the 
utility of these eatablishmenti. Rewards, it 
hpA been Hud, might be extended to a much 
greater number of individuals, if tbe annual 
■mount of the expenses of these places were 
distributed in the sbape of pensions, while 
the individuals would thus be rendered mncb 
happier, since men who have passed their 
days of activity, united ina place where they 
are no longer subject to tbe cares and labours 
of lilr, are exposed to the i 



lessness. I shall ni 



tdi^putc the truth of these 
on tbe other hand, shall 
examine the effect of Ibese establishmenia 
upon the minds of soldiers and sailors. Their 
imaginations are flattered by tbe magniGcenee 
of these retreats ; it is a brilliant proipecb 
opened to them all ; an asylum ii provided 
tor those who, having quitted their country 
and their &niiliei in their youth, have fre- 
quently, in their days of decrepitude and age, 
no other home in the world. Those who are 
mutilated or disfigured with wounds, are con- 
soled by the renown which awuts Ihcm in 
the hospital, where evurything reminds them 
of tbcir exploits. It may also be for the be- 
neSt of the service more prudent thus to 
unite than to disperse them. It is a luxury ; 
but it is rational, exemplary, and possesses a 
character of justice and magnificence. 

These establishments being necessarily li- 
mited wilhrespect totbe number which con be 
admitted into them, may be considered upon 
the footing of extraordinary rewards, uppli. 
cable to distinguished services. They would 
thus cooatitute a species of nobility for tbe 
soldiers and smiors. They would acquire an 
additional degree of splendour, were their 
walls adorned by the trophies taken in war, 
which would there appear much more appro- 
priately placed, than when deposited in the 
temples of peace. Tlie decorations of the 
chapel of r Haiti det InBalidei ore adinirable. 
Tbe flags suspended in the cathedral of St. 
Paul only awaken thoughts at variiun'c with 
those of religious worship : removed to Chel- 
sea or Greenwich, they would be connected 
with natural associations, and would furnish 
a text to the commentaries of those who ac- 
quired tbem by their valour. 

It is not often tbst every desirable quality 
is seen to be united in one and the same re- 
ward : this union, however, frequently tabes 
place in an almost imperceptible manner. 

An instance of a reward particularly well 
adapted to the nature of tbe service, is tbat 
of the monopoly which it is almost universally 
the custom to create in favour of inventors. 
From the very nature of the thing, it adapts 
itself with the utmost nicety to those rules 
of proportion to which it is most difficult lor 
d artiScially instituted by tbe legislator 
nform. It adapts itself with the utmost 
nicety to the value of tbe service. If con- 
"ned, as it ought to be, to the predsc point 
I which tbe originality of tbe inventiou con- 
sts, it is conferred with the least possible 
'Bste of expense: it causes a service to be 
mdered. wbidi without it a man would not 
bare s motive fur renderingj and that only 
by forbidding others from doing that wliicfa, 
were it not for tbat service, it would not 
have been pouible for them to have done. 
Even with regard to such inventions (for 
such there trill b«) where othera. boaidei bira 
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ii4io posMsses Limaelf of the reward, have 
geent ol tbe inTention, it is atjU of uw, by 
Blimul»ting ill pnrtici, and setting them to 
Btrive wbicb aball lirst bring bis diacoTery to 
hear. With »U this it unitei every propettv 
wbicb oin be wiafaed for in > reward. It it 
variable, equable, ronnnensurnble, character- 
islic, eiem pi Bry, frugal, promotive of peneve- 
ruin!, lubdervieiit to compensalion, popular, 
and revocable. 



CHAPTER XII. 



The province of reward is the last asylum of 
arbitrary power. In the early stagEB of soci- 
ety, punisbmenli, pardons, and rewards, were 
equally lavished without measure and with- 
out nece>»ty. The infliction of puntshment 
has already in a measure been subject to regu- 
lation; at some future time rules will be laid 
down for the granting of pardons; and last 
of all, fur tbe bestowment of rewards. If 
puraabment ought not to be inflicted with- 
out formal proof of the comniissiun of crime, 
neither ought reward to be conferred without 
equally formal priwf of desert. 

It may he allowed, that in point of impor- 
tance, the difference between (he two i-ases 
is great; that puni»lunent inflicted without 
trial exdtes universal alarm, whilst reward 
eonferred without desert exrdtetno such feel- 
ings. But theiB consideration a only prove that 
the advantage of formal procedure in the dis- 
tribution of reward is limited to tbe preven- 
tion of prodigality, and of the other abuses by 
which the value of reward is diminished. 

At Rome, if certain trivelleri may be be- 
lieved, it is the custom, when a saint is about 
to be canoniied. to allow aa advocate, who 
in familiar language is called the adeocale of 
the devil, to plead against his admission. If 
this advocate had always been faithful to his 
rlient, the calender might not have been so 
full as at present.* Be this a^ it may, tbe idea 
itself is excellent, and might advantageously 
he borrowed by politics tram religion. L'lla- 
lieo valor noa t ancor aorta ; there are yet 
some lessons to be learned in the capital of 
the world. 

It is reported of Peter tbe Great, that 
when be condescended to pass through every 
gradation of military rank, from the lowest 
to tbe highest in his empire, he took no step 
without producing regular certilicateB of his 
qualifications. We may he allowed to sup- 
pose, that even with mferior recommenda- 
to those produced by this great prince. 

Pope Urban VIII. havine suflered some 

' nacenaiDiHibleltomanramlly, 

I, Qveita genie i •roIIo irtg 

'a ha btalifiealB una dt toraparenii, che i 
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he would have succeeded. There was no 
aileocate for iht dtvii to contest tbe point, 
and even had there been one, his fidelity 
would hare been doubtful.- hut bad the qua- 
lificatioiia of the Ccar been as imperfect aa, 
according to tbe history, they were complete, 
his submitting to produce them would have 
offered a noble lesson. 

Id England, when a ifonnanr pierage ia 
claimed by any individual, the aUoniet/-getie- 
ral is constituted the advocate lor the devil. 
and charged to examine into and produce 
everything which can invalidate bis Citle- 
Whercfore is he not thus employed when it 
is proposed Co create new peers? Why should 
he nut be allowed to urge everytliing which 
can be said against tbe measure ? Is it feared 
that he would be too often BUcce*>fal?t 

Id the distribution of rewards, were it al- 
ways necessary publicly to assign the reason 
for their bestowment, a restraint would ba 
imposed upon princes and their ministers, to 
which they are unwilling to submit. There 
formerly existed in Sweden, a custom or po- 
sitive law, obliging tbe king to insert in the 
patent conferring B penuon or title, tbe rea- 
son for the grant. In 177*. this custom wni 
abolished by an express law inserted in the 
Gazette of that court, declaring that the in- 
dividuals honoured by the bounty of tbe king 
sbould be considered aa indebted to Ms favour 
alone. Did this monarch think that he sluud 
in need ol services which be would not dare 
publicly to acknowledge ?% 

■f If the peen are interested in not suffering 
the value of their office to be lessened by sharing 
it with unentitled penoia, the public have a more 

reipf ct ID this modificaiion rfihe mailer of re. 
ward — In pteventirg the heilowment of a por- 
tion of the sovereten power upon persons who 
have not pureluiBeir>tich a trust by any service. 
But if merit be not to be regarded, and there be 
political reasons for preserving this prenigatito 
u ncontrouled^ ihesubjeclasiumei atiother aspect, 

I Extract from the Courier t>f the Lmver 
nhint. 6th March 1774. — " A'rocfcAo/ra, \Uh 
February. — It vaA tbrmerly the custom, when 
the king elevued any one lo the tank of nobility, 
or conferred on bim the title of baton, to insert 
in the diploma the drcnmstances by which he 
had merited this distinction. But upon a late 
Dccasion, when hit M^esty ennobled ol.deticer, 
chamberlain of the court, he requeited that the 
kindness and good pleasure of tbe kingmJglHbe 
inserted in hit diploma aa the only reason lot hii 



a anciently the practice 
der the sovereieni of tbe family of Vasa, till 
; rEign of Chrisdna." 

I have not seen any of these ancient diplomaa 
Swedish nubility, and I know not whether Iba 
itiiheycahibi 
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In England, tlie remuneratory bruich of 
■rbitniry power bu begun to be pruned. 
Except in particular raseii, the king is not 
allowed to grant a pennon exceeding £300 
pet annum, witbout tbe eon&ent of parlia- 
iiiciit. Since the passing of tbe act containing 
this restriction, the candidateii for peniiond 
huvc been but few. 

When M. Necker under1<iok the adminU- 
tralion of the linaDces in France, tbe total uf 
the acknowledged peniions, without reckon- 
ing the leeret gratnities, which were lery 
cunBiderable, amounted to twenty- leven mil- 
lion* of livrea. In England, where the nulional 
wealth was not less than in France, tbe pen- 
aioni did not amount to the lentb part of this 
sum. It is thus that the difference between 
a limited and an abwlute nioiiarcbj' nuif be 
exhibited, even in figures. 

In Ireland, the king, upon big aole authorily, 
in 1783, created an order of knigb^ood; thui 
profiting by what remained of the tragment* 
of arbitrary power. No blame was imputed 
to him for CBtabllshing this lax upon honour t 
bad he levied a tax upon property, the nation 
might not have been so tractable. Those who 
hoped lo share in the new treasure were care- 
ful not to raise an outcry agninst its establish- 
ment : tbose at whose expense this treuure 
wu cstabliihed, did not understand this piece 
of finesse; they opened their eyes widely, but 
comprehended nothing. The measure could 
not have been better justified by circum- 
stances. Every day the crown found itself 
stripped of aoiue prerogative, justly or un. 
justly the subject of envy i it was therefore 
bigii time to avail itself of the small number 
of those, in tbe exercise of which it was still 
tolerated. Become independent of Great Bri- 
tuin. the honour of the Irish nation seemed lo 
require a decoration of this kind : for what is 
a kingdom without an order of knighthood? 

To enter into the consideration of (be 
details requisite for tbe establish uient of a 
system of remuneratory procedure, comes not 
within the present part of our design ■■ a very 
slig-ht sketch of the leading principles on 
which it might be grounded, is the utmost 
that can here be given. The general idea 
would of course be taken from the system es- 
tablished in penal and civil cases. Between 
these aystems, tbe most striking difference 
would, however, arise from the interest and 
wishes of tbe agent whose act might be the 
subject of investigation, with respect to the 
publicity of the act. In the one case, tbe 
consequences of such bis act, in case it were 

served as a lobcn of respect to public opinion, 
amlameaniafpteteTxing undiminished the value 
of lidei of nobility. This usurpadon was Karcely 
noticed amiilst ihe great revoluiion which .the 
kin|: had just aeconipUsbcd. In uie eueer of 
arbitrary power, there arc open conquests and 
idntiD; acquitilioni. 



proved, being pernicious to him, all his rn- 
lleavour would be to keep it concealed; iti 
tbe other, these consequences being bene- 
ficial, his endeavour would be lo place it in 
the most conspicuous light imaginable. In Ihe 
first case, his endeavours would be lo delay 
the process, and if possible make it void: in 
the Utter, to expedite it, and keep it valid. 

The most striking point of coincidence is 
the occasion there is in both cases for two 
parties. In the dvil branch, there can hardly 
be a defiriency in this respect; there being 
commonly two individuals whose interests are 
opposite, and known and felt to be so. But 
in the penal brsncb. in one very large divi- 
sion uf it, there is naturally no such opposi- 
tion ; [ mean, in that which concerns offences 
against the public only. Here, therefore, lliu 
law has been obliged to create such an oppo- 
sition, and has accordingly created it by the 
establishment of a public prosecutor. In tlie 
remuneratory branch of procedure, there is 
a similar absence of natural opposition, and 
accordingly the grand denderalam is Ihe ap- 
pointment of an officer whose business it 
should be to contest on the part of the pub- 
lic, the title to whatever reward is proposed 
to be granted in this way. He might be en- 
titled, for shortness, by some such name as 
that of Coutcstor-general. Without a prose- 
cutor-general, In tbe targe and important di- 
vision of cases above mentioned, there would 
not, unless by accident — 1 mean, when an 
individual is engaged in the task of prosecu- 
tion by public spirit, or what is much inure 
naturid, by private pique — be any suit insti- 
tuted, any punishment mBicted. For want of 
a contestiH-general, there is not, unless by a 
similar accident,* nny check given to tbe in- 
justice of unmerited remuneration. 

Upon the whole, then, the penal and civil 



by atcident: for as in ihc case of of- 
inst the public merely, accident will 
raise np a niivale laosecutoi in the 

, s chance individual, so in mattert of 

remunerative procedure, will ocddcnl sometimes 
raise up a eontesior in the penon of some uiem- 
ber of the bodyby whose appointment the reward 
it bestowed. Thissupposes that the lenard itui 
he in the appirintment of a hoilyi so that if it be 
at the appointmrniof a Mngle person, the chance 
of contestation isaluigedieTwandng. Thischancc 
willofcoursebe the greater, the moM numerous 
that body; but if the body be very small, es|ie- 
cially if It be composed without any mliiuie of 
diB'tircnt interests and partiahdcs. and its defibe- 
ndons held in secret, it will amount to nothing. 
If the business be contined to three, oi four, or 
half-a^lazen, who are Indmstely connected, the 
bargain is soon nude : *' You serve my frietid, I 
serve youn." Even if the ouembly be ever so 

precsriuus one. The task is at any taie an in- 
vidious task : he must be a man of more than 
eommon public spirit, added to more itun enm- 
mon courage, who, un^omptcd by nar^ jealousy 
and unconipcllcd by office, will oDoeituclti nor 
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CHAPTER XIIL 



law cannot be enlorced, 
it the vidalion or it be dcnounwd ; the 
c of the inrorniEr is therefore alto- 
gether as necnsary and aa meritorious as tbat 
of the judge. 

We have already had ocoaEion to rcoiBrk, 
Ihat with respect to public offences, when 
no one uidividual more than another is inte- 
rested in their prosecution, it has been found 
necessary to create a sort of magistrate, an 
aecuKr-general, to carry on such proiecutions 
in virtue of his office ; but it ia indispensably 
necessary that offences ihould be denounced 
to liim, before he can begin to act. 

In a well-ordered community, it would be 
the duty of every itidiiridual possessing evi- 
dence of the coDimiuion of a crime, to de- 
nounce the criminal to the tribunals j and such 
individual vrould he disposed so to do. In 
most countries, however, men in general are 
dciirousofwltbdrawing&om the performance 
of this duty. Some refuse to perform it from 
mistalcen nolioni of pity toirariU the delin- 
quent ; olhera, because they disapprove of 
some part of the law: others, from the fear 
of making enemies i many from indolence ; 
almost all from a diiinclitiation to submit to 
tbut loss wbich would arise from the intei- 
tuplion of their ordinary occupations. 

In these countries, therefore, it has been 
found necetwry to ofler pecuniary rewards to 

So far as my knowledge extends, govern- 
ments have never been advised to discontinue 
this praclicc. It is supported by authority, 
but it is condemned by public opinion : mer- 
cenary informations are considered disgrace- 
ful i salaried infbrmera, odious. Menee it 
results, that the reward offered by the law 
does not posiess all it* nominal value; the 
diigrace attached to the service is a draw- 
back upon its amount. The individual Is 
rewarded by the Mate, and punished by the 

Let ui examine the usual Dbjectioni made 
Bgninst mercenary informations. 

i. It iiodiovi (it is said) (o profit 6y the 
evil wi have caused to ofAeri. 

This objection is founded upon a feeling 
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ing when ihe m«i nu. 
~ "■ ahaveeoneurrrf 

-^ J „ „,janl«, which Ihc 

tawiDtj have been known iiidividwdJy to diuji- 



of improper commiseration for the olfciider 
since pity towards the guilty i* cruelly to. 
wards the innocent. The reward paid to tbe 
informer has for its object, the service he baa 
performed ; in this respect, he is upon a level 
with the judge who is paid for passing; sen- 
tence. The informer is a servant of the go- 
vernment, employed in opposing the internal 
enemies of the state, as the soldier is a ser- 
vant employed in opposing its external lues. 
2. /( introdttcet into taciety a igflem o/ti- 
pionage. 

To the word espionage, a stigma ia at- 
tsched : let us substitute the word laspicdViin, 
which is uncoimected with the same preju- 
dices. If this inspection consist in the main- 
tenance of an oppressive system of police, 
which subjects innocent actions to puniih- 
tnent,whichcondemns secretly and arbitrarily, 
it is natuial that such a a;*tem anditiagenta 
should become odious. But if this inspectian 
consist in the maintenance of a system of po- 
lice, for the preservation of the public tran- 
quillity and the execution of good laws, all 
its inspectors, and all its guardians, act a use- 
ful and salutary part: it is the vicious only 
who will have reason to complain ; it will be 
formidable to them alone. 

3. Pecuniary rewards may induce tise wit- 
nesses tu conspire against the innocent. 

If we suppose a public and weU-organiied 
system of procedure, in which the innocent 
are not deprived of any means of defence, 
the danger resulting from conspiracy will aji- 
pear but small. Besides the prodigious dif- 
ficulty of inventing a coherent tale eapabla 
of enduring a rigorous ezami nation, there i« 
no comparison between the reward offered 
by the law, and the risk to which talse wit- 
: exposed, Mercenary wilnesse* 
lactly those whoexdte the greatest 
I the mind of a judge, and if thcjr 
ily witnesses, a suspicion of coii- 
spiracy instantly presents itself, and becomei 
protection to the accused. 
Tbese objections are urged in justiJicfitioD 
of the prejudice which exists ; but tbe pre- 
judice itself has been produced by other 
causes; and those causes are spedous. Tbe 
first, with respect to tbe educated classes of 
society, is a prejudice drawn from history, 
especially from that of the Roman emperors. 
The word informer at once recalls to the 
mind those detestable miscreants, the horror 
of all ages, whom even the pecicil of Tacitu* 
has failed (o cover with all the ignominy they 
but these informen were not tho 
of the law i they were the execu- 
of the personal and lawless vengeance 
of Ihe sovereign. 

The second and most general cause of this 
prejudice is founded upon the employment 
given to informers by religious intolerance. 
Ill the Kgcs of ignorance and bigotry, barba- 
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rous laws having been enacted sgainst those 
who did not proleii the domtouit reli 
inforiu erg were then consi Jered as lellou 
orthudox belivrers ; but in proportion to the 
increase of knowledfre, iJie muiners of 
have been soflened. Bad these laws hiring 
twcome odious, the infotoier*, without whoBu 
services they would have Allien into disuse, 
partook of the hatred which the laws them- 
svlves inepired. It wuan injustice in respect 
to them, but s salutar}' elTecl resulted from 
it, 10 the classes exposed to oppression. 

These cases of tjranny excepted, the pre- 
judice which condemiu mercenary informers 
is an evil. It is a consequence of the inat- 
tention of the public to their true interests, 
and of the general ignorance in matters uf 
legislation. Instead of acting in consonance 
with the dictates of the principle of utility, 
people in general have blindly abandoned 
themselves to the guidance of sympathy and 
antipathy — of sympathy in bvour of those 
who injure — of antipathy to those who ren- 
der them essential service. 11' an informer 
deserve! to be haled, a judge deserves to be 
abhorred. 

This prejudice also partly springs from a 
confusion of ideas. No distinction is made 
between the judicial and the private infor- 
mer j between the man who denounces ■ crime 
in a court of justice, and he who secretly 
Insinuates accusations against his enemieai 
between the man who affords to the accused 
an opportunity of defending himself, and he 
who imposes the condition of silence with 
respect to his pertidioua reports. Clandestine 
accusations are justly considered as the bane 
uf society : tliey destroy confidence, and pro- 
duce irremediable evils; but they have no- 
thing in common with judicial accusations. 

It is extremely difllcult to eradicate pre- 
judices so deeply rooted and natural. From 
necessity, the practice of paying public in- 
formers continues to be in use ; but the 
character of an informer is still regarded as 
disgraceful, and by some strange fiilalily the 
judges make no efforts to enlighten tbe pub- 
lic mind on this subject, and to protect tbii 
uiefid and even necessary d&ss of men Irom 
the rigour of public optmon. They ought not 
to suifer the eloquence of the lar to insult 
before their faces these necessary osiistants 
in IheadniiniHlralion of justice. Theconduct 
of the English Uw towards informers fur- 
nishes a ctuioua but deplorable instance of 
human bailty. It employs them, oftentimes 
deceives ibcm, and always holds them up to 
contempt. 

U is time for lawgirera at least to wean 
themselves from these schoolboy prejudices;, 
which cau consist only with a gross inatten- 
tion to the intereitsof the public, joined to 
a gross ignorance of the priociplea of human 
lutuie. They abould aeUle with themielTci 
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once for all what it is they would have : llii>y 
should strike, somehow or other, a hulonue 
between the benefit expected Grom the effects 
of a law, and the inconveniences, or supposed 
inconveniences, inseparable from lis execu- 
tion. If the inconveniences preponderate, 
let there be an end of the law ; if the hene- 
tils, let there be aji end of all obstacles which 
an aversion to the necessary inetrumenls on 
which its efficacy depends, would oppose to 
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Ahonc informers, criminals who denounce 
their aecomplicei have been distinguished 
from others, and the offer of pardon or re- 
wards to induce tbem thus to act, has been 
condemned as altogether improper. It must 
be acknowledged, that so long as there is any 
other means of obtaining tbe conviction of a 
criminal without (bus rewarding an accom- 
plice, this method is bad; the impunity ne- 
cessarily accompanying it is an evil. But if 
there be no other means, this method is good ; 
since the impunity of a single crimiiisJ is a 
less evil than the impunity of many. 

In relation, however, to weighty and seri- 
ous crimes, no such rewards can with propriety 
be appointed by a general law. A general law 
oRering pardon and reward to the criminal 
who informed against his accomplices, would 
be an inviutian to the commission of aU sorts 
of crimes : it would be as though tbe legis- 
lator bad said, " Among a multitude of cri- 
minals, the most wicked shall not only be 
unpunished but rewarded." A man shall lay 
plans for the commission of a irime — shall 
engage accomplices with the intention of 
betraying them : to the natural profits of the 
crime, such a law would add the reword he- 
tnowed upon him as an intbrmer. It is what 
bos often happened under English Isw, It is 
one uf the fruits of the maxim which prohi- 
bits the examination of suspected persons, 
respecting bets which may tend to criminate 
themselves. It is, however, criminals who 
nui alaaifi furnish, and who often ran atoJia 
furnish, the light necessary for the guidance 
'" itice. But tbe examination of suspected 
ns being forbidden as a means of obtain- 
ing intelligence, there rcmaiiia only the me 
tbod of reirard. 

But when the reward, instead of bcini; be- 
stowed in virtue of a general law, is lelt to 
tbe discretion of the judge, and offered only 
a necessary, this inconvenience does not 
,. Advantageous crimes can no longer be 
committed with secarity. Recourse being had 
to this custly method only when aU other 
methods fiul, Uierc will always be a longer 
ot shorten interval, duriiv which crctj' cii- 
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miiml ivillfei^I bimseir exposed to the puninh- 
Sicnt tlenounced against his crimei. The 
iniployment of reward in tliis manner having 
become usual, will exercise upon the seeuritj 
oF rriminals the effect of > generic law^ it 
Blight even be preicribedbysuehalaiv. This 
method would Ibeti possess all the advantages 
of an unconditional law, without ic«inconve- 
tiiences. 

Bercsria baa condemned, without cxcpp- 
tion, every reward ofTered to accomplices. 
As the foundation of his opinion, he produces 
only a confined sentiment of disapprobation 
attached to the word* " Iremun ani/aith- 

Voluntary conventions among men are ge- 
Berallj useful to society. It would be in most 
cases productive of evil, were tbey not con- 
■idered binding. Infamy bat therefore become 
constantly attached to tbe terms treason and 
, ftithUunm. The acts, however, to which 
theseterms are applied, are only pernicious in 
Bs far as the contnicta of wbJch they are vio- 
Ifttioni arc at least innocent. To render the 
aecurity of sodety (which crimes, were tbey 
to remain unpunished, would destroy) subor- 
dinate to the Bceomplisliment of alt manner 
of engagements, would be to render the end 
subordinate to the means. What would be- 
come of society, were it once established as 
» principle, that the commission of a crime 
iMcame a duty if once it had been promised? 
That promises ought to be perfornieil, is a 
maxim which, without a limitation excepting 
those the performance of which would be per- 
nicious to society, ought to have place neither 
in laws nor in morals. It is doubtful which 
would b« most injurious — the non-perform- 
ance of every promise, or the performance of 
■11. Far from being a greater evil than that 
to which it is opposed, it would be difficult 
to show that the n on- performance of criminal 
engagemenU is productive of any evil. Prom 
the performance of such an engagement, an 
un&vourahle judgment only can be farmed 
of the character of the pnrty : liow can a si- 
milar judgment be formed from its violation ? 
Because he has repented of having committed 
or been willing to commit an action injurious 
to society, and which he knew to be so, does 
it fallow that he will Mi to perform actions 
which he knowii to be innocent and useful? 

From the violation of engagemecits among 
ciiminals, what evil can be apprehended ? — 
Thatuiiatiimityshnll be wanting among them? 
— that their enlcrprites sball be unsuccess- 
ful ? — that their auoeiations iball be dis- 
solved? It is proverbially said, "there is 
honour among theives." The honour which 
cements their conspiracies is the pest of so- 
ciety. Why should we not seelt to inspire 
them witb tbe highest degree of distruat ta> 
ward each other? — why should wc not arm 
tbciii Bgniiut each other, and make theui fear 






lest they should find an informer in even 
accomplice? Wherefore should we notseek 
to fill them with a desire to inform against 
and mutually to destroy each otber; so tbat 
eacb one, uneasy and trembling in the midst 
of his fellows, should fear bis companions a* 
much as his judges, nor be able to bope Ibr 
security but in the renunciation of his eriinei? 
This is exactly what the consideration of the 
public welikre would lead ua to wish i and '' 
we are to be turned aside from ibe care . 
this object by regard to the fidelity of thievi 
and murderers to their engagements, for a: .' 
stronger reason, from bumanity, ought we 
abstain from punishing their ( 

Bcccaria, upon jij?t ground, condemns the 
sovereigns and judges, who aiter having en- 
ticed an offender to become an informer, af- 
terwards violate their promise, and lendpr it 
illusory. In this case we necdnot feartogive 
vent to the feelings of horror and indignation 
which 60 miscbievous a proceeding inspires. 
It is mischievous in the highest possible de- 
gree. It destroys all future confidence in A- 
milar offers, and renders powerless this most 
necessary instrument. It cements, instead of 
weakening, the union of criminals 
themselves i and causes government itself to 
appear as the guardian of their sodety, 
adding muckery to the rigour of the law, 
punishing the individual who bos confided 
its promises. 

" But," says Beccaria, "locitly avtAoriie* 
treaiaa, drittled tven bg crimiimU awiong 
(Aemie/ues." We have already seen what is to 
be understood by this treason. It is natural 
to criminals to detest it — it is tl 
it ought to be approved by honest 
is their safeguard. /( mill inlroJuee crines tf 
coaardiet and basenesn. No : it will introduCK^ 
acti of prudence, of penitence, and of publts 
utility; it will operate as an anddote to all 
crimes. T'htMe prctpided crtmet o/ctHcardice 

o/courage. The trutb is eiactly the reverse: 
which produce most alarm in society, pri- 
vately atealingand swindling on the one side, 
or highway robbery and murder on the other? 
The tribimal which tmptoift thii tzpedUnt, 
diicoiieri ill uncertainty. It discovert that it 
can know nothing without having learnt it. 
By what means can a judge attain to certainty 
without witnesses? In what country is it 
customary fur criminals to moke thu judges 
(be confidants of their misdeeds and Ihctr 
plans? The late exhibilt Ut ftehltneu, i<t 
imphnng the auittaiiei even of him leha hat 
broken it. The law seeks the oSendtt who 
flies from it : if the means employed for bis 
discovery ore effectudi, it only exhibit* ita 
wisdom 

But if rewards are to be bestowed upon 
criminals who denounce their accomplices, 
Beccaria desires that it may be in virtue ot 
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" B (-eiienl hiw, which ihoulil promiiie in 
punity to ever? iccomplice who diicovera 
ciinie, rather than by ■ pu-tieulai decUralion 
in enc-h portjculir ca*c." Tbe reaauii h 
signs is, thkt " luch a lav would prevent the 
comhiiiBlion of malelaclora, by ingpiriog each 
of them with the (ett of expOBtng himvlf 
nlone. to danger, and that it would not ' 
III give that boldness to (he wicked, wh 
that there are tome msei in which iheii 
vices are required." Btit we have already ob- 
terved, that the particular declaration equally 
nerve* to prevent this combination, and thnt 
it is the genera] law which tends to give bold- 
ness to the wicked, and even create* (he be- 
lief Ihat jugticc cannot be executed without 

" A law of this nature," adds Beci 
" ought to join to impunity the banishment 
of Ihe informer." A condition of this nature 
cuuld only serve to render the law incffica- 
eioiu in a variety of cases, and also contain! 
B contradiction in tenns. A law joining ba- 
nishmeiit to impunity 1 U not banishment a 
punish me nt ? * 
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IViiEN a portion of the matter of reward is 
allotted for the purchase of service*, ought 
the liberty of competition to be admitted? — 
in any, and what caeet? — what is the general 
rule, and what are the eicepliona? — in tlie 
case of what species of service? — for what 
apecies of reward? 

If popularopinion be allowed to determine, 
Ihe question conceming the general rule is 

■ To (he edition of Beccaiia published at 
r»Tis in I JM7. are added some notes by Diderm : 

unfortunately, (hey are ihorl and few. 1 (lansUie 
those which relate to the present chap(eT: — 

" The errors of courts of justice and (he fee- 
bleness of the law.even when crimes are known 
(0 have been commiKed, are matten af nnhlic 
notorieit. It Is in vain to endeaiour to conceal 
them ; there is nothing, dierefore, to counterba- 
lance (he advantage of disseminating diatrusi 
amona malefaclon, and rcndcrlnK nem bus. 
peciru and forniidable (o one another, and the 
causing them without ceasing to dread in (hrir 

tend to nuke the wicked eomtrdi, and everything 
which renders them less daring ii useful. 

" '"- deUcacj of the author ■"'""'"" ""'" 



maintenance of public order, a - 

among (be nnmber of its virtue* the lidelity of 
Tnalefactors aniong themselves, that they may 
dislurb that order, and violate the laws with 
greater security. In open war, descnen ate re. 
ceivcd : with greater reason ousht they to be 
received in a war carried on ainiilat silence and 
darkness, and whose oprratlpiu coivlst of snarci 

"" V^t-I^' 



already answered. In all eases in which no 
particular reason can be gi ven to the contrary, 
the liberty of competition ought to be ad. 
mitted upon the largest scale. Yet to this 
decision of the public, the practice of nations, 
that is, of those who bear the sway in nations, 
is by no means uniformly conformable; there 
are privileges and there are exclusions^ pur- 
suits open to one set, dosed to another set 
of men : all governments have been more or 
less infected with that intermeddling dispo. 
sition, which believes it can give perfection 
to particular species of service, by appropri- 
ating its exorcise exclusively to particular 
individuals. 

That there may be cnses fit to be excepted 
out of the above general rule, is allowed : 
but before we come to the consideration of 
the exeeptions, let ua see how the mutter 
stands upon principle — whether the people 
are most right, or their rulers. 

And in the Erst place, by way of illustra- 
tion, let ua stop ■ moment to einmine the 
connexion thereis upon this occasion between 
reward and punishment. Let us suppoiie, ap- 
prehensions are entertained of the prevalence 
of murder and incendiarism. Against a par. 
ticular person the suspicions are stronger than 
against any one else. There is as yet no law 
against either of those oSences. The soverei^, 
intending to do his utmost to guard the state 
against those calsTnities. aenils for the sus- 
pected person, and prohibits him from com- 
miltinganysueh crimes, under such penalties 
as he thinks proper : for the suspected person, 
observe, and for him only ; there being as yet 
no general law prohibiting such enormities, 
and everybody else being left at perfect li- 
berty. If it were potaible that any such in- 
cident could have happened within lime of 
history, should not we pronounce at once, 
that either the nation could not yet have 
emerged from a state of the profoundest bar- 
bariim, or else that the sovereign so acting 
could not have been in hie right mind? Such, 
however, is Ihe exact eutmlerpert of the policy 
of him, who wanting a service to be performed 
of such B nature is that, for aught he can be 
certain, there are several co(npelent to per- 
form it — some better than others, and each 
man. according to the motives that are given 
him. better than himself— commits Ihe busi- 

If penal laws must be applicable to all, 
lliat there may be a chance of preventing all 
offences, the offer of reward ought lo be ge- 
neral, that (here may be a chance of oblAining 
all services, and of obtaining the best. 

If we inquire in detail for ihe reasons why 
competition for reward, and for evvrylbing 
else which can be bestowed in the way of 
, roducing service, should be as open and as 
free as possible, the question may be COn. 
lidered ui two puijits of view : — first, m it 
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Bke [be seririoe wanted ia to be performed i 
Kcondly, aait ctin»rnithe imercBls of thoie 
' iy whom tbe lecvice might come to be per- 
I fitfmed. 

With refiard to tbe former set of interests, 
I k has already been ubierved,* u ■ reason foi 
emplajment of reward as a fitter jn«(ru- 
_ . . It iban punishment for attaining o 
I Aegres of excellence, tbe idea of wbi 
i slresdy been conceived by the persoi 
~ ' ' es it to be attained, — that the chance 
eater when reward is employed as the 
f Incitement, than when use i> made of punisli- 
i; because punishment can only operate 
I tpon a few selected individuals, and should 
ttey be unequal to the task, would l>e alto- 
[ ^ether employed in vain. Whatever number 
[ JtHi select, you forego all the chance which 
might have of the service being performed 
myoneelse. The case ia equallythe nme 
I when rewards are offered to a wlecled few. 
I Allowing tbe liberty of competition, you may 
, impoae rewards to any number without ex- 

nse— yon pay it but to one; you do not pay 
11 tbe service i> performed; and the chance 
•fit* being performed ia in proportion to the 
Buoibcr of persona to whom it ia proposed. 

Another advantage which reward has over 
punishment, as we hive >een. is, that by 
means of the former, the value of (he aervice 
may be brought to an indefinitely high degree 
ef perfbction. But thi« can only be effected 
by means of a free competition. In this way, 
•nd this only, can individuals be led to eaert 
tbeir faculties. Were the reward proposed 
to one only, having rendered the degree of 
service auffiaent to entitle him to the reward, 
he would stop there; to make the exertions 
necessary to awry it to any higher degree of 
perfection, would be to trouble himself to no 
purpose. But let a reward be offered to that 
one of two competitors, for example, who 
best performs the service: unless either of 
them know eiactly the degree of tkill pos- 
sessed by the other, and know it to be clearly 
interior to his own, each will exert himself 
to his utmost, since the more perfect he 
makes his work, the better chance has he of 
gaining the reward. The matter ia so or- 
dered, that for every part of the greatest 
degree of serviee he can possibly find means 
to render, there will be a motive to induce 
him to render it. The same reasoning may 
be ^ipUcd to any other number of compe- 
titors; and tbe chance of perfection will be 
increased, if the faculties of the competitors 
are ecgual in proportion to tbeir number. 

Sboald be who has the disposal of the re- 
ward assert — " 1 am acquainted with an in- 
dividual more competent than any other to 
perform the aervice in question, and urilh 

■ Booh L Chap. VU. untea, p. SlU. 
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— his assertion is exposed to this dilemniMi 
Upon a fur trial of skill, either this peraon 
wilt Bland first, or he will not ; if he stand 
first, the competition is not to his prejudice, 
but redounds to bis honour: if another excel 
him, the advantage of h free competition U 
proved. Partiality ia either mischievous or un- 
necessary. 

We next consider the question as it affecta 
the interest of those who might be admitted 
as competitors. 

Reward in its ovrn nature it a good : all 
competitors think so, and that ■ biilance of 
good remains even olier deducting the evil of 
that labour, whatever it be, which is expend' 
ed in the performance of the service, or they 
would not be competitors. He who has the 
disposal of the reward thinks so, or he would 
neither offer it, nor be so anxious as he some- 
timea is to secure it for those to whom 1m 
wishes to give a preference. But when Ihers 
is no cpedal reason to the contrary, why 
should not all the members of a state have 
a chance of obtaining the goods to be diatri- 
buted in that state? To exclude any mtn 
from any chance he might have of bettering 
himself, is at best a hardship ; if no special 
reason can be given for it. it is injustice, and 
one of those species of injustice which, if ad- 
ministered on pretence of delinquency, would 
openly bear the name of punishment. 

It may be objected, that if a free eoiniieti. 
tion were allowed, " the number of competj- 
tors would be very great, while the reward 
being confined to one, or to a very small num- 
bcr, one only will be paid for his labour ; th« 
lot of the rest would be lost labour and dis- 
appointment ; that the public would be losers, 
by their labours being diverted from servicet 
of greater utility, and that tbe service would, 
wtthoutthiBCompetition,bepertbrmedina auC- 
ftcient degree of perfection, or if performed ia 
any higher degree, would be of no further use.** 
The following ronsidcratinns may serve aa 
a reply to these objections. Where there ia 
nothing more than the mere loss of labour 
to tbose who can afford (o lose it, or of any 
thing elae to those who can afford to part 
with it, the poBsiblc amount of miachief, be 
it what it may, can afford no suflident reason 
for narrowing competition. If there be the 
pain of disappointment after trial, there bas 
been the pleaaure of expectation before trial ; 
id the latter, there is reason to believe, is 
upon an average much greater than the for. 
mer. The pleasure is of longer continuance, 
it fills a larger space in the mind; and the 
lar^r, the longer it continues. The pain of 
disappointment comes on in a mome ' 
place to the lint dawning of 
or is driven out by other cares 
be true, that the principal part of hi _ _ 

'bIb in hope, and that but few of our 
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hopes are coicplctely realized, it would be 
necMury, that men might be saved from ilia- 
■ppoinlment, to abut them out from Joy. 

It may further be observed, tlut the liberty 
of competition seldom ineludes so many m, if 
considered with regard to tbe particular ni- 
ture of the service, it would teem to include- 
Where it is not restrained by institution, it 
ii often restrained by nature, and that some- 
times within very narrow hounds. Services 
depending on opportunity, are confined to 
tho^ to whom fortune shall have given tbe 
opportunity i — service* depending on acienee 
or on art. ate contined to those whom educa- 
tion and practice have tamiliarized with the 
science or the art; — services depending on 
station, are conBned to one, or to the few. 
if there be more than one, wbo st the time 
in question are invested with that station. 
Thu9 the objeetion derived from the too 
great number of competitora is alcoost always 
without foundation. 

It aba often happens, that, Independently 
of the reward given to the successful candi- 
date, the service even of tbe unsuccessful 
pays itself. This is more particularly apt to 
be the case withregarci to services of indefinite 
excellence which depend on skill. Some de- 
velope their talents — others obtain notoriety^ 
one discourse obtains the reward — twenty 
candidates have improved their minds in en- 
di«vouring to obtain it. The athletic cxer- 
ciiei, which on such avast variety of occasions 
were celebrated throughout ancient Greece, 
lecm to have been open to all comers : it was 
but one at each game that could obtain the 
priie 1 but even the unsuccessful combatants 
found a sort of subordinate advantage in the 
reputation ofbaving contended, and in tbe ad- 
vances made by them in those energies, which 
at tbat time of day gave distinguished lustra 
to every one who eicelled in them. 

It may even happen, that the service of 
the luccesstiil shall be no object, and that the 
services loolted to on the part of him who in- 
stitutes the reward shall be those which are 
performed by the unsuccessful. Tbe Grecian 
games just mentioned, may be taken as an 
example. Tbe strength of the suceeistul 
combatant was no sensible advantage to tbe 
country : the object aimed at was the encou- 
ragement of personal prowess and skill. In 
llus country, the priies given at borse-races 
have a limilar sort of object. From the few 
horses who win, tbe public may reap no par- 
ticular advantage i but the horses which are 
beaten, or never contend for tbe prize, are im- 
proved by the emulation to which it has given 
birth. 

By the English Govemment. very ample 
rewards are offered to him who shall disco- 
ver the most perfect and practicable mode of 
■icert^ning a ship's longitude al sea. One 
effect of this reward is to divert from their 
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for their expense and labour. To pay all 
that would try, might probably be inipracti- 
cable ; but the benefit of the service appears 
to counterbaJance this inconvenience ; and in 
point of &et, the persons who can suppose 
themselves qoalilicd to contend in such s 
race are so few, that this inconvenience can 
scarcely be very considerable. Were the same 
reward to be given for running, boning, or 
wrestling, the common businesses of life 
would be deserted, and all the world would 
become runners, boxers, and wrestlers. 

Amongst the AtbenianB,rewards not vastly 
inferior, considering the difference in the va> 
lue of money and the common rate of living, 
were actually given to such athletic exetciKS. 
But the Athenians were as much in tbe right 
so to do, as we should be in the wrong to 
imitate them. In those days, when success 
in war depended almost entirely upon bodily 
address and vigour, encouraging the petfot- 
mance of these exercises was disciplining an 
army ; and the national wealth could sufTev 
little, since the labours of agriculture were 
chiefly carried on by slaves. 

The advantages resulting from tbe most 
unliiDitcd freedom of competition therefore 
are — 1. Cfaance of success increased accord- 
ing to the number of competitors; 3. Chance 
of the highest success increased by invigora- 
ting the increased effort of each competitor ; 
3. Equality established ; 4. Number of works 
multiplied ; 5. Latent talents developed. 

Applimlion of the above principle. 
The cases to which this principle may he 
applied are much more extensive than might 
nl first view be imagined : it covers a great 
part of the field of legislation ; it may be 
applied to ecclesiastical, to fiscal, to admi- 
nistrative, and to constitutional laws. 

This rule is in direct opposition to the 
fundamental principle of Hindoo legislation. 
In that country, every man belongs lo a csste 
from which he caniMit separate himself. To 
each CHstc belongs the eicrose of certain 
professions : there is a caste of learned men, 
B caste of warriors, and a caste of labourers. 
Emulation is thus reduced within the nar- 
rowest bounds, and the energiES of the people 
are stifled. 

This principle is opposed to those eccle- 
uastical regulations, by which idl who refuse 
to sign certain articles of belief, or refuse to 
pronounce a certain number of words concer- 
ning theological subjects, are excluded from 
certain professions. The greater the number 
of individuals thus excluded, tbe greater tbe 
ss sustained by the diminution of eompe- 
:ion in tbe performance of those servicw. 
This priiidplc is indirect contfadictioo u 
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« miiltilude a! Gi:i.-al and adminiiitrBlive lawi, 
csla'ilullin); exclusive privilege! in favour of 
CertainbrsneheBOf commerce «rd trade; fil- 
ing tbe prire of commoditiei, uid the pinna 
■t vrhich tliey are to be bought and sold ; 
prohibiting the entry or the ent of rarioua 
productions of ogricullure or of muiufadurei. 
Th»e BreMi miuiyexpeilients limiling compe- 
tition, and are injurioui to the nation^ wealt b. 

Tbu father of political economy has from 
thi* ptinciple in a manner created a neiv 
icience : the application he haa made of it to 
tbelawa relating to trade, haa nearly exhaust- 
ed Ihe subject,* 

By two opposite competitions, prices ace 
fixed. Competition among the purchaicrs 
Mcutei to the producers a luFRcient compen- 
■ation for tbe outlay of Ibeir capital and la- 
bour : compelition among the lelleri, serving 
M a counterpoise tu the other, produces a 
cheap marki-t, and reduces llie prices of com- 
modities to the lowest sum for which it is 
worth while to produce them. The diCTerence 
between a low price and a high }niee is a re- 
ward offered to tbe purchaser by one seller 
for the service he will render to him, by grant- 
ing what remains to be gained, to him instead 
of to hit competitor who requires more. 

In all trades, and in all arts, competition 
iecurea to the public, not only the lowest 
price but the best work. Whatever degree 
of superiority is possessed by one commodity 
-over another of tbe same description, meets 
with its reward either in the quantity sold, 
M in tbe price at which it is sold. 

As to stores of every description of which 

the public stands in need, why Is not the 

competition lel^ open to all wlio may choose 

[ to undertake the supply ? It is not difficult 

[.to Snd tbe determining reason i it is more 

" convenient to serve a friend, a dependent, or 

a partizan, tkan a person unknown, or per- 

Laps an enemy. But this is not an avowable 

reason : for the public, some olher must he 

■ought. Open competition would, it is said, 

produce a multitude of rash conlractors. 

The terms in appearance most advuntsgeoui 

to government would commonly be ofR:red 

by some rash adventurer, who, in tbe end, 

would be found unable to fulfil hi* engige- 

1 tbe time came for the per- 
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)n would not be provided, and 
ervice would suffer irreparable injury, 
important that the men with whom we 
deal should be well known. In some cases, 
IS may not be without foundation, 
but they are most frequently iUiisory.f 
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+ The following i* the general mitline of an 
[ wnuiffcment by which all the ' 
I would be (Hfcluallyr - 
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times render it necessary to depart from ll 
system of compefition. It is not every office 
that can be offered to every one disposed to 
undertake it. Ought tbe education of ■ 
prince to be offered to him who writea the 
best treatise upon that education? No: lueh 
an office requires qualities and virtues, tod 
particularly a knowledge of the world, which 
might not be possessed by the philosopher 
who had resolved tbe problem. 

Oughttheofficeofmssteroftheminttobe 
offered to any one who produces the bnt die? 
No: this important duty requires a protnty, on 
exactness, a habit of regulaiity, which bas no 
connexion with manual sirill. This is a rea- 
son, and the only reason, for not oBeringsud 
offices to all the world ; but it is no teaaon 
for not attaching to this service another re- 
ward, to which all the world might aspire. 

Some services, which are not directly sas- 
ceptible of open competition, are so indirectly ; 
that is, by making the compelition consist in 
Ihe performance of some preliminary service, 
the execution of which may serve a* a test of a 
man's ability to perform the principal service. 
This is what is done in the case of extensive 
architectuial works, when artists are invited 
to give in their plans and their models ; this 
is all that the nature of the servi ce allows of.t 

ought according lo the general rule to be accept- 
ed: power also lo Ihe offeieT lo call upon the 
minister, or competent audiority, to assign their 
reasons for such rejection. When ^ this is di»M 
publiclr, no attempt would he made to reject the 
c^er of a man, who, lagether with bia lurelici, 
was known 10 be jieifetuy responsible. 

A praise to which one of the moat eelebraitd 
minitlen In England is justly en titled^ snd about 
which there it no difTcience of opimon. Is tbe 
having, with more conristcncy than any oif Ida 
predecessors, followed this pnndple: Mr. Pitt 
divested himself of this source of influence, so 
dear lo minislets, and opened a free compeiitiDii 



arid : and [he example s 
law lo his successors. 

^ Some yean ago, it was thought desirable U 
harea general Index made lothe Journals of tbe 
House of Commons : for if it be not yd desiiable 
to have the laws themselves methodised, it haa 
however been though I desirable Co methodise tfie 
history of the proceedings of this branch of iha 
legislature- It was an undertaking of very con- 
sidentble diflicuUy, both in eontuderalion of its 
magnitude, and the variety of matter ir embraced. 
How were fit persons to be selected for it? Com- 
petition, in the usual mode, could not have been 
employed. The legislature could not say to men 
ofletlen, — Work, and the brut worknun shall be 
rewarded. Who, uncertain of being paid for it, 
would have devoted his life to so repulsive an 
emplojmtenl ? Thecoune taken wu inis: — the 
work was put inui the hands of four men of let- 
lert. selected one knows not how, ror by whom. 
nor why. The work wss divided amongst theni, 
in such sort that each of them lecdved id his 
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When, Bome yeira ago, it wu di>s)^ed id 
erect, in the neighbourhood of London, at 
Ihe public expenae. a Penitentiary Hou»e, the 
mode of unlimited competitjoa wu adopted, 
in order to obtain plans for it. The super- 
intendents received aiily-fivc plans, from 
among which they had an opportunity of 
makini; a selection, insteud of the one which 
(hey would have received, bad the syctemof 
favouritism been punued. If, viitbout re- 
ward, apian «uperior to the bust of those thus 
obtained haa since been devised, it may be 
attributed to the share which chance has in 
every new invention : the oder of a reward 
may accelerate the developcmenl of new 
ideas. without enabling an individual to com- 
plete the arrangement of his plans at a jpven 

Wlien the Britiih parliament offered a re- 
ward of X20,0<X1 for the di>«)VEry of a mode 
of Ending the longitude, they were not guilty 
of the absurdity of confining the competition 
to the profesMuv of natural philosophy and 
astronomy at Oxford and Cambridge. Tore- 
solve the problem of the best system of legis- 
lalion, is more important and more dilDcuU. 
Why, in mixed governments, has it been 
hitherto conSned to the members of the legis- 
lative body, and in monarchies, to the chan- 
cellor? The determining reason is abundantly 
clear; Those who are in possession of the 
power — those to whom it belongs to propose 
this problem, are ashamed to malce a public 
avowal of their own incapacity to solve it; 
they earefully avoid all aclinowledgments of 
their own incapacity or indolence i they are 
willing that their labours should be rendered 
as little burdensome as possible, by following 
the ordinary rotitine, and not that they should 
be increased by the exhibition of the ncee»- 
aily of reform. In a word, they desire not to 
be advised, but to be obeyed. While sub- 
ject to the influence of such circumstances, it 
can be considered no matter of surprise that 
Ihey should, ag ^ as possible, have made 
the ccicnce of tcgisUlion an exclusive mono- 
poly. The interest* of human nature cry 
aloud against this contemptible jealousy. The 
problem of the best system of laws ought to 
oe proposed to the whole world: it belongs 
to the whole world to solve it. 
share such and somativ TOlamci, according as he 
was moil in fnnour. "The reault has been four 
Itidcxes uislead of one, all of them materially 
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:n adopted, ih< 

taken nould have been lo advertise a pTBRlum 
lor the best essay on the an of index-making, and 
particularly as applied to the work in question- 
As a Kill further security, an index to one volume 
might have been required by way of spedmen ; 
■Dd lo him who gave Ih* greaual sauifadion 
upon both these pomta, ifae condiut of the work 
should ha>e been cammitltd. 




Frederic the Great twice attempted to 
make a general reform in Ibe laws of hi* 
kingdom: both times he applied to a aingls 
cbancetlor. The first of them, too conteni- 
ed with himself to suspect he could stand in 
need of assistance fiom others, produced a 
work the most insignificant of any which has 
appeared.* The second, M. Von Carmer, 
after having completed his labours, acted very 
differently, and much better: before it re- 
ceived the authority of a law, he presented 
it to the public, with an invitation to learned 
men to communicate to him their observa- 

the offer of rewards. 1 1 is with regret that 
I am constraitied to nsk. why did not he, who 
had in this respect thus far surpassed all his 
predecessors, act atill morenobly? Why only 
ask for criticism upon a given work ? — why 
not ask for the work itself? Why limit the 
invitaldon to Germans alone, as though there 
were no genius out of Germany? — why limit i 
the reward to a fum below the price of those 
snuff-boxes which are presented to a foreign 
minister, for the service he performs in de- 
parting when he is recalled. The richest dia- 
mond in his master's crown would not havo 
l)een too great a reward for him who should 
thus have given to all the others a new and 
before-unknown splendour. 

On different occasions, public-spirited in- 
dividuals and societies have endeavoured to 
supply, from their slender resoureei, the ne- 
glect of govemmenti, and have offered larger 
rewards than the chancellor of the Great 
Frederic. That which they could not offer, 
and which it did not depend upon them to 
offer, was the reward which the minds heat 
adapted for the accomplishment of sueh an 
undertaking would esteem above every other: 
I mean, tbe assurance that their labours would 
he judged by those who could give them au- 
thority — who cuuld make them useful. 

In conclusion, I do not say. that with re- 
may not be found for altogether excluding 
competition, but that in every such rase these 
reasons ought to be ready to be rendered, 
otherwise it ought to be laivful to conclude 
that the y do not exist. t 



* Some eilraciB from it may be seen in the 
MeautU of Faiilicai EeoHimy. 

-t- With reference lo constitutionit Uir, here- 
ditary succeaaion ui the throne is establiined, lo 
prcveol the eompetitian of many pretenders. It 
IS (he principal exception to the prindple, and 
the moat easily jusdlied. 

Another species of inheritance, of whldi the 
Ggvptians had given an example, and which the 
Indiuii have adapted, has Ibund adnii ten even in 
OUT days. I refer lo hereditary prortaaionaln par- 
ticular l'ainillcB,vliere they can nclt)>er have iwn, 
nor change iheii firiL " Far u moyen," aaya 
l)aBBuet,^tousleaartavenaientl>leurperiigcdani 
on faisait mleux ce qu'on avalt toujiMn vu Uia. 
ci a qud Ton a*<!t^ uniquemem txrtci di* aea 
enfiince."— i)ucaur(iurr//i«/oir« Vnirerulit. 
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CHAPTER XVI. 



BeccitltiA BccUBGB moilern legislators of in- 
difference to thii subject. " Punithmenti." 
■ayi he, *' and, in many inslnncei, undulji «e- 
vvre punishmenU, are provided for crimes; 
for virtue there are no rewords." Thoe com- 
plaints, repeated by ■ multitude of writen, 
ure matter of common-place declamation. 

So long- SI they are confined to geneial 
term*, the lubject presents no difficulty; — 
but when an attempt la made to remove the 
ground of complaint, anil (o frame ■ code of 
r^munemtory laws for virtue, how great ie the 
difference between what haa been anerted to 
be deeirable, and what is ponaible t 

Virtue is sometimes considered aa an act, 
aometimes as a diapoeition i when it ii eibi- 
biteU by a positive act, it eonfen n service ; 
when it ia considered a> s dispowtion, it ia a 
chance of aervice*. Apart from thi» notion of 
service, it ia impoasiblc to tell wherein virtue 
conaiats. To form clear idcaa concerning it, it 
must altogether he referred (o the principle of 
utility: utility isi(Bo6;ee(,a» well aaitsmoriiK. 

At^er having thus far apoken of urui'cei to 
be rewarded — that is, of manifest and public 
acts which tall not within the line of ordinary 
actions — itremaina tobeahown.in relation to 
uirWe, — 1. What cannot be accompliibed by 
general rewards ; 3. What it 19 possible to 
accomp^h, either by particular institution, or 
occasional reward,* 

I. We may observe, in the first place, that 
those civil virtues, which are most impoitant 
10 the wel&re of society, and to the preser- 
vation of the human race, do not conaist in 
striking exploits, which carrr (heir own proof 
with them, but in a train of' daily actioiia, in 
an uniform and steady coiine of conduct, re- 
solting from the habitual diapositiiin of the 

Kobciuon. in his llitlorical tteiearcliei re- 
ipecling India, haa wannlj approved the insti- 
tution at castes, and bernllury profeiaioiu. Mg 
alloHB, hoVBTCt, that lhi> ayitemmiy hinder the 
exertiiKis of genius. " Bui Ihe airanRements of 
civil gOTBnmenl,*' saya he, *' are made, not Ibr 
what la estraoidinarf, but for what la rommon ( 
— r — u. ■■ — I... .■ — Uj niany-" — Appeiidir. 
n ]n Eurvpe — ihat o[ 
hiatory sill show, Ihat 

._., .... leen born in a paintinc 

loam. Anung a hundred of Ihe moat nOcbnicd 
ptinien, il will be found that Raphael alone had 
■ lathemho handled the pcnciL •' /neUa pairs 
lidera esriD," vas the tlcvioe of the illualHaua 
Bemouillij who could only aiudy aauonomy in 
secret, and in oppoaitkni to the authority of his 
blher, . — Dumon I. 

This will partly fimn an applicsiion of the 

. . _ ..,. , — .. chipierViL FiKiaoa 

irir nlaliimt. Mr. Ben- 
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mind. Hence it is precisely because tiieso 
virtues are connected with the whole course 
of our existence, that they are incipsble of 
being made the objeeta of the rewards of in- 
stitution. It is impossible to know what 
particular fact to select, at what period U> 
require the proof, to what particular circum- 
stance to attach the distinction of reward. 

2. Add to these dilEculties, that of finding 
a suitable reward which shall be agreeable to 
those for whom it is designed. The modestj 
and delicacy of virtue would be wounded by 
the formalities necessary to the public prcof 
of its existence. It is fostered hy. and perhaps 
depends upon esteem : but this is a secret 
which it eeeks to hide from itself, and those 
prizes for virtue which seem to suppose that 
consdence is bankrupt, would not be accepted 
by the rich, nur even sought after by the most 
worthy among the poor. 

9. Every virtue produces advantages which 
arc peculiar to itself; probity inapires confi- 
dence in all tbe relations of lifei indualry 
leads on to independence and wealth-, bene- 
volence is the source of kindly affections; — 
and though these advantages are nut alwaya 
reaped, they generally follow in the natural 
course of events. Their effect ia much more 
steady and cerlain than that of ftctilioua re- 
ward, which is necessarily subject to many 
imperfections. 

In the reign of Louis XIV. a treatise wia 
published — " On the Falsity of Human Vir- 
tues." What is singular, and what the author 
probably never auspecled is, that by sooiB 
slight alterations it would be easy to convert 
this work into a treatise on Ihtir renlity. Ths 
author appears to have considered them M 
false, because they were founded upon reci- 
procal interest — because their object is hap- 
piness, esteem, security, and the peace^da 
en joyment of life — because men in tbeir mu- 
tual intercourse settle vrith each other for 
their reciprocal services. But without these 
felicitous effects, what would virtue be? In 
what consists its realili/f What would it hare 
to recommend it? How would it be diatin. 
giiished from vice? This basia of interest, 
which to this author appears to have rendered 
Hfalie, is precisely that which gives it a true 
and lolid, and we may add, an immutable 
existence; for no other source of happineu 
can be imagined,! 

But if the most important class of virtue* 
are already provided with suFDrient motives 
to lead to their performance, either in the suf. 
ferings they prevent, at in the advantages to 
which they give birth, is it not superfiuDua 
to sddbctitious motives? The interference 

+ Thewiilerabove alluded to, like all ascetica 
unskilful in reasoning, itijutes the religion it wa* 
hlsobjcclioserve. Uovatnineanargumenimay 
we not derive ftom ihiacoiociaence between pm, 
licil moralily and hipplness, in proof of dcugn 
on the pan of the aupieme legislstcir ' 



J 



Ch. XVI.] 



REWAHDS FOB VIRTUE. 
I Hipplying the 



of ligislDturs it uaefut only 
ileficieiicy of naturtl motivei. 

4. WliBt would be our CDodition were tliingi 
in ■ different ilatc ? — were it necessary tc 
invite men to Ubour, honesty, beDevolen<:e, 
and all the duties of their leveral condition*, 
by nieani of factitious reward ? Peeuoiiry re- 
wards, it is evident, it would be imposaible to 
bestow. Honour,it is true.ieinaiiui butbow 
would it be practicable to create. In the ibiipe 
of lionour, ■ sufficient fund of reward for the 
ppnarality of human actions ? The value of 
these rewards coDiUU in their rarity: so soc 
as tliey are cummon, their value is gone. 

In thill case, as in lo many other case 
there is an analogy between rewards and pi 

both these saacliont, that they are applicable 
to actions alone, and exerdse only a dutant 
and indirect influence upon the babils and 
dispOBitiona wbiehgive a colour to Ihe whole 
course of life. Thus, rewards amnot be intti- 
tuted for parental kindness. conjugBl fidelity, 
adherence to piomises, veracity, gratitude. 
■nd pity: legal punishmeati cuinot be as- 
signed ID ingratitude, hardness ofheart, vio- 
lations of friendly confidence, malice or envy. 
— in a word, to ail tiiose vicious dispositions 
which produce lo much eril before (hey have 
broken out into thoiie crimes which ore cog- 
liisMble before legal tribunals. The ttro sys- 
tenu are like imperfect scutes, useful only for 
weighing bulky commodities : and a-i an in- 
dividual, whose life has been less guilty than 
tliat of B man of a hard and ttdae heart, is pu- 
nished for a single tbeft, there is also often a 
necessity of rewarding a certain distinguished 
service, performed by a loan who is otherwise 
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Thus, in regard to the moral virtues which 
constitute the basis of daily conduct, there is 
no reward which can be applied to tbem by 
genera] institution. All that it is possible lo 
do is limiledto seizing upon those striking ac- 
tions, rendity susceptible of proof, which arise 
out of extraordlnvy circumstances, as oppor- 
tunities of conferring occanonal rewards. 

Rewards of this nature cannot be bestowed 
periodically : Ihe occasions for per&irming 
eminent services do not regularly recur. It 
is the action, and not the date in the atma^ 
nark, which ought to occasion the reward. 
The French Academy annually bestowed a 
prize upon the individual who, among the 
indigent classes, had performed the most vir- 
tuous ne^on. The judges had always one 
pfixe lo bestow, and they had but one. They 
must occasionally have eiperienced regret at 
tearing unrewarded actions of merit equal to 
that whicb gained the reward, and sometimes 
at being obliged to reward an acliun of on or- 
dinary descriplion. Besides, by the periodical 
return of the distribution, this prise would 
rendered an ohject of routine, anil 



ol La Rotiire dc Salncy 
may be produced in answer lo the above ob- 
servations; kit it should be remembered, 
that a village institution is of s diffiTent na- 
ture. The more limited a society, the more 
closely may its regulations be miiite to re- 
semble those of domestic government ; — in 
which, as we hare slrcudy seen, reward may 
bcapplied toalmostevery purpose. It is thus 
that annual prises may be established fur 
^lity. skill, strength — for every olher qua- 
lity which it may be desirable to encourage, 
and of which the rudiments always ciist. 
There is not a village in Switzerland which 
does not distribute prises of this nature fur 
military exercises; it is an expedient for con- 
verting Chcdudesand services of the citizens 
intafitei, Geneva, whilst it was a republic, 
had its naval king — its king of the arque- 
buss — its commander of the bow — its king of 
the cannon. The conqueror, during the year 
of his reign, enjoyed certmn privileges, little 
costly to the state ; the public joy marked 
the return of these nalionsl cuercisea, which 
placed all the dtizens under the eyes of their 
grateful country. La Rosicre de Satenci/, 
designed to honour virtues which ought to 
be perpetuated and renewed from generatiun 
to generation, might bave a periodical return, 
like the roses of summer. 

The Humant ^ociefy. established in Eng- 
land for the purpose of aSbrding assistance 
lo persons in danger of drowning, and pro- 
viding the means of restoration in coses of 
suspended animation, distributes prizes to 
those who have saved any individual from 
death. In this case, the reward is not. a* 
in the French Academy, confined to the in- 
digent chiss alone ; men of the first rank 
would consider it an honour to receive a 
medal commemorative of so nohle an aclioii. 
Besides, the mode of conferring these rewards 
has not been dramatised ; the retired hahiu 
of virtue have been consulted; there is no 
public exhibition to which it is dragged, to 
be confounded or humiliated. Greater rcl&l 
might, however, without adding to the thea- 
trical effect, be given to these reivards, were 
an elGcieiit report mode of them to the king 
and both houses uf parliament. 

An institution of a similar nature, for the 
reward of services rendered in coses of lire, 
shipwreck, and all other possible accidentt, 
would still further contribute to the culti- 
vation of benevolence; and these noble ac- 
tions, brought in the some manner under Ihe 
eyes of the legislator*, and inscribed Iti thnr 
journals, would acquire a publicity of much 
less importance to the honoured individual 
than lo society in general. 

Indeed, though the reward applies only tn 
one particular action, the principal ob;ect 
designed is the cultivation of those dispoii- 
tioiis which such actions indicate i and this 
can only be accomjilished by the publicity 
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which ii given lo the e: 
lie eateem and honour i 

When, upon the site of the prison which 
had been the scene of an exalted instance of 
filial piety, the Homnns erected a temple, 
tliey inciilated a noble leison ; ihey pro- 
tdauned their respect for one of the fimda- 
raentol virtues of iheir republic* 

Isdependentlf of these eminently merito- 
rious and always rare actions, govemmentB 
might reiider publicitif subiervieot to the 
perfection of a great variety of services, in 
the performance of whicb the regular dis- 
charge of duty is more important than the 
display of extraordinary virtues. This pro- 
ject migiit be realiEed by the formation of ■ 
comparative table of the subordinate admi- 
nistrations of cities, pariabes, or countiea. 
This table would require to be renewed at 
Gied periods, and might be made to shoiv 
which districts were moat exact in the pay- 
ment of taxes — in which the fewest crimes 
had been committed — in which useful esta. 
tiliihmenta had been formed — in which the 
moat liberal exertions had been made for the 
relief of calamity — wtiat hoapitals had been 
conducted with the greatest economj', and 
had been most successful in the cure of dis- 
eases if what tribunals had decided the great- 
est number of cauies, and from whidi the 
smalleat number of appeals had been made; 
in what instances efTicadous precautions had 
been adapted for relieving any particular dis- 
trict from causes tending to render it un- 
healthy, . — from mendicity, from smuggling, 
from vice, and from misery. 

Such ofHcJal reports, independently of their 
political utility to the government, would, 
without parade, produce all the good effects 
of reward — of that reward in honour which 
costs nothing to the country, and yet main, 
tains all the moral energies in full activity. 
Every distinguished service might find a place 
in these annals ; and the people, always pron 
to exaggerate the vigilance and means < 
information posscMcd by their governor! 
would soon be persuaded that a perpetui 
Inspection was kept up, not only with rt 
apeet to their faults, but also their racritc 
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■ Mumilis in plebe et idea ignobilii puerpert, 
aupplidi cauit carcere indusa mstre, cum im- 
petiasset adiium, a janitore semper exeuM*, nc 

Slid Infsnet dbi, deprchenu est uberibua suii 
ens earn. Quo mirnculn mains salus donaia 
filis pictflti est, ambieque pcrpctuis alimearis: 
el locus ille eidem consecratus des, C. Qulntla 
M. AiilJD Can. tempio Flelalii exlructohi lllius 
carceris sede. — Plin. lib. viL c. 3fl. 

i- In the report leipecting 1' lloicl Dien, by 
B^lli, a Mble of the morulily in difTcreDl has. 
pilaln Is given, and the pTDCcu >ar hb olcuia- 



posed of more than a hundred departments ; { 
in which tables, exhibiting in columns all the 
results of civil, economical, rural, and com- 
mercial administration, were formed with 
greater facility and promptitude than would 
have been experienced by any Russian noble, 
bed he been desirous of obtaining from bia 
superintendents an account of the state of liia 
property. 

If rewards were ettablished for virtue, 
when exhibited by the indigent classes, it 
would be improper to seek for striking in- 
stances of its display, or lo suppose that their 
are actunted by sentiments of vanity, whiiji 
operate feebly upon men accustomed to de- 
pendence, and almost constantly employed 
in making provision for their daily wanta. 
Institutions of this nature, suited lo small 
communitie«, ought to be adapted to loeml 
circumstances and popular habits. Inavilli^ 
or a town, for instance, it might be proper 
to assign a distinguished place in the church 
for the cAi men ; this distinction, united to a 
sentiment of religion, and granted ivith dt>- 
cretion, need bear no appearance of flattery, 
but might be a maik of respect towards old 
age. rendered honourable by the blameless life 
which bad preceded It. There exist in Eng- 
land many charitable institutions lor decayed 
tradesmen, in which their utuation U mudi 
preferable to that of the inhabitants of poor- 
houses: they have their separate dwellings, 
their gardens, and a small pentdon. Those 
only whose conduct baa been generally ho- 
nourable being admitted totheaeasylums.lbe 
metal badge which is worn in some instances, 
so &r from being considered as a disgrace, is 
regarded as a mark of honour. 

Different agricultural societies bestow re- 
wards upon servants who have lived during a 
certain number of years in the same ploce; 
this circumclance being with reason consi- 
dered as a proof of lidelity and good con- 
duct. 

Some of these societies also give rewntdi 
(o day-labourers who have brought up a cer- 
tain number of children without hating re- 
ceived assistance from their parishes, Tliis 
is an encouragement to economy, and to all 
the virtuous habits which it implies : but aa 
a means of remedying the inconvenience* 
arising from the poor laws, its effect is ex- 
tremely feeble. 

In both these cases, the reward generally 
conaisia of money ; but the money is con- 
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t I refer here to VAnalytt dti Proeit-cer- 
haai dft VenieiU dt DiparlmenI; a work in 
410, published in France in lliOZ. This work 

addressed to each deporunent, by ihe midilei of 
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SmM with honour ; the notoriety given to 
the rewwd 'opcrBtM u a certificttte in favour 

of the indjviilual in his particulir tlialrict. 

By eiamining ererjithing which hw been 
done ill ihii respect in Holluid, Switzerland, 
England, uid claewhere, we should become 
poisessed of on usortment of remuneralory 
expedient!, Rpptinble to olmoit every cla£> 
in Midely. Everything dependi, however. 
upon the mode uf application. For thin duty, 
govemoienti are entirely unfit: it is local in- 
epection alone which can ^iii a knowledge of 
circumitoneei and luperintend the deloili. 

After oil, jual and diMiriminating public es- 
teem — that is to Bay, public esteem fouade J 
upon the principle of utility — ii the most po- 
tent, the moat universally applicable, of all 
tlic spe<nes of retvord. Ii virtue be held in 
public eitimaiion, virtue will flouribh: let it 
cense to be held in such estimation, it will 
decline in the some proportion. The charac- 
ter of a people ii the morvl climate which 
kills or vivifies the seeds of excellence. 

An inquiry into the cautiei of the high re- 
spect in which, under certain governments, 
particular virtues were held — why the vir- 
tues of a Corfivs. of a Fabriciu,. of a Scipia. 
vitit nourished and developed at Rome — 
why other countries and other times have 
produced only courtiers, parasites, fine gen- 
tlemen and witi, men without energy and 
without patriotism, — would recjuire a moral 
■Tid hisloriral analysis, only to be completed 
by means of a pcofound study of the politi- 
cal constitutions and particular circumstances 
of each people. The result would, however, 
prove, that the qualities most successfully 
cultivated, were those held in mast general 

But public rateem. it may be said, is free, 
essentially free, independent of the authority 
of governments. This copious fund of re- 
tvards is therefore withdrawn from the Lands 
of the supreme authority! This, however, 
is not the case ; governments may cosily ob- 
tain the disposal of this treasure. Public 
erleein cannot be compelled, but it may be 
conducted. It requires but tittle skill on the 
part of a virtuous sovereign to enable him to 
npiily the high reward of public esteem to any 
fervice which bis occasions may require. 

There already eilsls a degree of respect for 
riches, honour, and power: if [he dispenser 
ol Ibese p^t bestow them only upon useful 
qualities— if ho unite what is already esteemed 
to wluit ought to be estimable, his success is 
certain. Reward would serve as a proclama- 
tion of his opinion, and would mark out a 
particular line of conduct as nierilorioui in 
his eyes. Il> first effect would be that of a 
lesson in morality. 

llnrewaided, the fame service would not 
acquire tlie same decree of notoriety. It 
would be lost among the uiultiluile of uhjecis 



solidling public attention, and remain iiudiit- 
tinguished from the pretensions, well or 111 
founded, respecting which public opinion Is 
undecided. Furnished with this patent fivm 
the sovereign, it becomes authentic and ma- 
nifest : those who were ignorant are inslrncled, 
those who were doubtful become decided : 
the inimical and the envious ore rendered less 
bold; reputation is acquired, and becomes 
permanent. The second effect of the reward 
consists in the increase of intensity and dura- 
tion given to public esteem. 

Immediately, all those who are governed 
by views of interest, who aspire to honour 
or fortune — those who seek the public good, 
but who seek it like ordinary men, not a* 
heroes or martyrs — eagerly press into that 
career in which the sovereign has united pri- 
vate and public interest. In this manner, ■ 
proper dispensation of favours directs tlie 
passions of indi>'iduals to the promotion of 
the public welfare, and induces even iboM 
who were indifferent to virtue or vice, lu 
rank themselves upon that side which pro- 
mises tbem the greatest advnntage. 

Such being the power of sovereigns, he 
must be extremely inexpert In the distribu- 
tion of honours, who separates them froui 
that public esteem which has so decided a 
tendency to unite with them. Nothing, how- 
ever, is more common. Instances may be 
found, in most courts, of splendid decora- 
tions of stars and garters in double and triple 
range, which du not even give a favourable 
turn to pubUc opinion. Tliey are considered 
as proofs of favour, but not as signs uf merit. 

" Honours in the handsof princes resemble 
those talismans with which the fairies, accord- 
ing lo the fiibles, were wont to present their 
favourites : they lose their virtue whenever 
they are improperly employed."* 



CHAPTER XVII. 

•KHUNESATIOW. 

ArTEft having exhibited in what manner ihe 
matter of wealth is applicable to the purposes 
of reward, we proceed to show oilier uses 
derivable &om it fur the public service, which 
are not retnuneralory. 

The idea of reward will be much clearer 
when it shall have been distinguished and 
separated from these accessory uses, uhkcb 
have certain relations with it; — 

1. Wagei necetiery/or iht nppiirl of life. 
— Servants must be fed whilst they are em- 
ployed, and there are cases in which it i* 
necessary to feed them even before they begin 
lo work. If the wages paid du nut exceed 
what is necessary for this purpose, asissome- 
limes the case among the soldiery, and eape- 

* Uelvniui. 
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riRlty if the enrolments nre involunUry, such ' 
WBgH. being ■bsolutelf neceuary, are not 
rewud. 

2. The iHitruclion o^ "T«m((. — Certain 
kind* of BervicB reciiiire idvBncei from go- 
vernment foT thia objed. If this inttruction 
require much lime, it is raturilly begun at 
an early age, and n then called education. 
This employment of the matter of reward is 
saHicientiy dittinct from thai which regards 
■ubsittence, wilfa which, however, it ii verj 
frequently combined and eonfounded. If there 
he a suffidcDt number of iiidividuill willing 
to bear thin expense, so muefa the better ; 
otherwife, it i> necesiary that government 
■bauld bear it for them. This hai almoel 
everywhere hetn thought to be the ease with 
reapect to the church. It has alio generaJly 
been conaidered necessM-j in new countries, 
or countricB but little advanced in the career 
of prosperity witb respect to the teacberi 
BPd prufcsaors in most brancbes of acience. 
In the war department, the corps of cadets 
is a nursery for younj; olGeera. The founda- 
tions of public schools are nurseries for the 
church. The greater number, however, of 
Ibese foundations, are owing rather to the 
good intenliutu of individuals, than to the 
cares of governments, 

3. Equipmtnl. —That an individual may he 
in a condition to render service, he must 
be furnished with the necessary equipments. 
The warrior wants his accoutrementi — the 
astronomer hii observatory — the chemist bis 
laboratory— the mecbanichii machines — the 
luturaliit his collections of natural history — 
tbe botanist his garden — the eiperimental 
farmer a plot c^ ground, and fiinds to enable 
him to improve it 

4. Indenuiih/ When an individual is only 

indemniiied, he is not rewarded : reward, 
properly speaking, only begins when indem- 
nity is complete. Do we wish for services, 
we ought to recollect thai, by the person Irom 
whom we seek to.obtuii them, the incon- 
veniences of every sort which compose the 
burthen of the service will be put into one 
■cale, the sdvaatagGS he finds attached to it 
into the other. To the head of indemnity 
belongs everything necessary to produce an 
equilibrium between tbe two i it is only the 
excess which is thrown inlo the scale of ad- 
vantages which strictly belongs to the head 
of reward. 

5. Thr amitiiig rtiponaibilUi/, — In so hr 
H the matter of reward is employed tor this 

I .nirpuse, it is employed in laying a founda- 
l^'BOn for the infliction of punishment. 7'hc 

Ck of punishment is in itself inexhaustible; 
when the body is withdrawn from the 
TJunds of the ministers of justice, corporal 
panisbment cannot be inflicted, and all other 
lishments can be compensated. If a ser- 
it possess property of his own, so much 
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;r : if be pHset* 
to him. he wiilalwayshavei 

to lose : the lost of this sikry will be • pu- 
nishment he will always be liable to undergo, 
whatever may become of him. 

The principal use of this employnient of 
tbe niatter of reward, is in the case of oflicei 
which place property in the hands of those 
who fill them. If there be no other means of 
securing their probity, it would not be bad 
economy to mijce their sppoinlments amount 
in value to but little less than tbe highert 
interest they could reap from the largest sum 
they ever have in tbeir bands. This would 
he to make them assure against their own dic- 
bonesly. The difference between the mIubI 
salary and the least salary they could be in- 
duced to accept, would constitute the pre- 
mium. It is rarely that a distinct sum ia 
appropriated to tins purpose : On the one 
hand, this end is partly effected by surety- 
ship; and on the other, (be sum considered 
requisite for the purposes of indemnity and 
reward equals or surpasses what could be pro- 
posed to be allowed for it : but this function 
is not the less distinct from all the rest. 

like the most valuable articles of the medical 
pharmai^ina. may serve either as apinson or 
an antidote, according as it ia applied. Thia 

bles that last mentioned, without bang cob- 
fbundedwithit. Money employedfamssurin^ 
responsibilily will produce its effect, though 
the individual be already corrupted. The use 
of money employed as a guarantee against 
temptation, is to prevent corruption. A lew 
sum may suffice in this case than in the 
former: in that, it was necessary that tba 
revenue granted should preserve some prtl- 
portion to the sum confided; in this, sucji 
proportion is not required : ibe measure to 
be observed is only that of the wants of ths 
individual placed in the rank that tbe office 
he occupies confers. In a word, salary, consi- 
dered as a pledge, is only useful in the pre- 
vention of theft; money, employed as an 
antiseptic, is equally useful in the prevention 
of peculation in all its forma, in the preven- 
tion of all improper conduct which can have 
for its motive the desire of money, and for 
its means tbe situation in which tbe indivi- 
dual is placed by hit office. 

7. Thetappurt of digail;/. ^ PubUc opinion 
cittcts— it matters not by what reason — from 
every individual possessed of ■ certain rank. 
a certain expenditure: his wants arc thus in- 
creased in proportion to his dignity. Dignity, 
deprived i^ the wealth necessary for its sup- 
port, furnishes, in proportion to its extent, 
an incentive to molverution, and at the same 
time generally furnishes the opportunity. As 
an antidote to such temptalionB, money may 
therefore somelimes be bestowed forlhc sup- 
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port of dignit;. The good of theiervice may 
alaa require tbc eaiae thing. U is incomes. 
tiMj true, liiBt between wealth and power 
there subuste nn intimate and natural union. 
Wealth itself is power; it may be proper, 
therefore, that the support of the respect 
which it eommanda be not refused in bvour 
of certain employments, in which much de- 
pends upon the place they bold in public 

8. Another use of the nutter of reward 
consists in llie extitencnl ofalaeritg ; I mein, 
the production of an habitual disposition to 
do what i* required with pleasure. The greater 
the degree of mental enjoyment, the quicker 
and more lively are one's ideas, and the Urger 
the quantity of work which can be performed 
in a giren time. The tnind, in a happy niood, 
nets with incomparably more eaee than when 
Bgilated by grief; or even in its ordinary con- 
dition, when it is moved only by habit. It is 
the lame with the bodily powers. Wboknows 
not how much the power of the muscles de- 
pends upon the energy of the mind ? What 
comparison is there between the labour of 
eUves and of free men ? It is upon this that 
the superiority of hired soldiers orei unpaid 
and arbitrary levies depends. In the One case, 
as in (he other, the motive which leads lo 
exertion consists in the expectation of being 
Created according to their behaviour : the mo- 
tive il nothing cite but the fear of pain. But 
in the lint case, there is the gratification of 
reward to sustain the alacrity; in the other, 
the labour hit no other accompaniment but 
grief. 

The simple expectation of a reivard, how 
large soever it may be, nill not ahvays pro- 
duce the some effect as a reword previously 
bestowed. The condition of expectancy in 



which the individual Ruds himself in such ■ 
cose, is a mixed and uncertain state, in which 
despairand hope may alternately predominate. 

The danger to be guarded against ia, lest 
rewards previously bestowed should produce 
diversions Utile favourable to labour, either 
by suggesting the idea of some more favourite 
occupation, or by supplying the means of its 
pursuit. The progress of the thoughts may 
be accelerated, but the thoughts excited may 
he of B different nature: the dull ideas of 
labour may be supplanted by the enlivening 
considerations of sbowa and of pleasure. 

Whether or not it is proper to bestow such 
rewards, depends upon the character of the 
individual : that chaTBCter must be known, 
before it is possible to determine what will 
be their effect ; but in every cose there can 
be no greater foliy than to waste in preriou* 
gratifications everything which is destined for 

In conclusion, these distinctions ought not 
lo be abused The expense of rewards nted 
not be increated on account of each of these 
items 1 it ia not necessary to appropriate a 
distinct sum to each. The same sum may 
serve for many, and even for all. That which 
suffices for assuring responsibility, will in ge- 
neral suffice as a guarantee against tetnpla- 
tioni, and rice vtrti, so forasendssouneertun 
may be effected by such means, — and will in 
every caie suffice for indemnification. That 
which suffices for equipment, may serve in 
part for the support of dignity and the excite- 
ment of alacrity: that which suISces for the 
maintenance of dignity will he sufSdent for 
almost all the other ends; and the whole of 
whatever is employed for any other of these 
purposes, except equipment, cannot but serve 
for subsistence. 



BOOK II. — REWARDS APPLIED TO OFFICES. 



There arc many ipedesof service, and even 
cervices of a positive nature, of which govern- 
ments stand in constant and uninterrupted 
need : such for the most part are the duties 
of those who are employed in the different 
departments of every government. The po- 
litical state or condition, on account of wbich 
individuals poasesaing it are considered liable 
to render these services, is called a place, an 
office, or an employment. To these places 
th natural and customary to attudi. 



under the title of emolument, certain portions 
of the matter of wealth. If such emolument 
be determinate in amount, and paid at regu- 
larly recurring periods, it is lalled a salary. 

It is the nature of a reward to operate as 
a motive, and in (bat capacity to give birth 
lo acts which, by the person by whom llic 
reward is held up to view, are esteemed ser- 
vices : the greater the reward, the greater is 
it eonstftuteii the greater the 
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has a tendency to produce : and if the value 
of the service be lusceptible of an indefinite 
degree of perfect" 
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exertion lo perform it, the grMter, u br a« 
depends upon the will of the party, will be 
tho value of the service. Hence it followa, 
that if salary be reward, as far as funds can 
]ie found, Ealarie» cannot be loo large. How 
different the state of thinge preiterited to ua 
when we consult eiperienco I We see small 
MilBrie«, uid the service admirably well per- 
formed: large salaries, and nothing done for 
them. In certain lines, we sec the service 
regularly worse and worse perforaied, in pro- 
porlion to the Urgenesiof the salarf. Wtiere 
then lies the error? In experience there can 
be none: in the argument there is none. The 
error lies in ila not being properly understood: 
and that in general it has not been properly 
uodcrstood, the bad management and weak 
measures so frequent in this line are but too 
pfegnant proo6. To understand the argu. 
meot arigbt, two points must be observed : 
The one is, to consider, for illustration's sake, 
that just in the same manner as punishment, 
— and in no other manner, though with leii 
certainty of eifeet, — is reward capable of 
acting as a motive : the other point is, to con- 
sider wliat is really the service for which s 
salary is a reward. 

What, then, is the service, with respect lo 
which a salary operates U a motive? The 
answer which would be generally given to 
this question is, the enntinued service be- 
longing to (be office to which the salary is 
anneied. Obvious as this answer may teem, 
it is not the true one. The service, and the 
only service, with respect to which a salary 
can operate as a motive, is cither the simple 
iiiatantoneous service of taking npon one the 
oflice, or the permanent service of continuing 
to atand invested with it. If the duties of the 
office — the services in the expectation of 
which the salary annexed to the olRce is be- 
stowed, happen to be performed, it cannot 
be owing merely and immediately to the sa- 
lary : it must be owing to some other motive. 
If there were no other motive, the service 
would not be rendered. Nothing is done 
without a motive : what, then, is this other 
motive ? It must be either of the nature of 
reward or puniidiment. It may by possibility 
be of the nature of reward ; hut if it be so, 
one or other of these rewards would seem 
superfluous: in common, it is principally of 
the nature of punishment. In as tar as this 
is the cose, the service for which the salary, 
considered bx a reward, is given, is the service 
of taking u pon one tbe obligation constituted 
by the punishment — tbe obligation of per- 
forming the services expected from him who 
possesses the olliae. 

That the teal displayed in discharging the 
duties of an office sbould not be in propor- 
tion to the salary, will now no longer appear 
strange. Experience is reconciled to theory, 
This subject will receive elucidation, if we 



substitute punishment for reward, and 
sider what tendency such a motive « 
have to give birth to any service, if connc 
with it in the same manimr as a lablry h 
nexed lo an office. 

Suppose a schoolmaster, intending to 

duetthehusInesB of his school with regiiUritjr. 
were to make it a rule, on a certain day, 
the banning of every quarter, to call 
hia scholars before him, and to give each tm 
lashes, committing their behaviour during the 
rest of the quarter altogether to their dia- 
eretion : — the policyof this master would be 
the exact counterpart of the founder of the 
school towards the master, if he has sought 
(0 attach him to the duties of his office by 
bestowing upon him a salary. Suppose the 
master, finding that under this discipline tbe 
progress of his scholars did not equal his ex- 
pectations, should resolve to increase hii exer. 
tions. and accordingly should double the doaa 
of stripes: — his policy in this Case would ba 
the exact counterpart of the founder, wbo by 
the single operation of increasing the master'* 
salary, should think to increase his diligence. 

A salary is not a reward for any indivi- 
dual service of the number of those which are 
rendered in consequence of a man's accep- 
tance of the office to which the aalaty is an- 
nexed. For the rendering of anyone of these 
services, the salary presents him not with any 
motive which can come under the head of 
reward : the motives which it gives bim be- 
long entirely to the head of punishment. It 
is by fear only, and not by hope, that he ia 
impelled to the discharge of his duly — by the 
fear of receiving less than he would other- 
wise receive, not by the hope of receiving 
more. Though he work ever so much more 
or better than a man who holds his office ji 
expected to work, he will receive noibing- 
more than his salary, if the salary be all Lliat 
he has to hope for, By working to a certai 
degree less or worse, be may indeed stand 
chance of having the salary, or a prt of it, 
taken from him. or be may he made punislu 
able in some olher way : but if he conti 
to keep clear of that extreme degree, in s 
case let him work ever so little or evci 
badly, he will not. as far as artilicial pun 
ment is concerned, be ever the worse, 
has therefore no motive, so far as tbe salary ii 
concerned, for endeavouring to pass the line 
of mediocrity ; and he has a motive, the mo- 
tive of indolence or love of ease, for stopping 
as far short of it as he can with safety. 

Suppose, for instance, a salary of £4000 
a-yeat annexed to the office of a judge: of 
all tbe services he may come to perform in 
ihe discharge of his function, of which onei* 
this salary the reward ? Of no one whatever. 
Take any one of the causes which would re- 
gularly come before him for hearing : though 
he were lonttend.nndtodispUyi "" 
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diligenre luid ever to milcb sbilily in the bett- 
ing of it, he would recei»c no more that year 
than his £4000; though be were to Bb>ent 
him self altogether, and leave the bueineas to 
bia colleagues, be would receive no lesi : in 
ihort, provided he does not lo far swerire 
from hia duly as lo lubject himself to fine or 
deprivation, whether be perform his duty ever 
■□well, or ever so ill — whether be decide 
many cauaea or few — whether his attendance 
he constant or remiss — whether he display 
ever so much or ever so little ability, — his 
saUry ia the same. Not that a man in this 
exalted elation ia iu any want of motives to 
prompt him to eiert himself in the discharge 
of its duties: he has the pleasures of power, 
to balance the pains of study — the fear of 
shame, to keep him jrom sinking below me- 
dioiH-iiy^tbe hope of celebrity, to elevate 
him above it, to spur him on to the highest 
pitch of eicellcnce. These motives are pre- 
sented to him by his station, hut they are not 
presented to bim by his salary. 

The services, and tbe onl^ eer rices, which 
the salary present! a motive for his per- 
forming, are, in Ihe fine place, the instanta- 
neous art of talcing upon him Ihe station — 
that is, of subjecting himself to the obliga- 
tions annexed to it : and in the event of his 
violating any of those obligations, to the pu- 
nishments annexed to sucb violations : in the 
next place, the discharging of tbe smallest 
portion of thoee obligations which it is neces- 
sary be should discharge, in order to his re- 
ceiving sucb or such part of the salary. Let 
it. for instance, be paid him quarterly : if the 
first quarter be paid him io advance, it will 
afford him no motive of the nature of reward 
for doing any of the business of tb 
He bna that quarter's salary ; nor can he fail 
of enjoying it, unless, in the Way of puniab- 
menl. it be afterwards taken from him. If it 
be not paid liim tilt the end of the quarter, 
the case wili be still the same, unless proof 
of bit having rendered certain services — tbe 
having attended, for example, at Certain times 
— be necessary to his receiving it. With thia 
exception, it may equally be said, that in bath 
CBsea, for any other than tbe instsnlaneous 
act of taking upon him the burthen of tbe 
station for that quarter, he has no reward, 
nor any motive but what operates in the way 
of punish men L 

This distinetionia of importance; for if ihe 
•alary given were the inducement of perform- 
ing the services, the chance of having them 
performed, and well performed, would be ex- 
actly as the magnitude of the salary. If, for 
example, Gtty pounds sterling a-year sufllced 
la insure fifty graiiu of piety, assiduity, elo- 
quence, and other sacerdotal virtues in a 
curate, — five thousand of these same pounds 
ought to insure five thousand grains of these 
uuic vittuet it) ■ bisbtip w ircltbiibop. But 



I what everybody knows is, that this propor- 
tion does not hold i on Ihe contrary, it mmt 
frequently happens that tbe proportion ia in- 
verse: the curate labours much, tbe bishop 
little, and the archbishop less. 

Tbe chance of service is as tbe magnitude 
of the punishment ; and if the salary can be 
withdrawn, it is bo iu indeed as the mng- 
niludc of the salary : but it may be equally 
great without any salary — by the substitution 
of any other punishment instead cf loss of 

;, then, how it is that a Salary, be it 

great or small, independently of the obliga- 

bich it pays a man for contracting, has 

itself the smallest direct tendency to 

:e services ; whilst experience shows. 
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litude, it has a tendency io pre vent them. 



RE we enter upon thia suited in detail, 
it may be necessary to remark, that thepropiT 
applicalion of tbe following rules will depend 
upon the nature of the service required, and 
its various local circumstances. It is only by 
observing tbe peculiar character assumed by 
abuse in each office, that appropriate remedies 
for each particular evil can be provided. Since 
it is impossible to make a complete catalogue 
of all errors, and to anticipate every species 
of abuse, the rules laid down may not con- 
stitute a perfect ayslem. They may, however, 
serve as a warning agunst errors and abuses 
which have by experience been found lo ex- 
ist, and also against tome which may be ima- 
gined likely to exist. It is useful to erect 
beacons upon rocks whose existence has been 
made knuwu by ihe shipwrecks they hare 
caused. Among the rules about to be given, 
tome may appear so self-evident as almost lo 
seem supcrduoui : but if it can be shown that 
errors have arisen from Ihe neglect of Ihem 
in practice, such rules, though not entitled to 
be considered as discoveries, must at least ha 
regarded at necessary warning ; they may 
teach nothing new, but they may serve tu 
recall principles which it it desirable thould 
be constantly and clearly remembered. 

FuU I. Emotumetits ought in such iruuiner 
to be attached to oUHces. as to produce the 
most intimate connexion between the duty 
and the interest of the person employed. 

This rule may be applied in insuring assi- 
duous attendance on Ihe part of the persona 
employed. In dilfcrent ollicea, dilferent ser- 
vices ore required; but Ihe greater number 
of olEces have this one circumstance ui com- 
mon : that their duties may be performed, it 
ia necessary that the irtdi>idual holding the 
ofBce should be at a certain time in a cerl ' 
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plnoe. Ilcncc. of all liuties, asuduoui Btten- 

dvice is Ibe Srat, tbe moat lintple, snd Ihc 

■DOal untveruL In many aura, to insure the 

performance of this duty, is to insure the 

perfuriDance of every other duty. When the 

clerk is at his dc^k, the judge upon the beni'b, 

the profeisar in his lehool, — if there be no- 

tiling particularly irksome in their duly, and 

they QUI do nothing else, rather than remain 

tdle, it i* probable they will perform tbeir 

duty. In these coses, the service required 

being of tbe continual kind, and in point of 

itible of an indefinite degree 

ng required not for 

jr «ucb services as may 

:a be performed within a certain apace 

ie, — it may without impropriety be 

I given in the form of a salary. But even here, 

tbe policy of m^ng reward keep pare with 

irvice" should be pursued as closely as pos- 

ble; and for this purpose, the long conti- 

ucd mass of service ehould be broken down 

ito ai many separate services as possible - 

le service of s ycitr into the service of day; 

In the highest offices, an individual, if paid 

I ij his time, should, like the day-labourer, 

[ Udror tbe same reason, be [raid rather by tbe 

Ay than by the year. In this way he is kcpl 

to his duly witli more than the eifePt, and al 

(he same time without any of the odium, ot 

punishment. 

Ill the station of a jud^, it is not common 
to exact attendance by the force of punish. 
menC — at teait not by the force of punishment 
to be ^pUed in each instance of failure. But 
if it were, the infliction of that punishment 
for trivial transgressions — that is, for one or a 
fewinstancM of non-performance — would be 
thoug-ht harsh and rigorous, nor would any- 
body care for the odium of standing forth to 
enforce ic Excuses would be lightly made, 
and readily accepted. Punishment in such 
cases being to the last degree uncertain, would 
be in a great measure ineflectuaL It might 
prevent continual, but it would never prevent 
occasional, or evenirequent, delinquency. But 
vrhat cannot be effecled by punishment alone, 
mny be effected hy punishment and reward 
together. When the olHceris paid separately 
fur each day's attendance, each particle of 
service baa iu reward : there is for eacli par- 
ticle of service an inducement to perfbrm it. 
There will be no wanton eicuaes, when incon- 
venience adheres inseparably to delinquency 
without the parade of punishment. 

The memhen of the French Academy, and 
ihc Academy of Science, notwithstanding all 
their dignity, are paid their salarJes by the 
day, and not by the year. And who are tbe 
individuals, how low or how high soever, who 
cannot, and who ought not, to be paid in Ibis 
manner? If pride have a legitimate scruple. 
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for labour 

as to the objection which might arise bum 
the minute apportionment of the salary, it is 
easily removed by counters given from day 
(o day. and converted into money at fixed 

In the act of parliament for establishing 
penitentiary houses, among olher good regu- 
lations, this method of insuring assiduity of 
attendance has been adopted. The three an. 
perintendents receive, as the whole of their 
emoluments, each a share of the sum of fire 
guineas, which is ijirected to he distributed 
each day of tbeir attendance equally among 
those who are present. 

A more ancient eiample of this policy inij 
be found in the incorporated society in Lon- 
don for tbe assurance of lives. The director* 
of this establishment receive their trifling 
emoluments in this manner ; and thus applied, 
these emoluments sultice. This plan has also 
been adopted in tbe case of cummissionera of 
bankrupts, and by different associations. 

These examples ought not (o be lost ; uid 
vet, from not having been referred to general 
principles, they have not possessed the indii. 
enccthey ought to hare. How often have r^u- 
lations been heaped Upon regulations witbtnaft 
(uccess! How many useless decrees werw,( 
made in France to insure the residence of t)>»\ 
bishops and beneficed clergy t 

In England, we have not in 
been more successful ; that is 
skilful. Lawi have been enacled against 
non-residence of the clergy — laws badly r 
trived, and consequently useleu. Punishmeat. 
has been denounced, and a fine imposed, which 
being invatiable in amount, has sometimes 
been greater and sometimes less Iban the ad- 
vantage to be derived from (he offence. For 
want of a public prosecutor in this, as in so 
many other cases, it has been necessary to 
rely upon such casual informers as mny be 
allured by a portion of the fine. The love oU 
has seldom proved a motive sufficiently 
strong to induce an endeavour to obtain tbia 
reward i whose value, not to mention the 
expenses of pursuit, is destroyed by inbmy. 
Till this motive be reinforced by petaoiiJ 
animosity, which bursts tbe bonds of infatny, 
these taws are powerless. 

Such cases, which may occur once or twice 
in the course of ten years throughout tbo 
whole kingdom, are neither auffideatly fre- 
quent, nor well known, to operate a* c»-. 
amples. The offence remains undiminished! 
tbe useless punishment conslitutea only as i 
additional evil ; whilst such laws and suck ' 
methods, powerless among friends, terve only 
to bring enemies into contact I Whenever it 
desirable that a clergyman should live in 
e niidst of his panahioners — that is to mi. 
when they ace aruicmble — tbe law is 
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letter: its power is exited only when they 
are irreconciUble enemiei; that ie, in the 
only mea wberiin il« utility if probleuisticsl, 
and it were to be wiihtd tb*t it« pxecution 
would admit of an exception. Hii return into 
Li> parisb ia s triumph for hii cnetnies, and a 
bumilialion for himself. 

Had tbe nUriea paid to the prorenon in 
tbc univerutiea been intervroven with tbeir 
vervices, it might have been tbe custom for 
Mime of these pretended labourera to have 
Uboured for tbeir hire ; and to be a profeisor, 
might haire meant (omething more than bar- 
ing a title, a lalary, and nothing to teach. 

A salary paid day by day hu an advuitnge 
beyond that of insuring assiduity of attend- 
ance; — it even readers a service agreeable, 
which with an annual aalary will be regatded 
■s purely burtbenlome. When reward, in- 
steul of bebg bestowed in a lump, follows 
cni'h successive portion of labour, tbe idea of 
Ubour becomes anodsted with pleasure in- 
stead of pain. In England, husbandmen, lilie 
other lalraurers, are paid in hard money by 
the week, and their labour i* cheerfully and 
well performed. In sooie parts of the conti- 
nent, husbandmen are still pud as they were 
formerly in England, by houses and pieces of 
litnd given once for all ; and the labour is said 
iu be performed with all tbe slovenlineas and 
reluctance of slavery. 

Hull II. Emoluments ought in such man- 
ner lo be attached to of!iCL', as to produce the 
greatest possible degree of excellence in tbe 
Gcrvico rendered. 

Thus hr the subject has only been consi- 
dered as applicable to insuring attendance in 
cases where assiduity of attendance appears 
to suffice for insuring the performance of all 
other duties. There follow some cases. In 
which it appears possible to apply the aame 
principle either in tbe prevention of abuse, or 
in insuring an eitrmordinary degree of iierfec- 
tion in the employment of the powers which 
belong to certain stations. 

Instead of appointing a fixed salary, inva- 
riably of tbe same amount as the emolument 
of the superintendent Or superintendents of 
a prison, a poor-house, an asylum for orphans, 
or any kind of hospital whose inhabitants 
depend upon tbe care of one or a small num- 
ber uf individuals, whatever may be the dif- 
ference In tbe degree of attention displayed, 
or the degree of perfection with which tbe 
service is perforaied, — it would be well to 
make the emolument of such persons in some 
measure depend upon the care with which 
their duties bave been performed, ai evi- 
denced by tbeir success, [n a penitentiary. 
or other priaon, that the prisoners might be 
insured from all negligence or ill -treatment, 
lending directly or indirectly to shorten their 
lives, make a odculation of lfa« average nnm- 
bar of deaths aauMlr the pritoucr) ill the pu- 
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licular prison, compared with the numlier of 
persons confined there. Allow the superin- 
tendent each year a certain sum for each per- 
son of this number, upon eondi lion, that for 
every prisoner who dies, an equal sum is to 
be withheld from the amount of his emolu- 
ments. It is clear, that having a net prolit 
upon the lives of all whom he preserves, 
there if scarcely any necessity for any other 
precaution against ill-treatment, or negligence 
tending to shorten life.* 

In the naval service, the laws of England 
dlow a certain sum for each vessel taken or 
destroyed, and so much for every individual 
captured. Why ia not thb method of encou- 
ragement extended to the military service? 

Is the commander of an army employed in 
defending a province, — allow him a peusioii 
which shall be diminished in proportion to the 
territory he loses. Is tbe governor of an im- 
portant place besieged, — allow him so much 
foreverydaythst he continues the defence. Is 
the confjueat of a province desirable, — pro- 
mise lo the general employed, besides Ibe ho- 
nours he shall receive, a sum of money which 
Shalt increase in proportion to the territory 
he acquires, besides giving him a pension, as 
above, fcr preserving it when acquired. 

To the principal duty of taking and de- 
stroying those who are opposed to him, might 
be added the subordinate duty uf preservinj; 
the living machines whose exertions are ne- 
cessary for its accomplishment. The method 
proposed (or the preservation of prisoners, — 
why should it not be employed for the pre- 
servation of soldiers? It must be acknow- 
ledged, that no reward exclusively attached 
to this subordinate duty could, in the mind 
of B prudent commander, add anything to the 
weiglit of those arguments whidi ansc out 
of tbe plinciiiil object. A soldier when he is 
ill, is worth less than nothing : a recruit may 
not arrive at the moment — may not arrive 
■c all, and when he has arrived, he is not 
like a veteran. If therefore, it be proper to 
strengthen motives thus palpable, by a sepa- 
rate and particular reward, it ought at least to 
be kept ins subordination sufficiently marked 
with respect to the prindpel object. 

Tbus raudi as to a time of war. In time 
of peace, the propriety of this method is much 
less doubtful. It is then that the attention of 
a general should bt more particularly directed 

• " The managers of L' Hotel Dieu were uB«i 
to charge lifty livrta for each patienl "ho either 
died or was cured. M. de Chamousset and tio. 
offered lo undertake the management for Mfty 
livres, for these only vbo were cured. All cho 
iIIhI Kprr niH u be reckoned in the bireain, and 
11 their expense Tbe i 
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urer of their Uses, and he mill 
become the rival of Eiculapius in mcdiral 
Bcience. ind of Howard in philiinlhropy. He 
will no lotigei be inilifferent, whether the]' 
encBmp upon n hill or in > tnorasa. His vigi- 
lance will be eierrised upon the qunlitj of 
hit Buppties and the Brranf^enient of hi« bos- 
]^tali; and his diicipUiic will b« rendered per- 
fect against those rifes of armies, which are 
BOmelimea no less destructive than the sword 
of the enemy.* 

The same system might he eitended to 
ships of war, in which negligence is so lata], 
and in which general rules are so easily en- 
forced. The admiral, or captain, would thus 
have an immediste mtereat in the preserva- 
tion of each milor. The admirable example 
of Captain Cook, who drcumoavigated the 
world, and traversed bo many different cli- 
mates and unknown seas, without the loss of 
• single sailor, would no longer be unfruitful. 
I His instructions respecting diet, change of 
[ mr, and cleanliness, would not bi? neglected. 
'The British navy, it is true, is much improved 
I .Stt these respects: but who can tell bow much 
1 greater perfection might be attained, if to the 
' already eitsUng motives were added the in- 
fluence of a conalantly acting interest, whioli, 
without injuring any virtue, might supply the 
place of all, if they were wanting? 

In (he application of these >iiggeBliona, 
I there may be difficulties : are they insur- 
I nountable? It ii for tho^ who have had 
experience to reply. 

In the treaty made by the Landgrave of 
Hesse Cassel, relative to the troops which 
the British government hired of him Co serve 
in America, one slipulation was, that for 
every man not returned to bis country, he 
should receive thirty pounds. I know not 
whether Buch a stipulation were cuftomary 
or not : but whether it were or not, nothing 
«ould be more happily imagined, either for 
fiscal interest of the sovereign lender, 
le interest of the individuals lent. The 

airiC of party found in this stipulation a 
eme for declaniatlan, as if its only elfect 
were to give to the prbce an interest in the 
■laughter of bii subjects; whilst, if anything 
could counterbalance the mlBchievous effecls 
<if the treaty, it was this pecuniary condition. 
It gave to these st rangers a security against the 
negligence or indiiferencc of the borrowers, 
tm BcrounC of which they might more will- 
inely have been exposed to danger than native 
■ubjccts. The price attached to their loss 
- would act as an inaurance that care should 
be taken to preserve them. 
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OF BEWASD. [Book It* 

It has been saiti, that in some eouncriM ] 
e emoluments of the commanders of 
ints increase in proportion to the number 
non-cffcclivea ; that is to say, that rh«y 
ceive always the same amount for the pay 
of their corps, though they have not always 
number of men to pay. Such •> 
arrangement is precisely Che opposite of what 
is recommended above. The number of non- 
effectives increasing by death or deaerlion, 
the commander gains in money whnt he loaea 
in men. Every penny which be is thus p«- 
mitted lo acquire Is a reward olfered, if not 
fur murder, at least for negligence. 



Nole The principles (bus laid down by.l 

Mr. Bentham are susceplible of great diver- | 
sity of application. When Mr. Wbitbread 
brought into parliament his bill for the est>- 
bliahment of schools for the education of the 
poor, I flattered myself that I had discovered 
one instance to which they might very readily 
be applied ; and, in a letter addreised to Sir 
Samuel Romilly, from which the following 
paragraphs are extracted, I explained my ideas 
upon the subject. It will be perceived, that 
the whole phin depends upon [be principles 
laid douTi in this chapter : — 

" Mr. Whicbread has been fully aware of 
the necessity of superintendence in respect to 
the matters, — and he has proposed to com- 
mit it to the clergymen and justices of the 
peace; but it it not difficult lo foresee, that 
this burthensome superintendence will be in- 
cllicaciaus. No good will be effected unlets 
ihe interest of the master be constanllj com- 
bined with all parts of bis duty. The only 
method of accomplishing this, conusti in 
making his reward depend upon his success; 
in giving him no fixed salary ; in allowing him. 
a certain sum for each child, payable only 
when each child has learned to read ; — in a 
word, in paying him, as workmen are some- 
times paid, by the work done. 

" When he receives ■ fixed salary, the 
matter has only a slight interest in the pro. 
greiB of his pupils. If he act suflidently well 
to prevent hit being ditcharged, this is ^ that 
can reasonably be expected. 

'■ If he receive no reward till the service 
be performed, he has a constant interest in 
performing it quickly. He can relax his ex- 
ertions only at bis own expense. There is na 
longer any ueceHilyforsuperintendence. The 
matter will himselfteek to improve the modea 
of instruction, and to exdte the children to 
emulation. He will be disposed to listen to 
the advice, and to profit by (he experience of 

" When he receives a fixed salsty, every 
new scholar increotet the (rouble of the tDii»- 
(cr, diminishes hit exertions, and dispuscs 
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bim ta romplain. Cpon tbc plan Which I pro- 
pnst. it is tlie miister whu will stir up the 
negligent parents ; it i> he wba will beeumc 
the SLTVuit of the lair. Instead of complain- 
ing that he has too mnny pupils, be will anly 
cuinplun if be have too lew. Should be hare 
three or Four hundred, or even as many as Mr. 
lAHCister, like biin he ivould find tliu menns 
of attending to them all ; he would employ 
the most foiward in initructing those who 
were lesa advancerf. kr. ke. 

•' Should a negligent or inrapabtc matter 
be appointed, he would be forued to quit his 
place. Substitute for this plan, eiaminition*. 
d? positions, nnd dcdsions. and see what would 
be the conMquence. 

'■ There would be no difficulty in Ibe e!te- 
nition of this proposed plan. It wonid he 
sufficient that tivice or thrice in the year, 
Ibc clergyman, and certain justices of the 
peace, or other persons of consequence, who 
were witUng lo promote so useful a work, 
should meet together for two or three hour* 
at the school -house. The examination of each 
Echolsr would not occupy more than half a 
minute. The master himself might be trusted 
for seleL'ting only such as were capable of un- 
dergoing the test, and an honorary would 
thus be added lo his pecuniary reward, by the 
publicity given to bis BUeceis." — DHMont. 

CHAPTER 111, 



Anotheh expedient is often employed in the 
payment of public otDcers : I reler lu the fees 
which thej are sometimes authoriied tu re- 
on their own account, from those who 
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This srrangemetit is attended with a spe- 
cious advantage, and a real danger. The 
advantage is, that tbe reward Mems to be 
exactly and directly in proportiun lo the la- 
bour performed : Ibe danger lies in the temp- 
tation given to such officers lo increase their 
emoluments, by increasing tbe difficulties of 
tbate who need their services. TTie abuse ii 
easily introduced. It is very natural, for ex- 
ample, that an individual who has been served 
with an extraordinary expedition, should add 
something tu the accustomed fee. But this 
reward, beatowed on account of superior ex- 
pedition in the first instance, iiitallibly be- 
comes a cause of delay in all which follow. 
The regulated hours of business are employed 
in doing nothing, or in doing the least possi- 
ble, that extraordinary pay may be received for 
what is done out of office-hours. The industry 
of all tbe persons employed will be directed 
to increiuing the proiit of their places, by 
lending one another mutual assistance i and 
ibe heads of deportments will connive at ihe 
disorder, eithir for tbeir share of the bencHl, 
Vci. IL 



or out of kindness lo their inferiors, or for 
fear of rendering them discontented. 

The inconveniences will be yet greater, if 
they relate lo a service covered with a mys- 
terious veil, which the public cannot raise. 
Such is the veil of tbe law. The useless and 
oppressive delays in legal procedure arise from 
very complicated causes; but it cannot he 
doubted, that one of the most conwderable of 
these csu«ca is the siniater interest which 
lawyers have in multiplying processes and 
questions, that they may multiply tbe oeca- 
uons for receiving fees. 

Integrity is more easily preserved in puhlic 
offices in which there are no fees, than in 
those where they are allowed. A lawful right 
often >ervc» as a pretext for extortion. Tito 
distioelion between what it permitted and 
what is prohibited, in many cases, is exceed- 
ingly minute; and how many temptations may 
occur ofprofitinghy tbe ignorance of strangers, 
when circumstances will insure impunity ! 
An easy method of detecting offences it ■ 
great restraint. Whenever therefore fees ara 
allowed, a list of them should be publicly 
fixed up in the oflice itself: this will ope- 
rate OH a protection to the persons employed 
against suspicion, and to Ibe public aguiuil 
vexation. 

This mode of rewarding services, supposes 
that the individuals who stand in need of 
them should bear the expenses of the esta- 
blishment. This is true onlyin ease (he bene- 
fit is solely for those individuals : in all other 
cases, fees constitute an unequal and very un- 
justly assessed lax. We shall have occasion 
to remir to this suhjert shortly. 

CHAPTER IV. 



R«hl\l. Thh amount of the saUry. or 
other emoluments, alt ached to every office, 
ought to be the leaat that the individuals 
qualified to execute its duties are willing la 
accept for their performance. 

Tbe lair and proper price of any vendible 
commodity is the least that anybody will lake 
for it: so that the expectation ol like pay- 
ment shall he a stiHident inducement to the 
labour requisite to produce other like articles 
m future. The fair and proper price of any 
service is the least that anybody will do it for i 
so that if more were given, it would be done 
either not at all the better, or not to much 
the better as that tbe dilference of quality 
should be equivalent to the difference of 
expense. In this proper and necessary price 
is included, of course, everything nei-cuary 
to enable tbe individual to perform, and to 
continue to perform, tbe service i and aim 
neceisary o 
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count of the crlmnfc wliii'li may be giren up 
of tlie adirantaffea tbat miglit be tipeclcd 
trDin other services. 

At tbe first estBblislimenl of iin office, it 
m»j be difficult sceurMely to derermine wh«t 
ought to be tbe Hinoant of its emoluments ; 
ill ibis, » is tbe mae with every commodity 
when carried to market for tbe first time, we 
call only be guided by chance. Tbe number 
and character of the landidnlei will, bowever, 
soon determine whether the amount offered 
be loo bir^ or too smill. 

According to this rule, tbe salaries pud to 
tbe judg^i in England, which appear >o con- 
fideralile, are leareely enough ; unce. as we 
have already seen, they sre not sufficient to 
ii:duce those who are best qualified to dis- 
charge the duty, to undertske the office. 

In France, befifre the Revolution, scarcely 
any salaries were paid to the judges: they 
ivere not drafted from the class of advorafes, 
and no sacrifice was required of them when 
they entered upon their dutiaa; it was not 
necessary tbat they should be possessed of 
much eiperience, and (heir re\vard consisted 
principally in tbe honour and respect nttnched 
to their station. In England, the number of 
judges is so small, that there is no place for 
cyphers: it is necessarythstencb judge should 
possesr, from the first day he enters upon bis 
office, that ahiU which, in the present slate 
of immensity and obscurity in wbich (he law 
is found, can only be the ftuit of long study. 
In France, among the enormous multitude 
of her judges, there was always » sufllicii 
number endowed with the requisite skill i and 
the novice might, so long as he chose, pre- 
serve a Pythagorean silence, 

A method of asccrtuning tbe proper a. 
mount of emoluments for any office, simple 
OS it is efficacious, is atlbrdcd by allowing the 
persons employed to discharge their duty by 
deputy. If no one employ • deputy, the emo- 
llimenta cannot he much too great : if many 
individuals employ deputies, it will be only 
necessary to observe what is paid to the de- 
puties : the salary of the depuly is the proper 
salary for the place. 

If this rule be applied to the emoluments 
of the clergy, and it be asked what is the 
^per price for their services, the answer is 
imt difficult. It is. primd fade, the price 
. given by one class <if tbe clergy, and received 
ij the other ; it ii tbe current price of cu- 
nries. I say always prinS/atie; for, in re- 
ality, the current price is somewhat greater ; 
Gn of the price being made up in hope. For 
■uring the due perfurinance of all the duties 
-of tbeir office, thii price is found to be suf- 
fidenl. The ;iosse(sion of any greater emo- 
lument is not only useless but pcmicioi 
inasmuch as it enables them to engage 
occupations incompatible with the due p 
furniunce of their funcliun. and as il tends 
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them a distaste for the duties of that 



funct 

The inequality observable in the emolu. 
Ents of the established clergy is also diud- 
ntageous in respect to the greater number 
ecctesiaslici. The compariaon which they 
make between their condition, and tbU of 
the rich incumbents, diminishes still fnrtfaer, 
in their eyes, the value of what they receive. 
A rctvard so unequal, for equal lervicea, de- 
grades those who receive only their proper 
portion. The whole present! Uie appcamiM 
of a lottery — of fevour and injustice, ill ac- 
cording with the moral charncter of tJ 

It ia a good rule of economy to employ onlj | 
real labourers, who do not think themselve)[ 
superior to llie work they have to perforoi. J 
Dutch Sarists ought not to be employed is | 
the cultivation of potatoes. 

It is well also fully to occupy tl 
the individuals employed. Thedutiesof many I 
public offices require only three or four hours j 
attendance daily. After ibe office-hours ar«.j 
passed, such individuals seldom are able pr<»> T 
fitably to employ their time. Tbe leiiurv J 
they possess increases tbeir wants. Ennui.1 
tbe scourge of life, is no less the enemy oCl 
economy. It is among tliis class, that tho« 
who are most discontented with their salariea, I 
are generolly foun ' 



CHAPTER V. 



Rule IV. The nominal and real unount of ' 
salaries ought to correspond. 

In other words, no deduction ought to be 
made from the real value of a salary, without 
reducing its nominal amount. The praclicei 
which bss frequently been adopted in Eng. I 
land, of reducing the real value of salaries onif'fl 
pensions by taxes and other deductions, whilA fl 
the nominal amount of tbe salaries has re- 1 
miuned uiudtered, hag given rise to this rule, 
deductions tbui mode 
?-third of the nominal 

from this arrangement, 
. are numerous. In tbe 
first place, it is on evil in so far as it spread* 
in eiag^raled idea of the sacrifices made bj 
tbe public, and tbe expense incurred under tba 
head of salaries. With respect to the public 
functiunaries.itisanevil to possess an income 
greater in appearance than reality. The erro- 
neous conceptions hence entertained of tbeir 
wealth, impose* upon them, in deference to 
public opinion, tbe necessity of keeping up a 
correspondent establishment ; under tbe pe- 
nally of being considered niggardly, tbcy are 
compelled to lie eitravagant. Il is tnie, the, 
public arc aware in general, ibiit salaries and 
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jieiigiiinE tLte subject to Ucdactions; but they 
mrc of^cntimei only acquuiited with ■ p>rt of 
tilt deduction!, >nd thtyaeldom iiisucb coeeg 
eater into minute nloulatiani.* 

In tliia muinvr. tlie difference between ttie 
nominal and real nUne of a lalary tends to 
produce an increase in the wanti of tlie in- 
dividuiU employed. Call the anmunt of Iiii 
sulury what it really i>, and he will U- at ease, 
but every uomiiial addition will prove a costly 
ornuuicnt. If the opportunity ofillidt profit 
be presented to hioi, aiicb nominal addition 
iviii be an incentive to corruptioo ; and should 
he not he dishonest, it will prove a cause of 
di«tre«i. 

The remedy ii simple ax rdicHciniigi the 
change need only he in word;. 



CHAPTER VI 

Riitt V. The expenses of an olflce ought 
tn be de&ayed hy those who enjoy the bene- 
fit of the aervicea rendered by the office. 

The author of the Wealth of Nations, iii 
inveatigatingf the nuinner in which the ex- 
pense of services ought to be divided, ha* 
shown that in aome cases it ought to be de- 
frayed by the public — in others, c^ielusivcly 
by those who immediatety reap the benefit 
of thi! service. He has aUo shown that there 
ia H class o[ miacd eaje*, in which the ex- 
pense ought to he defrayed partly by the 
public, and partly by the individuals ivho 
derive the imnaediate bene&I. To this lAam 
helongs public tducalion. 

The rule just lud down aecms scarcely to 
stand In need of proof. It may, however, be 
useful to mention the modes in which it may 
be violated 1 as — J. When, for a service ren- 
deredto one person or setof persons, iheob- 
ligation of payment is imposed upon another. 
This is partly the case of di»en1ers who sup- 
port their own clergy, in so far as they are 
obliged to pay for the eupport of the clergy 
of that catablicbed sect from which they dis- 
sent. 2. When, for a service rendered to a 
certain number of individuals, the obligation 
of payment is imposed upon Ibe public: for 
example, the expenses of ■ theatre, wholly or 
in part paid out of ibe public purse, 3, When, 
for a service rendered to the public, the obli- 
gation of payment is imposed upon an indi- 
vidual. 

With respect to tbia third case, the ex- 
amples arc but too abundant, 

I. The most remarkable ei:unple wiU be 
found in the administration of justice. At 
first sight, it may be thought that he who 

" A further inconTfnience fmiucnily aiiiei 
ftvm the expenie et colleeling uul mana^ng 
— I, ' 'w cawiltlbullons. 
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obtains a verdict in his favour reapa the 
prindpal, or even the only advantage to be 
obtained ; and tberetore that it is reaionahlc 
he'should bear the cspcnse incurred — that he 
should pay the officers ot jmlice for the time 
they have been employed. It is in this man- 
ner that the subject appeared wen to Adam 
Smith. (B. V. aec. 9.) Upon a closer M- 
aininatjon, we shall diwovcr on iniportant 
error. The individual in wboae £avour a 
verdict is given, is precisely the individual 
who has leceived least baattit : setiingaaJde 
the rewards paid to the olGcers of juaUce, 
how many other expenses, wlilcb the nalurl; 
oftbingt render inevitable, rnmaiu ! It is be 
who, at the price iif hia lime, bis care, and 
his money, has purchased that prutcctinn 
which others receive for nothing. 

Suppose that among a million persons there 
have been, fur example, a thousand Uwsuita 
in a year : without tbeae lawsuits — without 
the Judgments which terminate them, injus- 
tice would have bad nothing to hold it in 
clieck but the defensive emrgj ofindividuala. 
A million acts of injustics would have been 
perpetrated in the aame time. But auce, by 
means of tbenethouaand judgments, a million 
acta of injustice have been prevented, it la 
the same thing aa if each complaSuant had 
himself prevented a thousand. Because be 
ha« rendered so important a ser vi ve — because 
he has exposed himaelf to ao many mishaps, 
to so much trouble and expense, does be 
deeerve to be taxed? It is aa though the 
militia who defend the frontiers should be 
selected to hear the expenses of the oim- 

" Who )toeth a warfare any time at his own 
charges?"saithSt. Paul. It is the poor lili- 
gant who makes war upon injustice, who pur- 
sues it before the tribunals at his own risk, 
and who is made to pay fur the service which 
ia rendered by him, 

When such expenses are thrown upon a 
defendant, unjustly dragged into the litigious 
contention, the case ia yet worse; instead of 
anything having been done for hia advantage, 
he bas been tormented, and he is made to pay 
for having been tormented. 

If the expenses are altogvther thrown upon 
the party who is found to have done wrong 
(although it often happens, owing to the 
uncertainty either of the (acts or of the law. 
that there has been no wilful wrong on either 
side,) this cnnnot be done at fiitt^ (his parly 
can only be known at the termination of the 
suit. But then such a judgment would be a 
puniiihrnent ; and there ia a chance that such 
a punishment may not be deseryed; another 
chance, that the individual may not be in a 
condition to support it; another chance, ilint 
it will be either too great or too little.^ 
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II. As another violation of Ibi* rule, may 
beciteJ Ihe practice of raking feci, ■» tarried 
on ill most cusiom-botum, and whicli con- 
■ciluted B great abuse in tbono of Engbnit, 
pceviouily to tbe reform introduced by Mr. 
Pitt. MMiy of tbe officers, not receiving 
salaries lumcient for tbejr inainteiiance, were 
allowed to maki- up tbe deficiency by fees 
received for tbeir own advantage. Thi« cii«- 
toiD had an appearance of rca«oti. " We pass 
your merchandiie through (be cuttnin-baute," 
they might have said; "and you ought to pay 
fur this service.'' But this reason is decep- 
tive. " Without this custom-house," the 
merchants might have replied. " our mer- 
chandise would bave gone straight fornard. 
It is not for our advaiirage that this costly 
depill is established^ it is for the general 
wants of the iiiaie i tbe State, therefore. 
which yuu serve, ought to pay you, and uot 
us, wlioDi you torment with your services, 
wbidi we should he very happy to do with- 
oul." But it may be said, this expense must 
be borne by somebody : why should it not be 
borne by these merchants as well as anybody 
clie? I^cHUse it is a partial and unequal tax. 
Taxes upon merchandise are generally in 
proportion to the value of the goods; this 
abusive tax seldom is so. A rich merchant 
does not feel it ; be is reimbursed by Ihe sale 
uf his goods : a poor individual is oppressed 
by this second coutribution, which he finds 
it necessary Id pay tu the clerk ai'ter he liu 
paid what is due to the Exchequer i and it 
wiih reaton appears to him the mure odious, 
because it is oftentimes arbitrary. 

III, In conclusion, as a last example of tbe 
viulncion uf this rule, we mention the emolu- 
ments of the clergy, in so fur as they consist 
of tithes. If the services of the clergy coo- 
tribute to Ihe maintenance uf public morality, 
and obedience tulhelaws, even those lowborn 
these services are not personally directed are 
bciieRted by them — they are useful to the 
wliole state: their expense, whatever ought 
to be its amount, ought to be home by the 
whole community. Distributed as this ex- 
pense is at present, under the system of lithes, 
ill aiich manner that every one knows how 
much and to whom be pays it, no advantage 
is derived from this kiiowledgei whilst (be 
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hatred which so frequently subsisli bell 
the parishioners and their miniiler. the Bhc]i- 
beid and bis lloi'k; by means of which bis 
labours, HI long as this enmity subsists, are 
rendered worse than useless. Were this es- 
penee to be dvfrayed from the general source 



ihe present subject. Under llis head of pi 
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be possible to preserve a more just propor* 
tion between them and the different degreea I 
of labour, instead of floating as at present I 

between £20 and £-JO,0(K) per annum, undo 
the direction of chance,* 



CHAPTER VII. 



EukV. In employments which expose tW 
public functionary to peculisi temptutiona, 
the emoluments ought to be sufficient to pre- 
serve him from corruption. 

Setting aside all considerations of Ihe liap- 
pincts of (be individual, the interest of the 
public requires, that in all employmenta which 
afford the means of illicit gain, the individuals 
employed should be placed above want. If 
this important consideration be neglected. h« 
ought not to be surprised that men urged aa 
by perpetually recurring wants should abuse 
the powers they possess. Under such or- 
cumsuiices, if they are found guilty of ex- 
tortion and peculation, they are less dflurviog 
of blame than that government which hM 
spread the snare into which it was acaraeljr 
possible that their probity should not (all. 
Placed between the necessity of providing the 
means of subsistence, and (he imposiibiUljp 
of providing them honestly, they will naturally 
be led to regard peculation and eilortion IN 
a lawful supplement, tadtly authorized by 
(he government. The examples of this mia> 
chievDUs economy, and of tiie inconveniencM 
resulting fixim it, are more Frequent in RuauN 
than under any other European go veniment. 

" M. de I,Aunsy (Farmer -general undtt 
Frederick 11.) represented to the king ths* 
the salaries of the cuitom-boiise offlcers Wen 
too small for their subsistence, and that it 
would be but justice to augment them ; hf 
added, that be could insure to his M^eaty 



tbe otGces would be larger at Ihe end of lk# 
year." — " Yo\; do not know my suhjecta," 
said Frederick; " they are all rogues where 
my interests are in question. I have tho- 
roughly studied them, and I am sure they 
would rob me at the altar. By paying then 
better, you would diminish my revenues, and 
they would not rob me less." — ■' Sire," re- 
plied M. de Lounay, " how can they do other- 
wise thau steal ? Their salaries are not enough 
to buy them shoes and stockings 1 a pair of 
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considered as a 1AX, are aircnded isiih 
inconveniences : (her belong noliaDurnrr- 
. jubjecL They bave been eiposed by Adaai 
ilh. with ihni force and precision whiUi diM 
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tt Ibem a moiitb's pay 
time, many of them nre nisrri«d. 
can ihey oliwin food for iheir wivei Mid 6nii- 
liei.if it it not by conniving nt the amugglera ? 
There ie.Sire,* moat importsnl nuiiin, which 
in matteri of goiernmeat ia too frequently 
leglected. It is, that men ia general desire 
to be honest ; but it ii always nenwury to 
leave them the ability of being to. If your 
MaJL-sty will conient to make the trial I pro- 
po'ie. 1 will engage that your reveiiuc^s will 
be augmented more than a fourth," Tlic 
raaiim in moral<i, tbua brought furword by 
M. dc Lau nay, appeared to the king. — beauti- 
ful and juit la it really ia in ilaelf. — so much 
the more etrallent from being in the mouth 

in general repuled to Icnow many such. He 
authorized the enperiment; he iiicrcased the 
talariea of the nRicen by a half, and his re- 
venues were increaied a third without any 

A ailary proportionate to the wants of the 
functionary operates as a kind of moral anli 
nplic, or preservative. It fortifies a mnn' 
prolnty agHinst the iiiduenee of sinister am 
Bedurtive motiijes. The fear of lobing it wil 
in genera] be more than equivalent to the or 
dinary temptations held out by Ullcit gain*. 

ia not merely to what ii absolutely neceasary 
that our calculation ought to be confined ; 
Pabriciui and CiiiidnnaTiis are not the proper 
tlandirdi to lie selected ; the actual atatc 
of aodety ought to be considered ; the ave- 
rage meature of probity oiiut be our rule. 
Public opinion assigna to every public func- 
tionary a certain relative rank ; and. whether 
reasonably or not. expect* from bim an ex- 
penditure nearly equal to that of perMins in 
a similar rank. If be be compelled lo art in 
defiance of public opinion, he degrades and 
exposes himself to contempt — a punishment 
so mucb the more afflictive, in proportion as 
his rank is elevated. Wants keep pace with 
dignity. Destitute of the lawful meant of 
aupporting hui ra[ik. bis dignity 
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nishes the means. History abounds with 
crimes, the reiull of this ill-judged policy. 

If a justlGoilion be reqnired for Ibe extra- 
ordinarily high salaries, which it ia customary 
to pay to the aupreme mngistratei who are 
called Kingi, it will be found in the prin- 
ciples above laid down. The Ainericani. by 
(leaominatiiig their diief magif 1 rale a Prea- 
dent, have thereby made a small salary, com- 
pared with wliat ia paid in England to the 
BOvereign, answer every purpose of a large 
one. Why ? Because the dignity of the pre- 
sident ia compared wilb that of the other 

n dt Berlin, leme 
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St in Europe ihe 
dignity of the sovereign is measured byaaort 
of comparison with that of other kinga. If 
he were unable to maintain a certain pomp 
amidst the opulence of his courtiers, lie would 
feel himself degraded. Charles II., to relieve 
himself from the restrictions imposed upon 
hiin by the economy of parliament, sold him- 
self to a foreign potentate, who offered to 
supply his profusion. The hope of escaping 
from the embarrassment* into which he hall 
plunged himself, drove him. like an insolvent 
individual, to criminal resources. This mis- 
taken economy occaaioncd the expense of (wo 

disastrous, perhaps, than either of the wart. 
Our strength was wasted in oppresung a 
necessary ally, instead of being employed in 
checking the ambition of a rival, with wlinm 
we had afterwards to contend with dimi. 
nished resources. Thus the estahiiihment of 
the Civil LitI, though its amount may appear 
large, may be considered as a measure of ge- 
neral lecurj' 



It is 



■, that the n 



vent Charles 11. from selling himself, or, in 
other words, the amount which in this in- 
stance would hare operated as a mora, anti- 
septic, or preservative, could not have been 
very accurately calculated. A greater or lea* 
portion of this antiseptic must be emptoycd, 
in proportion as there exists a greater or lea* 
proclivity towards corruption. Experience 
is the touchstone of all calculations in this 
respect. Provided these abuses are guarded 
against, a low scale of salaries ran never be 
an evil ; it must be a good. If the salary he 
not a sufficient reward for the service l»j be 
performed, (he office will not he accepted : if 
it be sutncient. everything which ia ailded 
to its amount, is so much lavished in pure 
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Bait VII. pEKsioNSof retreatoughi to be 
provided, espedally when tbe emoluments 
allowed are not more than sufficient lo meet 
the absolute wants of the functionary.f 

Pendona of retreat are recommended by 
considerations of humanity, justice, and good 
economy : tbcy moreover tend to insure the 
proper discbarge of duty, and constitute a 
source of responsibility on the part of the in- 
dividuals employed. 

+ Thereaderougliiiobeappriaed, that having 
found in Sir. Benlham's MSti. upon thb anbiect, 
only the memorandum,* " /'nuuini DrHcfmif," 
1 have confined myself (oihe most smipleeipo- 
sitlon or ihesutyecl: its details sould have been 
loo widely eiiended.— JVo/e ij Dtimon*. 

' See note by Jit. Dcnthani on ihij luluett, 



Tilt: RATIONALE OF REWARD. 






co^e! in wtid it 



< sbould 



I. There are 
dairable that ■ public functionary 
r ttnlinue 1o be f mployed afler his activity and 
I tspadty hnve berome impaired. But since 
1 ^e infirmitiea of ngc tend to increase his 
, this IB not tbc time in wbich he will 
be mble to retrench bit expenditure ; and be 
will be induced by this consideration, in his 
tAd age and impotency, to continue to en- 
deavour Id perform, witb pain, and eren with 
disgrace, the duties of a station which in his 
>. Maturity be bad filled with pleasure and re- 
I potation. To wait till he voluntaiily resign!, 
[ B to expect a spedes of suidde ; to dismiss 
without a peniion of retreat, is, in the 
Dfcd state of his faculties, a species of 
[ bomidde. A pennon of retreat removes all 
F tbcM difSeutlies: it is a debt of humanity, 
paid by the public to its servants. 

3. By meane of these pensions, the scale 
of all lalaries may be lower (ban otherwise, 
without producing any ill effect upon the 
l]tlBlily ot tbe services rendered : they will 
constitute an item in tbe cstcuhition which 
every individunl makes. In tbe meantime, 
government will obtain from all, at a low 
price, services, tbe ulterior compensation for 
whicb, ou account of the casunlties of huuiBn 
life, will only be received by a few. It is ■ 
■ lottery in wbich there are no blanks. 

". In all employments from which tbe 

ividuals arc removable at pleasure, the 

tion of retreat, in consequence of the ap- 

r proaeh of the period at which it will become 

I tecesaary or due, will add an increasing value 

f to the salary, and augment the responailnlity 

1 Bf the individual employed. Should he be 

[ tempted to malversation, it will be necessary 

' that the profit derivable from his malversation 

I lliould compensate with certainty, not only 

' Sir the loss of his annual salary, but also for 

tbe value of his future pension of retreat: bis 

fidelity is thus secured to the last moment 

of ail continuing in office. 

i. We ought not to forget the happiness 
insured to the persons employed, resulting 
ftom tbe security given to them by (be pro. 
I vlafon thus made against that period of life 
' irhich is most menaced with weakness and 
H. neglect. Hence an habitual dispositioji to 
^ perform the duties of their otfice with ala- 
F erity will arise -, they will coniider Ibemaelves 
I at permanently provided for, and fixed in a 
I rituation in wbich all tbeir beulties rasy be 
E applied to the discharge of its duties, without 
r Iwing turned aside by vague ap prehensions of 
' ' ire distress, and tbe desire of improving 
ir condition, which so often leads indivi- 
ils successively to try different itMions. 
' Ad other advantage to the government: in- 
head of being badly served by novice*, it will 
possess a body of experienced functionaries, 
nport and worthy of its confidence. 

Tho amount of tbcee penNons ought to be 



[Bogie I! 

ise they 



regulated by fixed rules, olfai 
become a source of abufe : 
bestowed for the sake of the pcnuon, inatead 
of the pension being bestowed for the take 
of tbe office. They ought also to increase 
according to the length of service, leaving K 
all times an inducement to continued exer- 
tion ; without which precaution, tbe servioes 
of experienced individuals, which it might 
be desirable to retain, wouid frequently be 
lost. 
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tbey should be willing to pay for tbe liberty 
of serving, instead of being paid for their •«• 
vices. Such ia the simple but conclusive train 
of argument in &vour of the venality of of. 
fices, abstractly considered. 

Such an arrangement is attended with an- 
other advantage. A aum laid out in tbe 
purchase of an office renders the purchaiet 
responsible in a higher degree than he would 
be, were he to receive a salary equal to, or 
even exceedingin amount, the interest of the 
money he has paid. The loss of a calary paid 
by tbe public, \a merely the cessation of w) 
much gain ; the loss of an office wtudi iMa 
been purchased, is the positive lossof so much 
capital wbich the individual has actually poa- 
sessed. The impression produced upon tbe 
mind by these two species of loss is widely 
different. The cessation of a gain is genenlly 
much leas severely felt, than a loss to a cor- 
responding amount. The gain which dependa 
upon external citcumstanees is always pre- 
carious — it cannot be reckoned upon with 
certainty; on tbe otherband, if an individual 
hare puri^ased an office with his own capital. 
he looks upon it as abtolutcly his own; it 
comes to be regarded as a certain, fixed, and 
permanent source of revenue, and as identi- 
fied with his original property, upon which he 
has nlways reckoned. 

When a man purchases an office, it may be 
fwrly presumed that he possesses appropriate 
aptitude for the discharge of its duties. Are 
there pecuniary emoluments attuched t« on 
ofliee. — the office may be accepted for tliB 
sake of these emulumerls. Arc there no pe- 
cuniary emoluments. — the office can be de> 
sired only on account of its duties, ot of the 
natural rctvards of honour and power whid 
are inteparable from tl. Such, at least, it tJie 
ordinary stute of thing*. It is. however, pos- 
sible that such an office might be desired as 
a means of ohiijning some hidden proflt pre- 
judicial to tbe public: but this would Iw ■ 
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portiiiilHt raac, wli<i.ie existence ought to be 
esuiblislinl by proof. 

It is not by luunra alone tbat we ran de- 
termitie wbi^ther it be mott advuitaxeoiu for 
tbe pubtir, that olBeca sboulil witbout emulu- 
inenta be given away, or when witb emolu. 
nents should be aoldi thi> question ran only 
be determined by an accurate account, ex- 
hibiting 111* balance of tbe buim paiil and 
received. If, however, there be any offices 
without emoIumenTH, for which pucdiiiscrs 
ran be found, — were it possible to sell purely 
lionortiryappoialiDent8,olEce>connfetedwitb 
public pomp and ihow, it would be entirely 
COnfflBtent with good economy : it would be 
to convert a tax upon honour, unfell by any 
one, but eitabliihed in favour of ihe pur- 
chsMre, into hard caih. A lux would thus 
be levied upon vanity. The gain would be 
real, though the hatiroin, like th« of the 
Lapland Borcerers, were only for bags of 

A> it respectB olfifCB of which the emolu- 
ments are fixed, the question of economy is 
■imple: the amoun t of tbe emoluments docs 
Dot differ Irom a perpetual rent. But when 
an office is aold, tbe profits of which, whether 
received from Ibe public or levied upon in- 
dividuaU, are uncertain in amount, this un- 
certainty causes a prcBuniptian agunst tbe 
, economy of the bargain : itiidisadvantageoui 
to the public lo be subject to nncerUiin ex- 
penses, and it it not probable tbut ihese un- 
certain profits will sell for to hirce a price as 
would willingly be paid for a utary equal to 
their average amount. 

Again, as to emoluments derived lolely 
from individiiiili. Tliete are a spcdes of tai 
often created and alienated at Ihc some lime 
in favour of (he office. Th.- general presump- 
lion cannot but be un&vourable to tniea im- 
posed ujidei such circumstances. In furnjci 
times, when the science of political eeonooij 

was in its cradle when taxes and the methods 

oS collecting them were little undcrttoad 
government! have frequently thus alienated 
large branches of the public revenue : teiujil- 
ad by an immediate supply, they either did 
not or wouhJ not regard the extent of the 
■actifices they made. Tbe history of French 
finance is replete with instances of this kind. 
The customs of Orleans, which were origi- 
nally purchased by a Duke of Orleans for 
I10,l)00/rnac9. aflerwatds viclded to liin poste- 
rity a yearly revenue of more than l,(HIO,000 

The venality of offices in that kingdom had 
created au exceedingly complex, and conse- 
quently eiceediniily vicious, system. The 
■ale of offices conferring hereditary nobility 
was especially mischievous, since (his liabi- 
lity enjoyed a multitude of rxemptiuns. The 
noblo* paid no taxes. Henre every creation 
of uolniity trat a Ui, equal in value to Ihe 



jxemption granted, thrown upon lliose who 
continued liable to pay ibcm. 

Should the price for which an office i> sold 
form a part of the emoluments of ihe head of 
the offire, and not be received by the public, 
this would make no difference in Ibe question 
of economy at respects giving and selling-. 
Tbat the produce of tlic sale is afterwards 
wasted, it an scddent unconnected with the 
sale. The emoluments received by the bead 
of tbe department may be too large or not : 
'. too large, tbe public gains liy the ope- 
i; since.in suppreHingihesale.it would 
be necettary to increase his emolumenti by 
other means : if too large, the excess might 
'le made applicable to tbe public service. 

The Sale of Qffirtt conndertd icith respect 
to particular departmmia. 
Public opinion is at pre^nt adverse to tbe 
sale of public offices. 11 more particularly 
condemns their sale in the three great depart- 
ments oF war, law. and religion. This preju- 
dice has probably aritien from the improper 
u»e lo which it has sometimes been applied ; 
but whether this be the case or not, the use 
of tbe word venal, seldom if ever but in an 
odious and dysolgyatic lenae, bai tended lo 

" He who has bought the right of judginE 
will tell judgraents," is the soBt of reasoning 
in use upon this subject. Instead of en argu- 
ment, it is only an epigram.* The members 
of the French parliaments were judges, and 
they purchased tbdr phices i it did not by any 
meant follow that they were disposed to sell 
their judgments, or tbat they coulil have dune 
to with impunity. The greater number of 
these parliamenls were never even suspecled 
of having sold them. Countries may however 
be dted, in which the judges tell both justiec 
and injustice, thuugb they have not bought 
their places. Tbe uprightnets of* judge does 
nut depend upon these, but upon other cir- 
cumstances. If the laws be intelligible and 
known — if the pn>ceeding9 of the judge* are 
public — if llie puniihment for injiislicu siir- 
ptas the profit to be reaped from it, judges 
will be upright, even though they purchase 
their offices. 

Id England, there are certain judicial of- 
fices whichlbej udget sell — sometiinesopetily, 
sometimes clandestinely. The piircbnierr of 
these olTlcet eilnct from the suitors as much 
as they can : if ihey had not puichaaed their 
places, they would not have endeavoured lo 
extract less. The mischier is. nut Ihst this 
right of plundering is luld, but ihut the rifhi 



Apply the reasoningloaao^ertubject. : — *' He 
who has bouebi applei, cill tell apples." Tlie 
conunuence dues IMII fuilnw ; for be nut chance 
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In the En^ib ann;, the lyitem of vpdb- 
Ikjr bu betD aioptti. Military comiDitHons, 
Aom tbe rank of enngn to tbal of Ucutenmt- 
CoIodfI, art wld, with penninion to tbe pur- 
dMHTi to re-wll than. Tbe epigrsra upon 
the judge* u Dot applied berc. The nunpUint 
i*, that tbe patrimonj of merit ii invaded by 
wealth. Hut it ought to be refoUected. that 
In thi< csmr tbe opportanitiei for tbe display 
of merit do not occur erery day. tt a onlf 
upon extraordinary occations that extraor- 
dinary tatenla can be displayed; and when 
Iboeoeeur, there Con be no difficulty, eren 
under thii systE in, ofbeicowing proportionate 
and appropriate rewariln. Beeidri, though 
tbe palrimony of merit ibould by Ihii meuu 
be iniaded t^ wealth, it would at tbe same 
time be defended from ravouritiua — a diri- 
nity in le» esteem even than wealth. The 
circumitanee which ought to recommend the 
■fslem of venality to suspicious poliliciani i>, 
that it diminishes tbe influence of the crown. 
The whole circle over which it extends is so 
much reclaimed from the influence of Ihi 
crown. It may be called a corruption, but il 
serves as an antidote to a rotruplion more tt 
be dreaded. 

It is the ule of ecdcBiaslical offices which 
has occasioned the greatest oiitiry. It has 
been made a particular sin, to wliicb has bee 
given the itaiae of iimany. In the Acts of tli 
Apostles, we are informed that nt Samaria 
there was a magician named Simon, to whose 
gainful practices in immediate Rtop was put 
by the preaching and miracles of Philip, one 
of the deacons of the church of Jerusalem, 
who bad been driren to Samaria by persecu- 
tion. Simon, therefore, regarding Philip as ■ 
more fortunate Hral, enrolled himself among 
the number of his proselytes, and when tbe 
apostles Peter and John came down from Je- 
rusalem, and by the laying on of their bands 
cummuniealed to the disciples tbe gift of the 
Holy Ghost, Simon, desirous of possessing 
aonielhing more than tbe rest, offered to them 
money, tuying, " Give me also thi» power, 
that on whumsoever I lay bands, he may re- 
ceive the Holy Giioit." Upon which Peter 
severely reprimanded him ; and the magician, 
supple as he WHS intriguing, asked forgive- 
ness — and thus his history closes. It is no- 
where said that he was punished. 

Upon the strength of this story, tbe Ro- 
man Catholic chureb has eonverted the act of 
buying or telling eceleaiaitJea] benefices into 
a sin 1 and the English law, copying from the 
catholic church, boa constituted such an act 
• rrime. As the Komnn Catholic ohureli, 
among catholics, j> infallible, as to them it 
must have decided rightly when it declared 
such acta to be sinful. Our subject, however. 
leads ui only to Ihecansideralion of the legal 
crime ; and between this crime and tbe offence 
ot Simon Magus, ihecBu nothing in coiiunDn. 



Presentation to a Uiiog, aad the reception 
of the Holy GbofT, are not tbe nme lUn^ 
If it be the object of this law to cidode 
improper persons, more direct, nmple, and 
efficacious means might be employed : iWr 
qualificatioDS might be ascertained by pdhltc 
examinaiions ; their good conduct by the pK- 
vious publication of their names, with liberty 
toall tbe world to objeetafninit them. Tbeir 
moral and intellectual capacity being thus 
proved, why should they not be allowed ta 
purchase the emplovment, or to discharge il 
gratuitously? An idiot, once admitted Vt 
priest's orders, may bold an eccleflasti<xl be- 
nefice ; butwereamangitled likeanapo*tl« 
to give five guineas to be permitted to dia- 
cbarge the duties of that benefice, he would 
be borne down by tbe outcry against tbe d- 
mony be had committed. 

What, then, is the effect of these anli-OEM^ 
niacsl Uws? A priest may not purdiaae m. 
benefice for himself; but bis friend, whether 
priest or layman, may purchase It for him: 
He may not purchase tbe presentation to ■ 
vacant benefice ; bat he may punJiase Ihm 
right of presentation to a benefice filled bjr 
a dying man, or by a person in good bealtlt 
who will have the complaisance to rengn, 
and receive it again with an obligation again 
to resign whenever his patron require* it. In 
reading these self-styled anti-«moniacal laws, 
it ii difficult 10 discover whether tbey are 
intended to prohibit or to allow the practice 
of simony. Their only real efTect* are ' 
courage deception and fraud. Blod 
complains of their inexecutiun : be did 
perceive that a law which is imt executed i* 
ridiculous. 
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OF flUiUnCATlONS. 

We bare already seen that a salary m»y b* 
employed as a means of insuring the respon- 
sibility of on individual, and as a moral anti' 
septic to preserve him from the influencp of 
corruption. By the sale of offices, it has been 
seen that the actual expense of a salary may 
be diminished, and even reduced to nolbtng. 
tt is therefore evident that the important 
circumstance is, that tbe individual thould 
pm^scBB the requisite portion of the predoua 
matter of reward, and not thai it should have 
I given to him. If he possess it of hi* 
, so much tbe better; and the more he 
idy possesses, the less is it necessary to 
givu him. In England, such are the sttrac- 
lions of power and dignity, that tbe number 
of candidates for their possession has been 
found so large, that it has been thought de- 
e to limit the selection to the number 
□f (hose who possesF the required quantity of 
this mortl antiseptic j and 
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QUALIFICATIONS — TRl'ST MANAGEMENT, 
o vrhit have been called 
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lu given birth 

Tbe mon remRrkablcBnit importsnt oRicct 
to which these pecimiary qualification* have 
been attached, are thou of justices of tbe 
pnre and mcmberB of parliament. A juetice 
of Ihe peace ought to pmsea* at leaat £100 
per annum of landed prapertj. There ia no 
reuonsbte objection againit tbi« law. Tbe 
office i» one of tho*e for which an ordinarily 
liberal education it «ulBcient. It ii at the 
■arne time such an office, that the individual 
invested with it might do much mischief were 
be not restrained by powerful motives. 

A» a qualilicaticHi for the more important 
office of member of parliament, the law re- 
quires of (he member for ■ borough or dly a 
similar qualification of ;£300 per aniuim, and 
of the member for a county of ;£600 per an- 
num. This caae difTera widely from tbe other. 
Sufficient talent for cnrryiiig the laws [jilo 
execution is possessed by a multitude of in- 
dividuals ; but few arc able to determine what 
laws ought to be framed. The science of 
legisbuion is still in its cradle — it has scarcely 
been begun to be formed in the cabinets 
of philosophers: among legislators in name, 
scarcely any other practice ran be found than 
that of children, who in their prattle copy 
what they hare learned of their nunes. That 
a science may be learned, a motive is neces- 
sary -, that Ihe science of le^nslation may be 
learned, or rather may be created, motives 
so much Ihe more powerful are necessary, as 
this adence is moit repulsive and thorny. 
For tbe pursuit of this study, an ardent and 
persevering mind is required, which can 
scarcely be expected to be formed in the lap 
of eaw, of luxury, and of wealth. Among 
those whose wants have been forestalled from 
their cradle — among those who became le- 
tpslatorstogratifytbeir vanity or relieve their 

ennui there can scarcely he found one who 

could be called a lefpslator without mockery 
How shall he who possesses everything with- 
out the trouble of thinking, be led to sub. 
ject himself to the labour of thought? If 
it be desirable that legislators should be men 
of enlarged and we 11- instructed minds, they 
must be sought among those who possess but 
tittle wealth — among those who, oppressed 
with their insignificaucr, are stimulated by 
ambition, and even by hunger, to distinguish 
themselves ; they must be sought among those 
who possess the habita of Cyrus anil not of 
Sardanapalus. Among the children of luxury, 
of whom tbe ^eat maas of senators choien 
by a rich people will always be composed, 
there are but few who will undergo the fa- 
tigue of stuilying the lessons which, at the 
expense of so much labour, bate been fur- 
nished them by Beccaria and Adorn Smith t 
Can it be expected, then, thai From among 
ibeir nutubet Hit rival* of tbete grMt maitets 



should be found 7 QualiEcaUons in this ease 
tend lo exclude the individuals endowed wilb 
the greatest moral and intellectual capacity. 
The reaaons. however, in fiivour of qualifi- 
cationti are plausible. It is allei^ed. that the 
possession of a certain property tends to gua- 
rantee [he independence of its possea*or, and 
that in no other situation ia independence 
more desirable than in that of a deputy ap- 
pointed lo watch over and defend the inte- 
rests of the people against the encroachmenis 
of the exeeutive power, supplied aa that 
power almost necessarily is with lo many 
means of seduction. To this it may be re- 

tilied, that it is nut the poor alone who are 
Ulble to be seduced : multitudes possessing 
property exceeding in value tbe qusJiG cations 
required, are Inasaed by the seductive influ- 
ence of places and pensions, whilst the poor 
remain unmoved. 

A law of this nature, whose effect, were 
it strictly executed, would be to exclude the 
most capable, is made to be evaded, and in 
fact baa constantly been evaded : among those 
who have acted the most conspicuous parts In 
the British House of Commons, many have 
been able to enter theie only by an evasion 
of this law. Means might be provided which 
would afford a perfect guarantee against such 
evsiions; but happily, upon this, as upoa 
many other occasions, the veil that bides from 
human weakness the distant in con ven knees 
of bad laws, hides alto the means necessary 
for rendering such laws efficacious. 

Some years ago, a member, the honesty of 
whose intentions could not be doubted, pro- 
posed lo augment the qualiHeations forcitia 
and boroughs trom f 300 to 1.'600 per annum. 
The proposition, after having made cousidiT- 
able progress, fell to tbe ground. I know not 
whelheithis happened from a conviction of its 
triQing utility, or from one of those accidenta 
which in that slippery path equally befall the 
most useful and moat mischievous projects. 

When tbe greatest possible freedom is 
given to popular suffrage, and even when no 
corrupt influence if used, tbe popular employ- 
ment of wealth, being of all species of Went 
that of which people in general are best qua- 
lified to judge, and must disposed to esteem, 
there Raturallyeiisls an aristocracy of wealth. 
Is it desirable that this aristocracy should be 
rendered necessary and complete ? 



CHAPTER Xf. 



The capacity of tbe individuch to disrharga 
the duties required of them having been as- 
certained, and the most intimate conuexiim 
between their interest ond the dischar|w Of 
these duties having been established, the only 
dttirabte circunittncc rtmaining is to reduce 
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the amount ftf the emoluments to be paid for 
the discharge of these duties to the lowest 
term. Suppose the amount expended in the 
purchase of a given seiwice to be a certain 
sum, and that an individual equally capable of 
rendering this service, should offer to render 
it at less expense : is there any good reason 
for refusing such an offer ? I can discover 
none. The acceptance of such a proposition 
18 the acceptance of a contract : the service 
thus agreed to be performed, is said to be con- 
tracted for, or let to farm. To this method, 
the mode of obtaining services by employing 
commissioners and managers, is opposed. 

General reasonings upon this subject are 
insufficient to determine which of these two 
opposite systems will be most advantageous 
in any particular department : the nature of 
the service must be ascertained, before the 
question can be decided. 

If we confine ourselves to general prin- 
ciples, contracts must be preferred to com- 
missions. Under the system of contracts, 
the interests about which the individual is 
employed are his own ; whilst, under the 
system of commissions, the interests about 
which he is employed remain the interests of 
the state ; that is, the interests of another. 
In the first case, the sub-functionaries em- 
ployed are the servants of an individual ; in 
the other, they are the servants of the public 
— fellow-servants of those who are to watch 
over them. " But the servants of the most 
negligent master," says Adam Smith, ** are 
better superintended than the servants of the 
most vigilant sovereign." If this cannot be 
admitted as an infallible rule, it is at least 
more frequently true than otherwise. 

Public opinion is, however, but little fa- 
vourable to the system of contracts. The 
savings which result to the state are forgot- 
ten, whilst the profits reaped by the farmers 
are recollected and exaggerated. Upon this 
subject, the ignorant and the philosopher — 
those who judge without thought, and those 
Avho pretend to have examined the subject — 
are nearly agreed. The objections which they 
bring forward against contractors (for they 
relate to individuals rather than to the sys- 
tem) are sufficiently specious. 

I. The contractors are rich. If they are so., 
this is not the fault of the system, but of the 
conditions of the bargain made with them. 

II. The contractors are ostentatious and 
vain. And if they burst with vanity, what 
then ? Such inappreciable, or rather imaginary 
evils, cannot be brought into political calcu- 
lations Their vanity will find a sufficient 
counterpoise and punishment in the vanity 
of those whom they incommode, whilst their 
ostentation will distribute their wealth among 
those whom it employs. 

III. The contractors excite envy. This is 
the fault of those who are envious, and not 



of the contractors: it is anotb^ imaginary 
evil, in opposition to which may be placed 
the pleasure of detraction. Besides, if the 
contracts are open to all, unless improvideDt 
bargains are made through £svoar, corruption, 
or ignorance, rapid fortunes will not often be 
accumulated by contractors: should they still 
become rich, it will be because they have de- 
served it. 

IV. Contractors never find the lawt too 
severe to insure the collection of the taxes Jar 
which they have contracted. They will prO' 
cure severe and sanguinary laws to be enacted. 
If the laws are severe and sanguinary, the 
legislature is in fault, and not the contractors. 
Whether the taxes are managed by contrac- 
tors or commissioners, it is equally proper 
that the most efficacious system of laws for 
their collection should be established; and 
certainly severe and sanguinary laws are not 
the most efficacious. Contractors, therefore, 
are not likely to seek the enactment of the 
most severe laws: there are many reasons for 
supposing the contrary will be the case. The 
better the law is executed, that is to say, the 
more certainly punishment follows the trans- 
gression of the law, the less severe need it be. 
But under the inspection of the contractor, 
who has so strong an interest in its execu- 
tion, the law has a better chance of being put 
in execution, than when under the inspec- 
tion of a commissioner who has so little, if 
any, interest in the matter. Upon this point 
it is impossible to imagine by what means two 
interests can be more intimately connected, 
than those of the contractor and the state. 
It is the interest of the contractor that all 
who illegally evade the payment of the taxes 
should be punished : this also is the interest 
of the state. But it can never be the interest 
of the contractor to punish the innocent : 
this would tend to excite the whole people 
aiminst him. Of every species of injustice, 
this is one which is least likely to meet with 
tranquil and acquiescent spectators. 

Adam Smith, who has adopted all these 
objections, little calculated as they seem to 
me to appear in such a work as his, also con- 
tends that " the best and most frugal way of 
levying a tax, can never be by farm.'* • If 
this were true, it would be a conclusive rea- 
son against ever letting taxes to farm, and it 
would be useless to seek for others. When 
a fact is proved, it is useless to trouble one's- 
self with prejudices and probabilities. 

It is true, that without the hope of gain, 
no contractor would undertake to collect 
the produce of a tax, and to make the ad- 
vances required. But whence ought the profit 
of the farmer to rise ? This is what Adam 
Smith has not examined. He supposes that 
the state would make the same profit, by 

• Wealth of Nations, book v. ch. ii. 
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citabUibing Ul admiiiietniCion under il< own 
invptrrfiori. The trutb of thii Buppositton is 
■Itu^ther doulitful. Tlie personal interest 
of a minuter it to have t» auaiy individuals, 
ILut 19 to say, as many depeodaDtg, employed 
undnt bim at possible — tbnt tbeir ularies 
ebould be as large a> poiaible; and be will 
lo!e nothing by tbeir negligence, Tbe in- 
tereil of the (armer, or contractor, is to have 
as tuvi individuals employed under bim as 
poEuble, and to pay each one no more than 
he deserves; and be will lose by every in- 
ttaiice of their negligence. In tbese circum- 
stanecB. though no greater amount fbould 
be received from the people than would 
have been coUected by tbe state, i contractor 
might reasonably hope to lind a source of 

Adam Smith baa attacked, with as mitpb 
force as reason, the popular prejudices againat 
tbe dealers in corn, so odious and so much 
suspected under the nunc of fbrcstallers. He 
bos shown that the interest of tbe public is 
most intimately connected virilh the natural, 
and almost necessary, interests of this sus- 
pected dasB of merdiants. He might with 
equal juitiee have ext«nded bis protection to 
fivmcrs of the public revenue, aclasaofniep 
nearly as little beloved. 

In every branch of politics, and especially 
in so wide a field w his subject embraced, it 
ms nearly impocsible that be should examine 
everything with bis own eyea: it vat almost 
of necessity that be was sometimes guided by 
general opinion. This seems to me to bave 
happened upon this oecnsion. He forgot in 
this instance to apply tbe principle already 
cited, aiiil of wbicb be had elsewhere made 
such beautiful applications. I had myielf 
once wKlten an essay against fhrmers of the 
revenue ; 1 have thrown it into tbe fire, for 
wbicb alone it was Gt. 1 know not bow long 
I ihuiiltl have retained the opinions it ad- 
vocated, had I not been better instructed by 
Adam Smith, 

2Vote In Burgoyne'a " Picture of Spain," 

vol. ii. page 4, &c it is stated, that in thut 
country, trust was found more economical 
than contract management. But be does. not 
state in what manner contracts were granted : 
whether fiivour or corruption did not preside 
U their disposal ; whether the trust manage- 
ment bad not superior means of enforcing the 
payment of tbe taxes; nor whether tbeir in- 
vreosed produce wu not, in part nt It^ast, 
owing to the increase! of trade and wealth. 
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resulting from such an ciccsi being ascer- 
taineil, the neit question which occurs i«, 
What remedyought til be applied ? The mast 
obvious answer is a short one ; Strike them 
offatonce. But thus unqualified, thisanswcr 
LB far from being the proper one- 
Reform is tbe practical conclusion expected 
as tbe reward for all the labour bestowed 
on the examination of theae theoretic pnipu- 
sitions. Upon this nibject, nothing fiirtlier 
remiuns but to point out one limitation, with- 
out which every reform can only be a grealer 
nbnw tban the whole of those which it pre- 
tends to correct. This limiiitiDii is, that no 
rcfarm uuijht to ba carritd into effect wilhuat 
granting a/mpItU ■iii/einaify to thoie vAaw 
emo/ameart are diminithtii, or tehon qfftect 
are inpptitted ; — in a word, that the only 
legitimate beneiit to be derived by tbe pub- 
lic from economicul reform, consists in the 
conversion of perpetual into life aiinm'lies. 

Will it be said, that tbe immediate tup- 
presxion of these offices would be u gain to 
the pubbc? Thia would be a mere sophism. 
The sum in question would, without doubt, 
be gained by the public, if it came troni 
nbnwd, if it were obtained by commerce ItC.; 
but it is not gained when it i> taken from in- 
diriduala who form a part of that same pub- 
lic. Would a family be richer, beouuse tbe 
&t her disinherited one of hit children, that be 
might tbe more richly endow tbe others? In 
this instance, as the disinheriting of one child 
would increase tbe inheritance of the others, 
the niiscbief would not be without soma 
countervailing advanta^; it would be pro- 
ductive of good to some part of tbo family. 
But when it relates to the public, the emolu- 
ments of a suppressed place being divided 
amongst the whole community, — tbe gain, be- 
ing distributed among a multitude, is divided 
into impalpable quantities ; whilst tbe loss, 
being confined to one, is lelt in its entirety 
by him who supports it alone. Tbe result of 
tbe operation is In no respect to enrich the 
party who gains, whilst it reduces the party 
who loses to poverty. Instead of one placo 
suppressed, suppose a tbousaud, or ton thou- 
(ond, or a hundred thousand, — tbe total disod- 
VMitago will remain the same : the plunder 
taken from thousands will have to he distri- 
buted among inlllloiis ; your public places 
will be filled wjib unfortunate citizens whom 
you will buve plunged into indigence, whilst 
you will scarcely see one indindual who is 
sensibly enriched in consequence of all thesu 
cruel operations. Tbe groans of sorrow and 
Ibe cries of despair will resound on ever* 
sidei tbeshouts of joy, ifany such ate heard, 
will not be the exprenions of happiness, but 
of that maltvolencc which rejoices in tbe 
agony of Its victims. 

By what tneaDs do individual* deceive 
hcmsclvei and oilicrs int« the sanciioii of 
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fur.1i mifchierouG arts ? It is by baving 
course to rertsin vogue inaiinii. conHistinK of 
■ mixture of truth Biid laliehuod. and wbich 
give Co a question, in itself liinple. an ap- 
pearancc ot deep and royrterlouB policy. The 
interest of individuits, it IB said, must give 
way la the public interest. But what does 
this mean ? la not one individual h> much a 
part of the public ai any other ? This public 
interest, which is thus personified, is only on 
abstract term : it only represents the aggre- 
^te of individual intereits : Ihey muit all 
be taken into tbe account, instead of con- 
siderinK a part as tbe wbole, and the rest 
as nothing. If il were proper to wcrilice tbe 
fortune of one Individual to au^ent that of 
the otbera, it irutild be still more desirable 
to ■acrificc u second and a third, and to on to 
any greater number, without the poisihility 
Of assigning limits to the operation i since, 
whatever number may have been jacrificcrt, 
there still remains the fame reason for adding 
one more. In n word, the interest of the 
tirst is sacred, or (be interest of nu one can 
beao. 

The interests of indiviiliia!* are the only 
real interests. Take care of individuals i— 
never molest them — never suffer Ihsm to be 
molestud, ruid you have done enough for the 

Among the multiplicity of human affairs, 
individuds have oiVcn been injured by the 
operation of particular laws, without daring 
to complain, or H-itbout being able to obtain 
a hearing for tbeir complaints, on account of 
this vague and falne notion, tbat the interest 
of individuals ought to give way to the public 
interest. Considered as a question of gene- 
rosity, by whom ought this virtue to be dis- 
played? By all towards one — or by one 
towards all ? Which, then, is the most selfish 
— he who would preserve what be already pos- 
sesses — or be wbo would seize, even by force, 
what beloiiRs la another ? 

An evil felt, and a good nnfelt, — such is 
the result of those magnificent reforms, in 
which the interests of individuals are aacn- 
ficed to those of the public. 

Tbe principles here laid down, it may be 
■aid, are applicable to oflieea and pensions 



held fir lift, but not 
held durwi/ jilreturr, n 
may be revoked at auy 
he reformed at any ti 
ence between the two 
hose cases in which i 
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for tbose places which are granted during 
pfeamre to be held for life, though the pos- 
sessor may have been led to expect other 
catites of removal, he has never expected Ihi*. 
" My superior," he has said to himself, "mar 
disrnisi me, I know ; but I flatter myself 1 
shall never deserve to be dismissed ; 1 ahatt 
therefore retain my ofBee for life," Heiie^ 
the dismission of such an individual withouC 
indemnity, is as great nn evil, as much na^ 
foreeeim, and equiilly unjust, as in tbe rorucr 

To these reasons, arising frnm justice and 
humanity, may be added a ptudeniial con- 
sideration. By such indemnification, the 
interests of individuals and the public are 
reconciled, and a better chance of securing 
tbe latter is obtained. Assure (bote who tta 
interested tbat they shall not be injured. — 
they will be among the foremost m fitcili. 
tating reforms. By thus removing the grsind 
obstacle of contrary interests, the politiciaa 
prevents those clandestine intrigues, and pri- 
vate solicitations, which so often arrest the 
progress of tbe noblest plans. 

I( was thus that Leopold, tbe Grand Dukcr 
of Tuscany, proceeded. " Notwithstanding 
the multitude of reforms introduced by hil 
Royal Highness since bis accession to thtt 
throne, there has not been a single office re> 
formed in Tuscany, tbe holder of which ha*' 
not either been placed in some other oCce, 
[equal la thai tapprttttd, nvsi bt uHrferitood] 
or wbo has not received as a pension a salary 
equal in value to the emoluments of hia 
office," • Upon such coiidilions, the pli 
of reform is pure : nothing is hajurded ; gnml 
only is accomplished ; at least tbe principal' 
object is secured, and the happiness of i ~ 
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BOOK ill. — REWARD APPLIED TO ART AKD SCIENCE. 

CHAPTEIl I, to have been hanging over the im, 

terms art and «rie»rc. The comniiHi suppti. 
sition seems (o have been, that In the whole 
feld i\f ihuuffhl and aetUn, a dctermitlMe 
uuiuber oF exiiliiq; cixiipartnicnts are asugn- 
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ART AND SCIKNCE— DIVIsrONS, 



Me. inutkod out all ronnJ. and diBtingiiiehed 
frrim one another by ta many sets of iiniural 
mid delerminate boundarv linm: ihat of these 
fompartnienls lonie are tilled, eodi by an art, 
witLoiit any mixture of aoience ; otliera hy a 
tcUiite. without any mixture of art; and 
olhers, again, are lo oiiistiiutcd, that, as it 
hoa neirer bappi'ned to Ibem hitherto, wi 
neither raji it ever happen to (hem in future. 
In cuiituin in them any thing tilher of att or 

Tliis luppoulion will, it is believed, lie 
found in every purt erroneous: as between 
art Slid Kitncr. in the whole geld of ihoughl 
anil aclioH, no one apot will be fiiund belong- 
ing to eilber to tbe exclusion of the other. In 
whntsoever spot a portion of either i> found, a 
portion of the other may be alM) leen ; what- 
■oever apol is occupied by either. Is occupied 
bv both — it occupied by them injoinf Imaney, 
Whaliiiever spot is Ihus occupied, is so much 
tnken out of the vatfri and there is not any 
determinate part of th« whole waste which 
is not liable to be Ibus occupied. 

Pracliee, in proiKiction as alleation and 
cTtrlioM ate regarded aa necessary lo dueprr- 
/uraance, IS termed arl, Knmoledift, in pro- 
portion ■• alUnliim and exerlioH are regarded 
as ni'cesiary to atlainmenl, is termed idmre. 

In the very nature of the case, they will 
be found so combined m to be insepsmble. 
Mkii cannot do anything well, but in propor- 
tion us h« tnnii') bow t« iJv it ; he cannot, in 
consequence of allenliiiH and eirrlion, know 
anything but in proportion as he has prae. 
lised the art of learning it. Correspondent, 
tbercfore. to every art, there is at least one 
branch of trience ; correspondent to every 
branch of tcicKCe, there is at least one branch 
of art. There is no determinate line of dis- 
tinction between arl on the one hand, and 
icienci on the other ; no determinate line of 
diHtinction between art and sciVare on the 
one hand, and imartifinal practice and iia- 
Kimtific knouiledijt on the other. In propor- 
tion as that which is seeti to be dotu, is more 
conspicuous tban that which is seen or sup- 
posed to be AnoiDK, — Ihat which has place is 
apt to be considered as the work of arl: In 
proportion as that which is seen or supposed 
to be Anoua, Is more conspicuous than any. 
thing else thai isseeatobe liuar, — that which 
hat place is apt to he set down to the account 
of iciracc. Day by day, acting in coTgunction, 
art and science are gaining upon the above- 
nienlioned WBSte_lhe tield of unartifidal 
prai^lU-e and mscieiifr/ic knoictedfft,' Taken 
rolleciively. andcontidered in their connexion 
with the happiness of sodety, the arts and 
sciences may be arranged in two divisionsi 
<nt. — 1. Those of amusuDient and curiosity; 



2. Those of utility, iuitnetliate and rpinuti 
These two branches of human knowledge rt 
quire different inelhods of treatment on th 
part of governments. 



those which ac 






irdinsrily odled the/ncHrts ; 
poetry, painring, sfulplure, 
architecture, omameiital (jardening, lie. tic. 
Their complete enutnnrat ion must heexcused^ 
it would lend us Ion far from our present 
subject, were we to plunge into the metaphy- 
aicHl discuBsioni necessary for its accom|ilisli- 
meiit. Amusements of all soils would be 
comprised under this head. 

Custom has in a maimer compelled us to 
make the distinction between the arts and 
sciences of amusement, and those of curiosity. 
It is not, however, proper 10 regard the for- 
mer as destitute of utility : on the contrary, i 
there is nothing, the utility of which is mure 
incontestable. To what shall the characlerof , 
utility be ascribed, if not to that which is ■ ' 
source of pleasure ? All that can be alleged in 
diminution of their utility is. that it is limited 
to the excitement of pleasure; they cannot 
disperse the clouds of gi-ief or of misfortune. 
They are useless to those who are not pleased 
with them : tbry are useful only to those who 
take pleasure in them, and only in proportion 
as they are pleased. 

By aiis and sciences of curiosity, 1 mean 
those which in truth are jileaaiiig, but not in 
the same degree a* the fine arts, and to which 
at the first glance we might be templed to 
refuse this quality. It i* not that these arts 
and sciences of curiosity do not yield as much 
pleasure to those who cultivate them as the 
line arts; but the number of those who study 
them is more limited. Uf this nature are the 
sciences of heraldry, of meduls, of pure 
chronology— the knowledge of ancient and 
barbarous languages, which present only col- 
lectiona of atiange words,^ — and the aludy of 
antiquities, inasmuch as tbey furnish no in- 
struction applicable to morality, or any other 
branch of useful or agreeable knowledge. 

The uliUty of all these arts and sciences, 
— I apeak both of llioic of amusement and 
ciiriosily, — the value which they possess, is 
exactly in proportion to the pleasure they 
yield. Every other species of pre-eminence 
whtcb may be attempted to be established 
among them is altogether fanciful. PrejudiceJ 
apart, the game of push-pin is of equal valuej 
with the arts and sciences of music and poetry.l 
If the game of push-pin furuisb more pleasure, 
it is niore valuable than either. Everybody 
can play at push-pin : poetry and inusie are 
relished only by a few. The game of push- 
pin is always innocents it were well could 
the same be always asserted of poetry. In- 
deed, between poetry and truth there is a 
natural opposition: false morals, - Gctitloui 
naluit. The poet nlu'i}! slunds in need of 
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eometLing falie. VVh«n he preteadH to lay his 
fuimditiona in truth, the ornameiitB of his 
superstrurturp are lictioni ; his businei« con- 
sists in (tlmulating our pBstions, and exciting 
our prejudices. Truth, exactitude of every 
kind, is fatal to potrtry. The poet muit Bee 
everything through coloured media, and drive 
to make every one else to do the tame. It is 
tnie. there have been noble spirits, to whom 
pnelry and philosophy have been equally in- 
debted; but the«e exeeptioni do not counter- 
act the miachiefs which have resulted from 
this magic art. If poetry uid muaie deserve 
to be preferred befiire a game of push-pin, it 
must bebecaasetheyare calculated to gratify 
thost individuals who arc most difficult to 
be pleated. 

All the arts and Fficncen, without oxcep- 
lion, inasmuch as they constitute innocent 
employments, at least of time, possess a spe- 
des of moral ulilily. neither the le.-<s real or 
important because it ii frequently unobserved. 
They compete with, and occupy tlie place of 
those mischievous and dangerous paisiona and 
employments, to which want of occupation 
and ennui give birth. They are excellent 
substitutes tor drunbenncu. slander, and tbe 
love of gaming.* 

The effects of idlenessi upon tbe anricnt 
Germans may be seen in Tacitus. Hia ob- 
urvation* are applicable to all uncivilized 
rations ; for want of other oceupatiotH they 
waged war upon each other — it wa* a more 
animated amusement than that of the cbaie, 
Tbe chieftain who proposed a martial expe- 
dition, at tbe lir«t sound of lilt trumpet ranged 
under his biuneni a croivd of idlers, to whom 
peace ivna a condition of restraint, of lan- 
guor, and of ennui. Glory could be reaped 
only in one field — opulence knew but one 
luiury. Tbis field wan that of battle — this 
luxury Ibat of conquering or recounting past 
conqueeta. Their women themselves, igno- 
rant of those agreeable arts which multiply 
the means of pleasing, and prolong tbe em- 
igre of beauty, became the rivals of the men 
in courage, and, minglini; uith them in the 
barbarous tumult of a military life, became 
unfeeling aa they. 

It ia to (he cultivation of the arts and sci- 
ences, that we mult in great uieaiure ascribe 
the existence of that party which is now op- 
posed to wan it bus received its birtb amid 
the occupations and pleuures furnished by 
the fine arts. These arts, so to spcnb. have 
enrolled under their peaceful buuners that 
army of idlora which would have otherwise 
postcssed no amuseaieut but in tbe hottrdous 
and bloody game of war. 

Such is tbe species of utility which belong 
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indiscriminntely to all the arts and » _ . 
Were it the only reason, it would be a buK. 
dent reason for dcairing to see them floHriah 
and receive the most extended diffusion. 

If these prinriple* are correct, we shaU 
know how to estimate those criticB, more in- 
genious than useful, wbo, under pretcnca of 
purifying the public istte, endeavour aue- 
cessively to deprive mankind of a larger or 
smaller part of the sources of tbeii 
These modest judges of elegance and 
consider themselves aa bcnelaetora t 
human ruce, whilst they are really only II _ 
Inlerniptera of their pleasure — a «ort of in^ | 
portunate hosts, who place tbemselres at tbe 
table to diminish, by their pretended delieaey. 
the appetite of their gueata. It is only frmn 
custom and prejudice that, in Tnattera of taita, 
we spenk of false and true. There is no tute 
which deacrvea the epithet good, unless it be 
the tailc for such employments wbicb, to the 
pleasure actually produced by them, conjmn 
aome contingent or future utility : there ia no 
taste which descrvei to be cbaracterized aa 
bad, unless it be a taste for some occupation 
which has a mischievous tendency. 

Tbe celebrated and ingenious Addison bat 
distinguished himself by his skill in the art of 
ridiruling enjoyments, by attaching to thsna 
the fantastic idea of ^ifdKM. In the Specla~ 
lor he wages relentless war against the whole 
generation of /alit wits. Acrostic*, conun- 
drums, pantominieE, puppet • thows. boMa- 
rimfi, stanzas in the shape of egga, of wing*. 

burlescjue poetry of every descriplion in 

a word, a thousand other light and e<|uallj 
innocent amusements, lall crushed under tin J 
strokes of his club. And, proud of havinf j 
eslablisbed his empire above the ruinaof tlieM I 
literary trifles, he regards himself as the !«• % 
gialator of Parnassus I What, however, WM i 
the effect of hin new laws? They deprived 
those who submitted to them, of many sourcH 
of pleasure — tkey exposed those who were 
more inflexible, to tbe contempt of their com. 

F>en Hume himself, in spite of bia protrf i 
and independent philosophy, has yielded tv I 
this literary prejudice. '■ By a single pieea,"' 1 
says he, " ibe Duke of Buckingham retvderaA 1 
a great service to his age, and waa the rc* I 
former of its taste 1 " In what coniistcd tU> J 
important service ? He had written a comedy, | 
The Rthtartal, the object of which wm I* 1 
render those theatrical pieces which bud be«| \ 
most popular, the objects of general distatt«> 
His lalii-e was completely succeuful ; but 
what was its fruit ? Tbe lovers of that «| 
cies of amusement were deprived of so mvA 
pleasure; a multitude ofaulhora. covered a^tk 
ridicule and contempt, deplored, at the snom 
time, the loas of their reputation and tbcar 

1 minister of statt^ 
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it Riiiit ht coattaei that a. morr guitable one 
itiigbt be found than a game at lotilaire. Stilt, 
amiing the number of ill amateuri was ancu 
found Putenikin, one of the niint active and 
re>{>ecied Riisaian niiniat«r( of state. I lee a 
•itnile of contempt upon the lipi of many of 
my readers, wbo would not think it strange 
iliat nny one should play at cards from " eve 
till morn," provided it were in roraimiiy. But 
how incomparably luperior is this solitary 
gnme to many social games — so often anti- 
socialintheirconsequeneesl The (irit, a pure 
and simple aniusemeiit, stripped of (verjthing 
injnrious, free from pauion, avarice, los», and 
regret. It is gaming enjoyed by tame happy 
individkials, in (bat slate in whidt legitlatore 
may desire, but cannot hope that it will ever 
be enjoyed by all throughout the whole world. 
How much better wai this minister occiipieit, 
than if, with tbe Iliad in his hand, he had 
■lirred up within his heart the seeds of those 
ferocious passions which can only be gralifled 
with tears and blood. 

Aa men grow old, they lose their relish for 
the simple amusements of childhood. Ii thu 
a jeason for pride? Itmaybeio — when to 
be hard to please, and to hare our bappineis 
dependent on what is costly and complicated, 
■hall he found to be advantaKCOus. The child 
whoii building houac« of cards is happier than 
was I^uis XIV. when buildiug Versailles. 
Architect and mason at once, niBster of his 
■itutiion and his materials, he altars and over- 
turns at ^ill. 

-' Dimit. HllBcat. mmatqnudnuratDndlsi" 
and all this at the expense neither of groans 
nor money. The proverbial expression of the 
game* o/prinm, may furnish us with strong 
reasons for regretting that princes should ever 
cease to love the gamtt of children. 

A reward was offered by one of the Ro- 
man emperors to whoever would invent a 
new pleasure ; and beause this emperor y<aa 
called Aero, or Caligula, it has been imputed 
to him aa a crime : as if every sovereign, and 
even every private individual, wlio encou- 
rngei the cultivation of the arts and sciences, 
were not an accomplice in this crime. The 
employment of those critics, to ivbom we 
have before referred, tend* to diminish the 
exisUng stock of our pleasures: the natural 
effect of increasing years, is to render us In- 
WDsible to those which remuri : by those who 
blame tbe offer of the Roman emperor, these 
i-rities should be esteemed the benefactors of 
mankind, and old age the perfection of hu- 
man life. 

In league with these critics are the tribe of 
■aiirists — those generous men, who without 
orher reward than the pleasure of humbling 
and disfiguring everything whirh does not 
please them, liavc constituted tliemselves re- 
formers of mankind 1 The only ratire 1 coiild 
read without dis-ust and aversion, would be 



a satire on these libellers themielvcs. Their 
occupation consists in fomenting scandal, and 
in disseminating its poisons ttrougbout the 
world, that they may he furnished with pre- 
texts for pouring contempt upon everything 
that employs or interests other men. By 
black eiiingeverythingand exaggerating e very- 
Ihing (for it is by ciaiggeratiDn they exist) 
they deceive the judgments of their readers: 
-~ innocent unusemenli, ludicrous eccentri- 
cities, venial transgressions and crimes, are 
alike confounded and covered with their ve- 
nom. Their design i* to efface all the linei 
of deoiarcation, ail the essential distinctions 
which philosophy and legislation have witn 
so much labour traced. For one truth, we 
find a thousand odious hyperboles in their 
works. They never cease to excite nwlevo- 
lence and antipathy: under their auspices, or 
at least under the iiiduenee of the passion* 
wbicb animate them, languag^self becomea 
satirical. Neutral expressions can scarcely 
be found to ilesignnte the motives wbicb de- 
lemiine human actions: to the words expres- 
sive of the motive, such as amrice, aiaiifiDR, 
pride, idleneit, and many others, the idea of 
disapprobation is so closely, though unneces- 
sarily, connected, that Ihe simple mention of 
the motive implies a censure, even when the 
actions which have resulted from it have been 
most innocent. The nomcnctacure of morals 
is BO tinctured with these prejudices, that it 
is not possible, without great diflicully and 
longatL-umlocudons, simply and purely, with- 
out reprobation or approbation, to express 
the motives by which mankind are governed. 
Hence our languages, rich in terras of hatred 
and reproach, are poor and rugged for the pur- 
poses of science nod of reason. Such is the 
evil created and augmented by satiric writers.* 
Among rich and prosperous nalions, it l* 
not necessary that the public should be at Ihe 
expense of cultivating the arts and sciences 
of amusement and curiosity. Individuals will 
always bestow upon these that portion of 
reward which is proportioned totlie pleasure 

Mliilat as to the arts and sdence* of im. 
mediate and thoie of more remote utility, it 
would not be necessary, nor perhaps possible, 
lo preserve between these two chases an ex- 
act line of ilemarcatian, the distinctions of 
theory and practice are equally applicable lo 
all. Considered as matter of theory, every an 
or science, even when its practiiil utility i» 
moat immediale and incontestable, appears to 
retire into ihe division of arts and sciences of 
remote utility. It is thus that medicine and 
legislation, arts so Iruly practical, considered 
under a particular aspect, appear ei|ually re- 
mote in respect to iheir utility with the spe- 
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piilalive sciencea of lo^c and malhuinntics. 
Un the QLbcr hand, there ii a bmnrh of sci- 
ence for which, K firet, ■ place would ivsrcFly 
liave been found unong ihe arti and aciencei 
of curioBitji, but which, cultivated hj iadiu- 
irious handi, ha« at tvngth presented the cha- 
racter! ofiminediate and inconteilahle utililv. 
— Electricity, which, when first discavered. 
sGcmed destined only to amuic ccrlaln philo- 
sopher! by the singularity of its pbenooiena, 
bai »t len^h been employed with most 
atriking surces! in the aerviee of medicine, 
and in the protection of our dwellings against 
tbou calamiliea, for which ignorant and af- 
(righleduntiquitycouldlind no Mifficient cause 
but the ipecial anger of the gods. 

That which gorernmeiils ought to do for 
the arte and science! of immedialc and re- 
mote utility, mny be comprised in three 
things — 1. To remove the diseoii rage men ts 
uiiiJer which they labour : 2. To favour their 
advancement ; 3. To contribute to tbelr dif- 



Tkol'gh discoveriea in ccience may he the 
result of geniu! or accident, and though the 
most importiint diaeovcriea may liave been 
tnade by indiriduali without public assistance, 
the progrcsa of lui'h discoveries may at all 
timet be materinlly accelerated by a proper 
application of public encouragement. The 
most simple and eRicocioua method of encou- 
raging investigation! ofpiire llieory — the lirst 
■tep in the career of invention, contitta in 
the appropriation of apecific funds to the re- 
■earcbei requisite in each particular science. 

It may, at lirat light, appear superfluous 
to recommend sucli a measure as Ibis, aince 
there are few states which bave nut some- 
times made luch appropriations, and since all 
governments, in proportion as they hare he- 
come enlightened, have been more and more 
disposed to reckan such expense! necessary. 
The moat efBcacious methods of employing 
the large fimds which ought thus to be appro- 
priated, remun, however, to be examined. 

It would be necesurj' that the funds ap- 
plicable to B given science — chemistry, for 
example — should be confided to the students 
of chemistry thenuelvei. Thejr ought, bow- 
ever, to be bestowed in the shape of reward. 
Thu* the chemist, who upon a given lubject 
should have ptuduced (he beat theoretic Uis- 
(erlBtion, might be put into posicsiion of 
these funds, upon conilition tbul he should 
employ them in making the experiments 
which be had pointed out. Wliat more na- 
tural or useful reward could be conferred 
upon a philoaoplier, tbaii thus to be enabled, 
with honour to hiinseif, to Bati^fy a tasle or 



a piuiion which the iniulSciency of his own 
fortune would bave rendered rotfaerft lorment 
than a pleasure ? His talents are rewarded 
fay giving him new means of increasing tbem- 
Olher rewards oflen have a contrary effect : 
they tend to distract bii atteation, and to 
give birth to oppoute tastes. 

ir this method of encouraging theoretic 
researches has been neglected, it has been 
because the intiroate connexion between the 
sciences and arts — between theory and prac- 
tice — has only been well understood by phi- 
losophers themselves ; the greater number of 
men recognise the utility of the sciences only 
at a moment when they are applied to imme- 
diate use. The ignorant are always de^roua 
of humbling the wise ; gratifying their self- 
love, by accusing the science! ofbeing more 
curious than useful- " All your books of na- 
turni history are very pretty," said a lady io» 
philosopher, " but you have never saved 
a single leaf of our trees from the teeth of 
t be insects." Sucb is the frivolous judgment 
of the ignorant- There are many diacoverie* 
which, though at first they might seem use- 
less in Ibemselveft, have given Inrlh to thou- 
sands of others of the greatest utility- It is 
in conducting theidvncei lo thia point, that 
encourBgementsmigbtthusbeadvanlageoualy 
employed, instead of being bestowed in what 
are generally called rewards. When the dis- 
coveries of science can be practically em- 
pioyed in the increase of the mass of general 
wealth, they receive a reward naturdly pro- 
portioned to their utility : it is therefore for 
such discoveries as are not thus immediate! j 
applicable, that reward is most necessary. 
Of this nature are most of the dbcoveries of 
chemistry. Is a new earth discovered ? — ■ 
new air — a new salt — a new metal? The 
utility uf the discovery is at first confined to 
the pleasure experienced by those interested 
in such researches. This ordinarily ia all the 
beneilt reaped by the [liecoverer : occu|Hed 
in making further discoveries, he leaves it to 
olliets to reap their fruits. It is those who 
follow him, who apply them Id the purposes 
of art. and levy contributions upon Ihe indivi- 
duals, who are desirous of enjoying the fruits 
ofbis labour. Ought the master workm ui, 
wlio sees no psrticulu' individual upijn whom 
be may levy a contribution, therefore to go 
without reward ? 
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The sciences, like plants, may expand in t*vfl 
directions — in superficies andin height, 'nie 
superficial extisnsion of those sciences which 
are most immediately useful, is moat lo be 
desired. There is no melhod more calculntcd 
to accelerate their ailvuncenicnl, than iheir 
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gcnfral difTusion : the greater Ihe number 
of thoK b; whom they arc Dultivsted, the 
p-eater the probsbilily tbat they will be en- 
riched by new discoTeriea. Fewer opportuni- 
liowill be tost, and greater emulation will be 
eidted in their cultivation. 

Suppose a country divided into districts, 
lomcwhat almilarlotbE En^^ligb eountiei 
more equal in size, say ffom thirty to forty 
milei in diameter, — the foUotringis tbe ayi- 
tem of eatabliBbmenta which ought to be kept 
up in tbe central town of each diitrict ; — 

1. A professor cf medicine. 

2. A professor of surgery and midwifery. 

3. An bospilal. 

4. A professor of tbe veterinary art. 

5. A professor of chemisty. 

6. A professor of mcchauical and cxper 
mentnl pbiloiophy. 

7. A profesiOr of botany and experimental 
horticulture. 

8. A profeaeor of tbe other branches of 
natural history. 

9. An experimental farm. 

The first advantage resulting from this pla 
would be tbeestabliabment, in each district, of 
a practitioner eldllcd in tbe varioui brancbe 
of the art of healing. An hospital, necessary i 
itself, would also be further useful by serving 
OS a school for tbe student! of this art. 

Tbe veterinary art, or the art of healing 
■s applied to amnials, has only within these 
few years been separately studied in England. 
The farriers who formerly practised upon 
our cattle, were generally no better qualified 
(or their duty than tbe old women wbom our 
ancestors allowed (o practise upon them- 
Hlves. The establishment of a professor of 
the veterinary art in every distrrcl might even 
be recommended as a mailer of economy; the 
value of the cattle preserved would more than 
counterbalance the necessary expense. This 
professorship might, for want of sufGcient 
funds, be united to one of (he others. 

The connexions of chemistry with do- 
mestic and mamibcturing economy are well 
known. The professor of this tdence would 
of course direct bis principal attention to tbe 
carrying this practical part to its greatest 
perfection. His lectures would treat of ihe 
business of tbe dury; the preservation of com 
and other agricultural producliolia ; the pre- 
aervatioii of provisions of all sorts; tbe pre- 
vention of putrefaction, that subtle enemy 
of health as well ai of corruptible wealth ; 
tbe proper precautions fur guarding agunst 
poisons of all sorts, wbicb may so easily be 
mingled with oiir provisions or which may 
be collected from the vessels in wbicb they 
are prepared. They would also treat of the 
various branches of trade — of tbe arts of 
working in metal, of breweries, of tbe pre- 
paration of leather, and the manufacture* of 
•oap and candles, &c. kc. 
Vol, II. 



Botany, to a certain degree, Is necessary 
in the science of medicine : it supplies a con- 
siderable part of the materials employed. It 
has a similar connexion with chemistry, and 
the arts wbicb depend upon it. The cum- 
bined researches of the botanist and chemist 
would increase our knowledge of the varioua 
uses to wbicb vegetable substances might be 
applied. It is to them tbat we roust look for 
the discovery of cheaper and better methods, 
if such methods are lo be found, of giving 
durability and tenacity to hemp and Sai for 
tbe manufacture of linens, ropes, and paper; 
for discoveries respecting the astringent mat- 
ters applicable to tbe preparation of leather; 
and for tbe invention of new dyes, kc. ; and 
so on, to infinity. Indeed, it is tbe botanist 
who must enable the agriculturist to distin- 
guish the most useful and excellent herbs 
and grasses, from those which are less useful, 
or pernicious. 

The profeitar of natural history would also 
furnish abundance not only of curious but 
useful information. He would teach the 
cultivator to distinguish, throughout all the 
departments of the animal kingdom, his allies 
from his enemies. He would point out tbe 
habits and tbe difl^rent shapes assumed by 
different insects, and the most elGcadous me- 
thods of destroying them, and pre venting tbeii' 
ravages. It might, however, perhaps appear, 
were we fully acquauited with the history of 
all the animals wbicb dwelt with us upon 
the surface of this planet, that tbere would 
be found none whose existence was to us a 
matter of indifference. 

I have placed in the last rank tbe Institu- 
tion of an experimental farm — not because 
its utility would be inferior to all the others, 
but because its (unctions may be easily sup- 
plied by individual industry. In a country 
so well replenished with knowledge, wealth, 
and zeal, as England, there is no district 
which could not furnish an abundance of ex- 
periments in this department. Little more 
would be necessary than 10 provide a regis- 
ter into which they might be collected, and in 
which they might receive the degree of pub- 
licity necessary for displaying their utility. 
Sucb a register England once possesied in the 
work of tbe enlightened and patriotic Arthur 
Young. Such a register, numerous and excel- 
lentas the hints dispersed throughout it were, 
was fiu', bowever, from supplying the place, 
and rendering useless a system of regular and 
connected researches, in which instruction 
should constitute the sole object.* 

In enumerating (be branches of knowledge 
with which, on accountoflbeir superior uti- 

■ Tkr Board o/ Aprknitvrt.wiiicli lutiitio- 

Ucitaiion ot Sir John Sinclair was formed duiina 
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lity, it IB most deuralile lliat the great mass 
of tbe people should be icquunted, it may 
well be sujipoaed that I ought not to forget 
the knowledge of the laws. But that this 
knowledge may be diffused, ■ determinsle 
system of cognoedble lawi, capable of being 
known, is necessary. Unhappily, luch a «y»- 
tcm dues not yet ciiit: whenerer it iball 
come to be estabUslied, the knowledge of the 
laws will hardly be considered worthy of the 
name of »dence. The legislator who allows 
more intelligible terms to exist within the 
compass of language, than those in which be 
expresses his laws, deserves the execration 
oF his fellow-men. I have endeavoured to 
present to the world the outlines of a system,* 
which, should it ever be filled up, 1 flatter 
myself would render tbe whole system of 
laws cognotcible and intelligible to all. 

As to those arts and sciences which may 
be learned from books, — such oi the art of 
legislation, history in all its branches, moral 
philosophy and logic, comprclieudiiig meta- 
physics, grunmor, and [beioric, — these may 
be left (o be gathered tram books. Those 
individuals who are desirous of alleviating 
the pains of study by tbe charms of declama- 
tion upon these subjects, may be permitted 
to pay for [lieir amusements. There is, bow- 
ever, one branch of encouragement, which 
the biuid of government might extend even 
to these studies. It might eslAbliib in each 
district, in which the lectures of which we 
have already spoken, should be delivered, an 
increasing library, appropriated to these stu- 
dies. This would be at once to tiettow upon 
students tbe iDstruments of study, and upon 
authors their most appropriate reward. 

I should not consider knowledge in these 
departments, at once so useful and so curious, 
ill acquired, n-ere it even acquired at the ex- 
pense of Latin and Greek — on acquaintance 
with which is held in sueh higb estimation 
iu our days, and for instruction in which the 
foundations are so abundant. Commoa opi- 
nion appears to have considered tbe sciences 
more di(Gcu1t of atlaimnent tbun these dead 
languages. Tliis opmion is only a prejudice, 
arising from the comparatively small number 
of individuals wbo apply tbemiclvea to the 
study of the sciences, and from its not having 
been the custom to study them till the labour 
of these other studies has been completed. 
But, custom and prejudice apart, it is in the 
atudy of tbe sciences that young people would 
find most pleasure and fewest dilSculties. In 
this career, ideas find easy access through the 
senses to the memory and the other intellec- 
tual faculties. Curiosity, that passion which 
even in inlkncy diiplays so much energy, 
would here be conlinually gratified. In Ibe 
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tbe contrary, ill is atk 
Biroction: mere are no senuble objects to 
relieve the memory; all the energy of tbe 
mind is consumed in the acquisition of words, 
oi which neither the utilitynor the appLiea* 
tionis visible. Hence, tbe longest and most 
detailed course of inst ruction which need be 
given upon all the sdencei before mentioned, 
would not together occupy so much time ai 
is ususJly devoted lo the study of Latin, 
which is forgotten ahnost as soon u learned. 
The knowledge of languages is valuable 
only as a means of acquiring tbe information 
which may be obtained from conversation or 
books. For the purposes of conversation, the 
dead languages are useless ; and tranatations 
of all the books contained in them may be 
found in all tbe languages of modern Europe. 
What, then, remains to be obtained from 
th»m, not by the common people, but even 
by tbe most instructed? I must confess, I 
can discover nothing but a fund of allusion* 
wherewith to ornament their speeches, theit 
conversations, and thuir books — too small a 
compensation for the false and narrow notions 
which custom continues to compel us lo draw 
from these imperfect and deceptive aourees. 
To prefer the study of these languages to the 
study of those useful truths which the taore 
mature industry of the moderns has placed 
in their stead, is to moke a dwelling-pLue af 
a scslTolding, instead of employing it in tha 
erection of a building : it is as though, in hia 
mature age, a man should continue to prattle- 
tike a child. Let those who are pleased with 
these studies continue Iu amuse tbemtelves ( 
but let us cease to torment children with them, 
at least those children who will have to pro- 
vide for their own subsistence, till such timo 
as we have supplied them svith the means of 
shiking their thirst for knowledge at those 
springs where pleasure is combined with im- 
mediate and incontestable utility. 

It is especially by o complete course of 
instruction, tbat the clergy, who might be 
rendered so useful, ought to be prepared for 
their functions. Within the narrow limits of 
every parish, there would then bo fotmd one 
man at least well instructed upon all subjects 
with which acquaintance is most de^rable. 
In exchange for this knowledge, which con. 
stitutes the glory of man, I would exchange 
as much as might be desired of that contro- 
versy which is his scourge and bis disgrace. 

The intervals between divine service on, 
the Sabbsth might tben be filled up by tlia 
communication uf knowledge to those whos« 
necessary avocations leave tbem no other 1^ 
sure time for improvement. An attendance 
upon a course of physico-theology. it sppenti 
to me, would be a much more suitable mode 
of employing this time, than wasting it in 
that idleness and diuipation in which boUi 
health and money are so tiequently loiU 
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Tbere tat three cnux 
itrenglben an attaclinienl 

Sigei: — Tbe &ist ii, the utility wbtch rhey 
meily poOTess«d. At tbe revival of letters, 
there mw nothin); lo learn but Latin and 
Greek, and iiolbin); eould be tearnt but by 
Idtin and Greek. The period when this uti- 
lity oeued having never been fixed, custom 
bad led us to regard it as atill inbtislinj;. 

A leeond rea&on ts, the time and trouble ex- 
pended by ao muiy perMuis in learning tbem. 

Tbe price of anylbing ii refulated not only 
by its ublity, but aUo by the labour e:*[>ended 
in procuring ii. Few would be willing to 
■rloiowledge that tbey bad spent a large por- 
tion of their Ufe in learning that which, when 
learnt, wa> not worth knowing. There are 
many individuals who have learnt Latin and 
Greek, but have learned nothing else. Can it 
be expected that tbey should acknowledge 
these languages are useless? As well might a 
knight-errant have been expected to acknow- 
ledge that hii miatresi was ugly t* 

Tbe third cause it, their reputed neecsaily. 
This necessity, though purely conventional, is 
not the less real. Public opinion has attached 
a degree of impartance to an scquaintaoce 
with them, and he who should be known to 
be entirely ignorant of them, would he branded 
with disgrace. So long as (Lis law subsists, 
it must be obeyed. A single individual is 
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pai 1*6^1 dea dinil 

dana la boncba (Tun grand ee qu 

pimyable dans ctlle d'un homni 

Ainsi, rancleane reputation el 

vantes leur ioipcHcni, el changt 

yeux. Telle pens^ qu'ils enlendcni luuc let 

Sun en Ftsh^ii sans y prendre earde, lei en- 
ve t'ils vtannenl k la rEnammr dans un autenr 
Qrec Tout pleins qii*ili en aont, lis roos la 
cilenl avec empbase ; el (J vous ae pattages pu 
Icur enlhousisame. Ah I t'6cricnt-lU, li voui sa- 
ri le Orec 1 II me semble entendre le h^ros de 
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fnienl ordinaire de rAiidi- 

!s npcio du premier ordre 

■jui iiuisiciii I cTiici. li'ignorance, me dira.t-on, 

dirult; tnais on a tort d'appelrr ignorani ceux 
•nimei qui ne sauiaienl ni Orec nt L>*tin. lis 
peuvent mfma avoir acquis en FranfiuitouCesln 
idea n^euairt* povr pcrfedionner leur raisoii, 
ci uiuies les eiptriences propna i auurer leur 
EoiiL Ndu> avoni del pbibNOiibe*, des onuenra, 
iju pones 1 nous avons mimedcs tiadueteorsou 
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seldom able to withstand or change the laus 
eitahlished by public o[nnion. 

As the public mind becomes enlightened, 
tbese laws will change of themselves. Asove- 
reiRn may, however, hasten these changes if 
be believe them ueitful, and if he consider the 
attempt worth the trouble. lie may reward 
individuals lor teaching the arts and scienres, 
and thus eBtabtish anew public opinion, which 
shall at Urst compete with, and at length ul- 
timately subdue, the previous prejudice. 

He may also attun the same end by an- 
other less eoitly, but more startling method. 
lie may preacribe an attendance upon diflrrent 
scientific lectures, as a necessary canilition 
to the holding of rerlaia oHii^es, and pnr- 
lieularly of all honorary era ploy mente. To 
those who have completed their course of at- 
tendance, an honorary diploma may be given, 
which upon oil occasions of public 
■hall entitle those who possess jt Ic 
precedence. 

In the limes of feudal barbarism, when War 
was the only occupation of those who did not 
belong to the commonality or the clergy, tbe 
upper ranks in society were ner-cssarily mili- 
tary, Tbe knight WHS the warrior who could 
afford to fight on horseback; the squire was 
one wbo, not being so rich as the kiiiglit, 
could afTord to be his principal attendant: 
and this constituted their nobility. 

In future times, when other oceupationa 
shall be pursued and other maimers establish- 
ed, it is possible that knowledge oiay confer 
rank in Europe, as the appearance of it htis 
for a long time past in China. Weatlb, inde- 
pendently of any convention, poasessej real 
power, and will always mingle with every- 
thing which tends lo confer respect. The 
philosopher, to his title of honour, will unite 
tbe idea of an individual suflicienlly wealthy 
to have supported the expense of a learned 
education. Knowledge, whether true or 
presumptive, might thus become a mark of 
distinction, as tlie length of the nails is in 
China. 

But it may he said, that something more 
than attendance upon a course of scientiGc 
lectures is necessary, if anything is to be 
learned ; and that the law which should 
bestow honour upon attendance would not, 
insure study. If it were necessary lo have a 
nobility composed of real philosophers, other 
methods must be pursued : but when the 
object in view is merely to change the spe- 
cies of kruiwledge in which they are lo lie in- 
structed, from what is useless to what ii 
useful, what more need be required ? When 
interesting objects of study are substituted fur 
those which are uninteresting, Ibey would not 
■tudy less. 

I know that public examinationa arc power. 
ful means for exciting emulation, but I have 
no desire to place additional obsladva in the 
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way of a plan vtbom aovehj alone would 
Tender it but too ulBrnung : ■ project, which 
to many will appear roniBntic, need not be 
KcompaiJii] by aii accessory whose aspect is 
alarming, and whose utility is problematic. 

Tfae must stupid and inattentive could 
tcarcely attend upon a long course of in- 
■tiuction without gaining some adrantage : 
diey would at least be bmiliariied with the 
terms of art, which conetitutc not only the 
first, but the greatest difficulty ; they would 
form some idea of tbe principal dinuons of 
tbe country they trsversed ; and should they 
■VCr be desirous of directing a more particular 
SJtaniination to any particular division, they 
will at least know in what direction to seek 
for it. A) all the world would then be occu- 
pied with the study of the sciences, they would 
pretend thus to employ themselves, and would 
be ashamed to be entirely ignorant of those 
things which were the subjects of general 



Ruasiais an instance of the ease with which 
■ new direction may be given to tbe opiaions 
of a whole people. Nobility of birth i« but 
little respected; — official rank is the only 
ground of distinction. This change has been 
effected by a few simple reg:uUtians. Unless 
lie be an officer, no individual, bow rich or 
nobly born soever he may be. can vote, or 
even sit, in the assembly of tbe nobility. The 
consequence has been, that all classes hove 
pressed into the service of the stute. If they 
do not intend to make it (heir profession, they 
quit it when they have attained the rank 
which confers this privilege. 



Abfe. — If Mr. Benthsm bad consented to 
revise his MSS., which were written more 
than forty years ago, be might have seen 
reason to alter many of his observations. 

Iji England, much has been ilane in the in- 
teivid. Public opinioa has sensibly changed 



but all '*■" 
idividodia^H 
Lhe SU^^H 

instiCutJMM^I 



respecting the value of classical learning, 
is highly esteemed at college, but elsewhera 
it is now only considered as an accnnry: 
the most enlightened parents regret that H 
is stiU the only object of instruction in onr 
puUic schools. 

Since the establishment of tbe Ro^l In- 
ttUvlioii, many similar institutions have been 
formed, and a general desire for useful know- 
ledge has been diEseininated. The ladies have 
displayed a persevering ardour in their attend- 
ance on these means of instruction, so much 
tbe more praiseworthy, as it bai been uni- 
fiirmly excited by inclination alone. Klemen. 
tary works have been multiplied ; but all ' 
has been done by the exertions of Individo 
without any encouragement fiooi the Stat 

As to public education, it is i 

created than reformed. A good 

would be the best criticism upon the bad. If 
two or three colleges were founded in Lon- 
don, suited to the wants of the more Rume- 
rous closies of those who are destined to the 
pursuits of art, trade, or commerce, in wbicb 
not Latin or Greek (almost always useless in 
these avocations) should be taught, but the 
national language, which has generally hem 
neglected, together with all those branches 
of knowledge, which if not absolutely neces- 
sary, are always useful and agreeable, we 
should looi see these seminaries draw toge- 
ther a crowd of scholars, and the old collegea 
would be obliged to currect their system, in 
order to maintain their ground. 

It may be said, that private school* inaj 
supply the deficiency! hut there is a great 
dilference between public and private esta- 
blishments. Private education can onlysue- 
ceed by ■ train of happy eveots, whilst in 
public education, a multitude of circumstance* 
are overcome. Besides, domestic education ia 
limited to the rich, whilst public instructkiB 
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(A.) Book L Ch. vui. p. 210. 

Oa SubtcriplioHt to Matteri of Opinion. 

Of the two English Universities, Oiford is 

tbe most ancient and most dignified. Of its 

numeroui statutes which are penned in Latin, 
as many as fill a moderate duodecimo volume 
■ve published, as the title-page declares, for 
the use of youth: and of tbesc care is taken 
(lor the honour of the government let it he 
apoken) that those for whose observance 
they ore designed, shall not, without their 



n default, I 



be rich, wtulst puliuc instructMB -^m 
D the most moderate foitunet.— i^^l 

I 

t, be ignorant : aince. at evetyi^^H 
sion, a copy is put into his handK^^H 
i1utes,B] well those that are sePB> ^ 



copy is put into his handK* 
All these statutes, as well those that 
as those that are not seen, every student 
hit admitiion is sworn in Latin to observe, 
" So help me God," says the matriculated 
person, " touching as 1 do the tnost holj 
Gospel of Chrifct."' 

• •■ Tu Hdem dabii ad obscrvanjum omnia 
(tatuta, prirllegia, tl consueludinea hujus uni- 
(crsiralis Orrm. tla li Deui adjuvet, toctis aa- 
cio Sanctis Chiisll evangeliii." — I'aTccboler (iva 
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The bubfTB, cooka, bed-oi&kera, Firand- 
boy«. aiiil otber unlettered retainers to the 
university, are sworn in Engli«!i to the ob- 
servance of these Laliii ECttutea. Tbii oath 
thus lolemnly taken, there has not, we may 
be morally certain, for a course of many 
generations, perhaps from the first era of its 
institution, been a single person that hu ever 
kept. Now, though customary, it is perhaps 
not siriolly proper, as it tenda to confusion 
and to false estimates, to apply the term ;ifr- 
jury, without disliiirtion, to the breach of an 
assertive and to that of a promissive declara- 
tion — to the breach of an oath and to that 
of a vow i and to brand witb the same mark 
of infamy a solemn avenoent. which at the 
time of making it was certainly false, — and 
a single departure from a ileclarcil resolution, 
which at the time of declaring it might pot' 
slbly have been sincere.* But. if they them- 
selves are to be believed who have made the 
oath, and who break it, — the university of 
Oxford, for this century and half has been, 
Hnd at the time I am writing is, a common- 
wealth of perjurers. Tbe streets of Oxford, 
said the first Lord Chatham once, "are paved 
witb disaffection." That weakness is out- 
grown; but be might have added then (if 
that had been the statesman's care) and any 
one may add still, " and witb perjury." The 
face of this, as of other prostitutioni, varies 
with the time : perjurers in their youth, they 
hocome suborners of perjury in their old age. 

It should seeni tliat there was once a time, 
when the persons subjected to this yoke, or 
some one on their behalf, began to murmur: 
for, to quiet such murmurs, or at any rate to 
anticipate them, a practitioner, of a faculty 
iiow extinct, but then very much in vogue, 

— a physidanof the soul, acanist, was called 
in. His prescription, at tbe end of every one 
of these abridged editions of the statutes — 
his prescription under the title of HpinojKii 
itutzplaaatiojuramtnli, j-r. stands annex ed.^ 
This casuist is kind enough to inform you, 
that though you have taken an oath indeed, 
to observe all these statutes — and thai with- 
out exception, yet, in ninety-nine instances 
out of a hundred, it amounts to nothing. 
What, in those instances, you arc hound to 
do is — not to keep your oath, but to take 
your choice whether you will do that or suffer 

— not to do what you are bid: but, if you 
happen to be found out (for this proviso, I 
take for granted, is to be supplied) to bear 
Entrrpla » Corpore SlaluUitvm, p. 250, Oaon. 



t The title si length is Epiivmu, teu Erpla- 
natio Juramfnti quod dt obtimindit Slatulii 
luatinpuiitprinlariiilrt! qualratu 
I i/wHHf/ut Mligart jumHlei cr 



teUial, Ku jumi*qtu « 



the penalty. For — what now do you think 

your sovereign seriously wiihes you to do, 

hen he forbids you to commit murder ? that 

_ au should abstain from murder at all evenlsf 

No surely i but that, if you happen to be 

found out and convicted, you should sit quiet 

lile the halter is lilted to your neck. 

Who is this casuist, who by bis superior 

power washes away the guilt from perjury, 

and eontroulu the judgments of the Almighty? 

the legislator himself? By no means: 

indeed might make a difference. The 

ion of an oath would then not with 

certainty be violated ; it would only with 

certainly be profaned. It was a Bishop Saun- 

derson, who. in the bosom of a Protestant 

^h, before Le was made a hislinp, had 

p a kind of eonfes.iiional box, whither 

rr consciences repaired from all parts to 

heal I heir scruples. 

lis institution, whether it were (he fruit 
of bUndncss or of a sinister policy, has an- 
wered in an admirable degree, some at least 
of the purposes for wliidi it was probably 
dewgned. It has driven the consciences of 
tbe greater part of those by whom the effi. 
dent parts of government are one day to be 
filled, into ■ net, of which the dergy hold 
cords. The fear and shame of every 
young man of sense, of spirit, and reflection, 
horn ihtse oaths arc imposed, must at 
lime or other take the alarm. What! 
, he to himself, am I a perjurer ? If he 
ask his own judgment, it condemns him. 
What then shall he do; Perjury, were it 
only for the shame of it, is no tight matter : 
if his education have been ever >o loose, be 
has frequently beard it condemned ; if strict 
and virtuous, he has never heard it mentioned 
without abhorrence. But, when he thinks 
of ibe guilt of it, bell yawns under bis feet. 
What ibeii shall he do? Whither then shaH 
he betake himself? He flies to bis reverend 
instructors io a state of despemtion. "These 
men are older than myself," says be : " ibty 
are more tesrned, they are therefore wiser: 
on them rests the charge of my education. 
My own judgment, indeed, condemns me ; 
but my own judgment ia weak and unin- 
formed. Why maynot 1 trust toothers? See, 
their hands are outstretched to comfort me t 
Where can be the blame in listening to them ? 
in being guided by them ? in short, in surren- 
dering my judgment into their bands ? Are 
not they my rulers, my instructors? tbe very 
persons whom my parents have appointed to 
take charge of me, to check my presumption, 
and to inform my ignorance ? What obliga- 
tion am 1 under, nay. what liberty have I to 
oppose my feeble lights to theirs? Do ibey 
not stand charged with tbe direction of my 
conscience? — charged by whatsoever I ought 
to hold most sacred? Are tbcy not the mi- 
nisters of God's word ? the depositaries of 
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our holy religion ? the very persons, to whose 
guidance I vowed, in the person of my god- 
fathers and godmothers, to submit myself, 
under the name of my spiritual pastors and 
masters ? And are they not able and willing 
to direct me ? In all matters of conscience, 
then, let me lay down to myself the follow* 
ing as inviolable rules: — not to be governed 
by my own reason ; not to endeavour at the 
presumptuous and unattainable merit of con- 
sistency ; not to consider whether a thing is 
right or wrong in itself, but what they thmk 
of it. On all points, then, let me receive 
my religion at theijr hands : what to them is 
sacred, let it to me be sacred; what to them 
is wickedness, let it to me be wickedness ; 
what to them is truth, let it to me be truth ; 
let me see as thev see, believe as they believe, 
think as they thmk, feel as they feel, love as 
they love, fear as they fear, hate as they hate, 
esteem as they esteem, perform as they per- 
form, subscribe as they subscribe, and swear 
as they swear. With them is honour, peace, 
and sajfety; without them, is ignominy, con- 
tention and despair." Such course must every 
young man, who is brought up under the rod 
of a technical religion, distinct from morality, 
and bestrewed with doubts and dangers, take 
on a thousand occasions, or run mad. To 
whom else should he resort for counsel ? — ^to 
whom else should he repair? To the com- 
panions of his own age ? They will laugh at 
bim, and call him methodist : for many a one 
who dreads even hobgoblins alone, laughs at 
them in company. To their friends and rela- 
tions who are advanced in life, and who live 
in the world? The answer they get from 
them, if they are fortunate enough to get a 
serious one, is — that in aU human establish- 
ments there are imperfections ; but that in- 
novation is dangerous, and reformation can 
only come from above : that young men are 
apt to be hurried away by the warmth of 
their temper, led astray by partial views of 
things, of which they are unable to see the 
whole : that these effusions of self-sufBdeney 
are much better repressed than given way to : 
that what it is not in our power to correct, 
it were better to submit to without notice : 
that prudence commands what custom autho- 
rizes — to swim quietly with the stream : that 
to bring matters of religion upon the etrpet, 
is a ready way to excite either aversion or 
contempt : that humanity forbids the raising 
of scruples in the breasts of the weak, — 
good humour, the bringing up of topics that 
are austere, — good manners, topics that are 
disgusting: that policy forbids our offending 
the incurious with the display of our saga- 
city, the ignorant with the ostentation of our 
knowledge, the loose with the example of 
our integrity, and the powerful with the 
lioise of our complaints: that, with regard 
to the point in (question, oatbs^ like other 



obligations, are to be held for sacred or in- 
significant, according to the foahion: that 
perjury is no disgrace, exeept when it hap- 
pens to be punuhed : and that, as a general 
rule, it concerns every man to know and to 
remember, as he tenders his peace of mind 
and his hopes of fortune, that there are iasti> 
tutions, which though mischievous are not 
to be abolished, and though indefensible are 
not to be condemned. 

A sort of tacit convention is established : 
*< Grive your soul up into my hands — I en* 
sure it from perdition. Surely the terms, on 
your part, are easy enough : exertion there 
needs none : all that is denumded of you is — 
to shut your eyes, ears, lips, and to sit quiet. 
The topic of religion is surely forbidding 
enough, as well as a forbidden topic : all thai 
you have to do then, is to think nothing about 
the matter ; look not into, touch not Uie ark 
of the Lord, and you are safe.*' 

(B.) BookL Ch. viii. p. 211. 

Misehievousneu of Reward latent — Exewu 
pUficiUiont. 

When a reward is groundless, it may be either 
simply groundless, or positively mischievous : 
the act, which it is employed to produce, may 
be either simply useless, or pernicious. 

It would be a nugatory lesson to say, that 
reward should not be applied to produce any 
act, of which the tendency is acknowledged 
to be pernicious ; and this whether such act 
have been aggregated to the number of of- 
fences or not. The only cases which it can 
be of any use, in this point of view, to men- 
tion, are those in which the mischievousness 
of the act, or the tendency of the reward to 
produce it, is apt to lie concealed. 

To begin with the cases which come under 
the former of these descriptions — those in 
which the mischievousness of the act is apt 
to lie concealed. One great class of public ser- 
vices, for which rewards have been or might 
be offered, are those which consist in the 
extension of knowledge, or, according to the 
more common, though obscure and imposing 
phrase, the discovery and propagation of truth. 
Now tbere is one way in which rewards of- 
fered for the propagation of truth (that is, 
of what is looked upon, or professed to be 
looked upon, as truth) cannot but have a per- 
nicious tendency ; and Mat of whatevernature 
be the proposed truth. A point being pro- 
posed, concerning which men in general are 
thought to be ignorant or divided, if a man 
sincerely desired that the truth relative to 
that point should be ascertained, and in con- 
sequence of that desire is content to furnish 
the expense of a reward, the natural course 
is — to invite men to the inquiry. " How 
stands the matter? Whidi of the two con- 
tradictory propositions is the true one?*' To 
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It qiieitinn of tome luch form u thU. be re- 
quiretm answer. Tfa? service, then, to which 
he anneies his rewaid, it the giving an an- 
swer to a question— 9uch an aniwersii upon 



10 rame nearest to the truth. The tendency 
of a reward thus offered, to produce the dis- 
covery of the troth, i« obvious; the tendency 
of it will at least be to produee the diseovery 
of what to him. who puts in for the reward, 
»bsll appear to he truth. What elie should 
it tend to produce? My aim being to eda- 
blish what to you gbaU appear to be the truth, 
what other means have I of doing this, but 
by adiraneing what appears to me to be so? 
Accordingly, thus to apply the reward, is to 
promote ■ sincere and impartial inquiry, and 
to pursue the best, and indeed the only course 
that by means of artificial reward can be pur- 
sued for promoting real knowledge. 

Another course, which has been some^mes 
taken, is — to assume the truth of the one of 
two contradictory propositions that may be 
framed concerning any object of inquiry, — 
and to malie the demonstration of the truth 
of that proposition the condition of the re- 
ward. In thin course, the tendency of the 
reward U pernicious. The habit of veracity 
ig one of the great supports of human society 
— a virtue which in point of utility ought to 
be, and in pointof factis.enforeedinthe high- 
eat degree by the mora] sanction. To under- 
mine that habit, is to undermine one of the 
principal supports of human society. The ten- 
dency of a reward thus offered iito undermine 
this virtuoua habit, and to introduce tfae ap- 
posite vicious one. The tendency of it may 
be to produce what is called logic^ tralb.or 
not, as may happen; but it is, at any rate, 
to produce ethical falsehood : it may tend to 
promote knowledge or error, as it may hap- 
pen 1 but it tends, at any rate, to promote 
mndacily. Tlie propOHtion either is true or 
it is falser and, be that as it cnay, men aie 
either agreed about its being true, or they 
arc not, In as br ss they sre agreed, the 
reward is useless; in as far as they are not, 
it tends 10 make them act as if they were, and 
b pernicious. 

It may be said — No: idl that it tends to 
do. at least all that it is designed to do. is to 
cull forth such, and such only, whose opinion 
is really in hivour of the proposition, and 
put them upon giving tbeir reasons for it: 
ii not to corrupt their veradty, but to ovi 
come their indolence. But whatever may be 
the design, tbe former is in hct its tendency. 
On th« one side, they have reward to urge 
themi on the other, they have impunity to 
permit them. For. when a man declares that 
his opinions on agiven subject ore so and 
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what signiSea the intention 7 Or how, Indrcd, 
can the intention be pure, if it be seen that 
the effect is likely to be a bad one ? 

'bus would it stand, were it doablfiil 
ther there are any persons or no, whose 
unbiassed opinions are on the opposite side 
to that on which the demonstration is sought 
to be procured. But the case always is. that 
it is cleat there are such persons; that it is 
the very persuasion of there being such, that 
is the cause of offering the reward ; and that 
the more numerous theyare. the more likely 
it is to be offered, and the greaterit is likely 
to be. Such, then, is the danger of promoting 
mendacity : to avoid which danger, it may b« 
laid down in short terms, aa a general rule, 
that reward ihould begieen — ml/ar demon- 
More than this, a reward thus applied tends 
always, in a certain degree, to frustrate its 
own purpose ; and is bo lar, not only ineffi- 
cacious, but eUHcaeious on the other side. It 
does as good as tell mankind, that, in the 
opinion of him at least by whom the reivord 
is offered, the piohobilily is that men's opi- 
nions are most likely to be on the opposile 
sidei and in so far gives them reason to think 
that the truth is also on that opposite side. 
" People in general." ■ man will naturally say 
tohimsetr, " are not of this way of thinking: 
if they were, what need of all this psiiis to 
make them so?" This, then, affords another 
reason why reward should be given — not fur 
demonstration, but for inquiry. 

Sucb, accordingly, has been tbe course pur- 
sued in relation to almost every branch of 
science, or supposed science. The science, or 
supposed science of divinity, furnishes excep- 
tions, wbichareperhapslheonly ones. What 
shoirid we say to a man who should seek to 
promote physical knowledge by such devices? 
What should we say tu a man, who instead 
of setting men faoneslly and lurly to inquire 
ithelher, in regard to living powi 
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in the duplicate proportion of the velocity — 

whether heat were a substance, or only a 
quality of other substances — whether blunt 
or pointed conductors of electricity were the 
safest, — should pay them for endeavouring to 
prove, ihal in living forces the momentum 
is in the simple proportion only. Chat heat is 
only a quality, and that blunt conductors are 
the safest? 

In divinity, however, examples of this me- 
thod of applying reward are frequent. 

It may be said, that an exception ought to 
he mode from the rule, in tbe cases wherein, 
on whichever side the truth maybe, the utility 
is clearly on the side thus liivoured. Thus 
there is use. for instance, in tbe people's be- 
lieving in the beingand attributes of a Gud; 
and tkut even in a political view, since upon 
that depends ull the ainstance which the po< 
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litical can derive fram the religious sanction : 
and that there ran be no use in their diebe- 
liering it. That tbcre is U9e again, in tbe 
people's believing in the truth of the Jcwiah 
propheciea ; wnce upon that depends one ar- 
gument in bvour of the trutb of tbst biitory, 
the truth of which ii one main ground of 
men's expectation of the rewards and punish- 
ments belongiag to that sanction. This ob- 
servation certainly deserves greet, attention. 
It exhibits a reason wbich there may be for 
miking an exception to the rule. It does not, 
however, invalidate the argumenti adduced, 
as above, in favour of it: it does not dia- 
prove the probability of the misehiefi on the 
apprehension of qihich it is grounded. Wbat 
it does, ii to exhibit a benefit to act in balance 
aguinit these inconveniences. li^ (hen, ihe 
interests of religion be at variance with those 
of virtue, and it be necessary to endanger the 
n order to promote the efficacy of the 



other. 



o then i 



ttbe. 



o be observed, that alt the ad rantage 
which can accrue to the cause froni this ma- 
nsuvre is composed of the difference between 
ivhat it may derive from these hireling advo- 
cates, and what, were there no such artiSdal 
encourageoient given, it would derive from 
volunteers. On this head it may be worth 
considering, whether the calling forth of the 
one does not contribute to prevent the eoUat- 
ment of the other. " What need is there for 
me, a stranger, to gi ve myself the trouble, 
when there are lo many others whose parti- 
cular buiineis it is, and who are so well paid 
for it ?" Of this sort is the language which 
a man will very naturally hold with htuiself 

A strange drcumstance it would be indeed, 
— and one which would afford no very fa- 
vourable presumption either of the truth or 
of the utility of the cause whieh it is meant 
to favour, ~ if all the unbiassed suffrages of 
any considerable majority in nuruber or value 
of the thinking men should, if left to them- 
selves, be on the opposite side. Great, in- 
deed, must be the penury of unbought advo- 
cates, that can make it advantageous. — I do 
not say merely id the cause of truth, but to 
any cause, however wide of Ihe trutb. — to 
apply to mercenaries for assistauce. Of how 
little weight the suffrages of the latter are in 
comparison of those of the former. let any 
one judge, who baa observed the superior 
eclftt with which the work of a layman is re- 
ceived, when it happens to be on the side of 
orthodoxy. 

But however the matter may stand with 
regard toquesliona of political import aiice, in 
which utility is clearly on one side — what- 
ever reason there be fur violating the law of 
impartiality in this case, it ceases altogethci 
when applied to the merely speculative points 
wJmcI) fofia th; DUtter <»r Ihcae vticles of , 



faiti, lo which on a variety of 
scriplions or other testimonies 
are required. These will serve ■■ one set of 
instances of the other braneh of the caaei,, 
where the mischievous effects of reward an, 
apt (o lie concealed : viz. where, in the caaCi 
of a line of conduct produced by a reward,, 
apparent or no, the tendency of (he reward, 
to produce it is apt not to be apparent at Grit, 
glance — inasoiucti as it may escape observa- 
tion, that the advantage held forth seta la 
this purpose in the capscity of a reward. 

For an emolument to operate in the capaeitj 
of a reward, so as to give birth to action of 
any kind, it is not necessary that it should 
be designed so to do. Whenever any lueh 
conneiion is established between emolument 
on the one part, and a man's conduct on the 
other, that by acting in any manner he lee* 
that he acquires an emolument, or ehance 
of emolument, which without acting in juch 
manner he could not have, — the view of nieh 
emolument will operate on him in thecapaoitj 
of a reward. It matters not whether it ba 
the sole act which is to entitle him lo tbs 
reward, or only one act amongst many. It, 
matters not whether it be the act to which 
the reward is professedly annexed. Or anj 
other act of which no mention is made. It 
may not be held up to view in that character: 
it may even be not held up to view at all. In 
(bis unconspicuous ivay an emolument may 
operate, and ina thousand instances does ope. 
rate, in the capacity of a reword, on a long 
and indefinite course of action — in short, on 
the business of a whole life. Whenever, on 
the part of the same person, two acta are ao 
connected, that the performance of the ona 
is necessary to his having it in bis power to 
perform the other, a reward annexed to tfaa 
latter operates eventually as if annexed lo 
the former ; and, whether designedly or not, 
it promotes the production of the one act ai 
much as of the other. In this case, the having 
performed the prior act is said to be a qua- 
lificatioH for the being permitted to perform 
(he posterior. The emolument annexed to 
the act professedly rewarded, is therefore, in 
this ease, as much a reward for assuming tha 
qualification, as a reward for performing the 
act, for the performance of which a man ia 
required to qualify himself by tbe perforinanca 
of the other. 

In England (for I will go no farther) tbe 
subscribing a declaration of ibis sort is mada 
B qualification for many of the principal . 
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preferment in the church — for the liberty of 
engaging in the instruction of youth — for ad- 
mission to the benefits of that mode of edu- 
cation which is looked upon as most libersl' 
and advantageous, and thereby lo tbe enjoy- 
ment, or the chance of the enjoyment of any 
one of that ample stock of emolumenli which 
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have been prorided m the *iew of inducing 
young penoni to put themtelves in tbe way 
of that &Ti)urite mode of education. The 
articlci, at proposition!, to which thii lub- 
tcription is required, are termed Articles of 
Religion. By lulncribine to tbeee articles, a 
man declaiei that he believes the truth of 
certain beta which [hey aver. Among Ibese 
&c1b there are many, which, whether true or 
not (a point which is nothing to the present 
purpose) are plainly, in a political view, of 
ni> sort of importance wbatsoerer. I say of 
no impoftance ; sinre they contribute nothing 
to the fumishing either of any motive to 
prompt to action, or of any rule or precept 
to direct it. Be they true, or be they false, 
— ■ nothing i I to be done in conaequcnce — no- 
thing to be abstained from. 

Tbe mischievous lendcncy, which the giv. 
ing a reward has in this cose, is mudi more 
palpable than what it has in the other ; be- 
cause the probability of itB giving birth to 
falsehood is the greater. 

I. In the rase of demonstrative leeturet. all 
that it is abiolulely necessary a man should 
do, is — simply to stale the arguments in la- 
vour of the propodition in question : he does 
not nereasarily aseerC bis own belief of the 
trulhofit. ■' Such are the reasons,'' he may 
uy, " which induce other people, and which, 
if attended to. may perhaps induce you to 
believe it: whether they are conclusive or 
not, it lies upon you to judge: ai to myself, 
whether I myself believe it or no, ia another 
matter. I do not tell you — I am not bound 
to tell you." In the case of eubtcription, be 
directly, plainly, and solemnly says — I be- 

3. In the next place, the probability of 
falsehood ia much greater in [his case than in 
tbe other. In the case of demonstrative lec- 
tures, men are reasoned with, lest otherwise 
they should not believe: in the case of lub- 
scriptioni, men are rewarded for iiibacribing. 
because it is linown many do not believe. 
Had men never disbelieved or doubted, they 
never would have been called upon to sub- 
scribe : it would hire been useless and need- 
less ; not would any one hare thought of it. 

Those who are inclined to place in the 
moat favourable point of view the political 
efficacy of subscriptions to such articles, have 
called them arliclri nf peace ; as if there were 
nothing more in saymg, I believe this propo- 
sition, than in saying. I engage not to say 
anything that lends lo eipress a disbelief 

They would have been much better named, 
had they been termed arlicle' itfvar. 

In regard to speculative opinions, there are 
but two cases in which men can be said to 
be at peace : when they think about it. and 
■re of ibesameopimon ; and when they Ihiuk 
DOtbing about the matter : unless we redton 



as a third, that of their thinking about it, and 
differing about it, and not caring about tbe 
difference. That the expedient in question 
has no tendency (o promote pence of tbe lirst 
kind, has been already shown: it is equally 
clear, that it has none to produce peace of 
either of the two other kinds. The tendency 
of it is just the contrary. If left to himself, 
there is not one person in a hundred who 
would ever trouble himself about the matter. 
Of this we may be pretty certain. What mo- 
tive should he have ? — what should lead him 
lo it ? — what pleasure or what profit is there 
to be got by it? If left, then, to themselves, 
the bulk of mankind. — or, to speak more 
properly, the bulk of those whom it is pro- 
posed thus to discipline, — would think nothing 
about the matter. They would therefore be 
in a state of tha profoundest and most lasting 
peaci^. If this should not be granted, at least 
it will be granted, that it would he possible 
(or them to be so. Subscriptions render it 
impBoibte. For making peace between men, 
subscriptions are just the same sort of recipe 
that it would be for making peace between 
two mastiffs, to set a bone before them, and 
then tie them to the same stake. 

When both parties are at liberly, both 
parties are at their ease, and there is peace 
between them. But when the stronger party 
says to the weaker, — " Stand forth and lie 
in the sight of God. or give up the choicest 
advantages of society, that we may engross 
them to ourselves," whst tort of peace is it 
that can subsist between them? Ju«t that sort 
of peace wbich tubsists between the house- 
breaker and the householder, when tbe one 
has bound tbe other hand and foot, end 
gagged him. It is not to be denied but that 
there may be some sort of uneasiness between 
them in the Grit- mentioned sMte of things; 
to wit, where, neither of them being sacri- 
ficed, they are both at liberty, and both of 
them protected. But what sort of uneasiness 
is this? Just that sort of uneasiness which 
may perhaps subsist between two neighbours 
at the thought that neither of them can break 
into the other's house. Against this sort of 
uneasiness, peace, it must be cnnlVssed. af- 
fords no remedy ; but, from the possibility of 
there subsisting this sort of uneauness be- 
tween two neighbours, or two nations, who 
evcrthouKht of speaking of them as nut being 
at peace? 

if this method of insuring peace were good 
in one case, bow should it be otherwise in 
any other? Religion, or rather the nonsense 
which has been graced on it — (for the part 
that is capable of being made usefiil is not 
thus exposed lo controversy) .^ religion. I 
say. is nol tbe only topic which has given rise 
to conlrorersy. So long as there is anv man 
whose knowledge falls short of oi 
and whose faculties are liable to ei 
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will have their difTHrencM: they will differ 
about mtttera of judgment, and about mattere 
of taste — about the idences, about the srtE, 
about the ordinary occurrencei of life; in 
Khort, about everything which bag a name. 
It would then be mailing peace among the 
}overi of muiic to make them awear before 
God. that they think the Italian style, oitbat 
they think the French Ityle. of muEic is the 
more pleasing i among the loiers of heroiF 
poetry. tbaC they think it best in blank verse, 
or that they think it beat in rhyme ; among 
the lovers of dramatic poetry, that the unities 
of time and place may be dispensed with, or 
that they muat be observed. It would be 
making peace between an aSectionate pair, 
Id question tbcm about every possible point 
of domeetic management, till some slight 
diversity were found in their opinions, and 
tben force one of them to awear, before God, 
tbat he WW convinced his own opinion was 
the wrong one. It would be making peace 

But surely by this time, the pacific 

tendency of thii policy must be sutGciently 
understood. 

Another mischievous eSect of this policy 
ia tbe tendency it has to vitiate the uitder- 
Mlanding, Overa man'igenuine opinion, aucb 
forms, it has been shown, can bave no influ- 
ence : either bis veracity muat give way, or 
bis undentanding, or both : he must deceive 
either himself or otbers. A deceit of eome 
kind or other he must put on somebody; 
citber on himself or others. There ia one 
thing which a man cannot do; that is, de- 
stroy the force of argumenta which are aC' 
tually present to his mind. There is another 
thing which he is enabled to do in a great 
measure; that is, keep them from getting 
there. This, accordingly, is what, if the con- 
sciousness of falsehood lit unca«y on him, he 
will labour to do with all his might To be- 
lieve, is not in bis power: for, when all the 
arguments that have ever been urged, o 
be devised, in favour of the propoxition . 
collected and applied to his mind, and make 
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itnpresuon, whathelpisthere? Whatmtj | 

perhaps be in his power ia. not todisbelieve: I 
d that, if possible, he will do. But UiiM I 
abut the right eye, if one may so say, of I 

the understanding, and keep open only the 



left, ii 
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make many ineffectualattaekt, 
and return as often to the charge: he must 
wage war against the stubbornness of the un- 
derstanding—be must bring it under the do- 
minion of the affections — he must debilitate 
its powers — be muat render it incapable of 
placing, in ■ clear light, tbe difference be- 
tween right and wrong : in a word, be muit 
instil into bis mind a settled habit of partia- 
lity and bad reasoning — a hatnt of embracing 
falsehood with facility, and regarding truth, 

pidon, in tbe apprebensioa of being brought 
by it into trouble. 

One might imagine, that it could not lM«a 
both these bad effects at imcc; thatifitbaT* 
the one, it cannot bave the other: if a mn 
disbelieve, his understanding — if he believe, 
his morals, — areyetsafe. But whoever thinks 
thus, is led away by words ; he does not un- 
derstand aright the workings of the human 
mind. He supposes the mind liied ax betweea 
two rocks 1 whereas it is perpetually ibaksa 
and tossed about, as by a thousand wavt^ 
He supposes a man at all limes perfectly eoth 
sdous of tbe stale of his own mind, ani 
aware of the moments and directions of tbt 
incessantly fluctuating forces that are opera- 
lingonhim. But this is not the case with ona 
man in a million, many the least degree: nor 
perhaps with any man in perfection. Thna '" 
is also with hypocrisy and fanBticism: it might 
naturaUy be imagined, that the one excludes 
the other; but repeated experience, and long- 
eon tinned obieivation, have at length opened 
the eyes of most men upon that head ; and it 
seems nowto he prclly generally understood, 
that these two seemingly incompatible tmd 
qualities are found frequently in the 
ceptacle. 
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SECTION L 

1. This Conitilution hai for it> general end 
in view, tbe^cstesl bsppinessof the greatest 
number ;• namel)', of the members of this 
politiciil itale : in other word«, the proino- 
ting or advBiiecment of their inlereits. By 
the universat iitlereil, underatmnd the aggre- 
gate of those same interests. Tbi« is the 
all-coiDpreliensive enil, to the aeccnplbh. 
tnent of wbieb, the teveral arrangements 
Fontuined in the ensuing code ere all of 
them directed, 

'2. Goremment eannol be eieieised without 
coercion; nor coercion, without producing 
unhsppinesa. Of the happiness produced by 
government, the net amount will be — what 
retnaina of the happiness, deduction made of 
the ut;happine»s. 

3. Of the unhappincss thii« produced, is 
composed, in the account of happiness, the 
expenit of government. Of the happiness 
productd by government, the gross amount 
being given, the net amount will be inversely 
■I this expense. 

4. Of the members of this, as of other 
■tatei in general, the great majority will 
naturally, at each given point of time, be 
composed of the several persons who, having 
heen bom in some part or other of the ter- 
ritory belonging lo the sinte, have all along 
retnained inhsbitonts of it. Bat, to these, 



Bar the purpose of benefit, of burden, or 
of both, will be to be added sundry other 
classes of persons, of whom designation is 
made in an appropriate part of the ensuing 

5. Immediately specific, and jointly all- 
Comprehelinive, ends of this constitution are 
^subsistence, abundance, security, and equa- 
lity ; esdi maiimiied, in so f>r a^ is compa- 
tible with the maximization of (he rest, 

6. I. At la SttbiUtOKtA This speaks fat 
itself. 

7. II. As to Abundance. This is an in- 
Itrumeat of felicity on two aecounti : on its 
own account, and as an instrument of secu- 
rity for subsistence. In this latter character, 
its useiiilnesB may be still greater lo thii»e 
who poiseii it not, thau to those who pos- 
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f the cue admitted the poaii- 
result, (he endeavour of tbii 

iie the fell dly of mrry one ctf the Indiri- 

composed; on which supposition, the greatem 
hsppiaesa of atl, not of the greateat number only, 
■Quid be the end aimed at. 

Butsuchuniversalilyb notpoulble. Fornei- 
iher intheaugmentatianffiven to the'gross amount 
or/rrid/v, can aU Che Individuals In question ever 
be included ; nor can the in/eftcify, la which the 
riprme consist*, be so diipmed ot, as to he bome 
in equal amount by all: in panicular. auch part 
of that lune expense, as consisls in the luflering 
produced by puniihment. 

Thus It IS, that to provide for the greatest 
felicity of Uie dreamt number, is the utmost 
that ran be done towards the maximiisllDn of 
universal national felicity, in so far as depends on 



enee — (nay be understood everything, the non- 
poHHsion of which would be produttive of 
poeilive phyilcal suffering ; — thit, and nothmg 
more. In so far as distinct ftom, and not com- 
prehended in, the corresponding branch of seeu- 
riiy, namely, security for sutMiitenre — iubaiit- 
ence Itself must be understood as being, in the 
field of time, limited to a single batant — any 
Iruunt taken at pleasure. 

Accordingly, of the several elements or dimen- 
sions of value, to rxleni alone, as measured by 
the nunirr Dfthe individuals in question, can 
fnoximicafien. on this occasion, be applicable. 

* In the words ^Dof and erii, apt addiumeats 
b«ng emphiyed, may be seen two appcllBIive^ 
»hii£| — opposite as are the senuiions snd other 
Directs which they are employed to designate, — 

venible: by abUlion of good, evil it produced; 
by ablation of >rpj/, good. But, on some occa- 
aions, theoncis the more convenient appellatlve- 



^, the other j on others again, both. In- 

deplorably inadequate, instrument of 

nil/ — considered in so far as it belongi 
toafTord it, — the several jaijref- 
— ' . iDCorporcal, or say f -^•■~'- 

inoer tne nve following heads : — 

t. Fmm : (he security aObrded in this 
iKcuriiyfV<""''*'^ii''*'t>*''vetsbapeai 
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or n^stiul eril. Security for good is — either 
for the mKtt«r of subiUtence, or for the mat- 
ter of ahundance. 

9. Security agaiiut evil, is either igunat 

periim, bodj uid mind included, ■undaeK])ased 

2. Propfrtu: under which denomination, ih« 
niBttcT of iiihiiitence and the matter of aiun- 
iliiTice, u above, arc comprehended, 

3. Ptmer i considered in iu two dislingnish- 
able bianchei — the domalic and the political. 

of vhich, considered in the character of a tub- 
jvct-maiHi of pouesiion and ucurity, conaits 
in in bein^ a lource of mpcct, or love, or both : 
and ai heiiiR, In nither cue, an eventual toorce 
of good officri 



well >i actoal, you itrlp ii of all intelligible 



f fropertj/, ] 
in iiHiew^""""" '""* 
-.-...^"..»» firononion 

that of riffhl „ .-„— . -^ -, „ - 

lunicutar modilicalion of it — m tonal cvenltial 
pouter ii IncludoL 

Eiampla of condition in life ue : — 1. Those 
connituled bf the aeveral genealogical lelaiioni, 
exprensed hi the vordi, hutbawl, ir^fe, ion, 
ifauoAfer, Jalher, malher. and to on, thniugh- 
Diit the whole genealogical tree; 3. Thcieveial 
diatingniahihle orcupotioiu, piolit-ieeking ones 
Included; and Ibe levenl political lilualioni. 



Taken together, — (he iTuuriei, agaiiut which, 
security far thae Ave seven) subJec^maUen is 
tHjuisite 10 hippineti, coostituie the moil obvi- 
ous, and as it were tangible, portion of the mattei 
of the Penal codt i as does the detailed deiciip- 
(ion of the several cairi. In which a man hat a 
right to dnirify against these seaeial injuries, 
UfoK 10 propertj in particular, thai of the eivil 
code : right to ucuriry, that is lo say, to the 
eventual appropriate ttrnea, of the several 
classes of public [unclionsiriet — that is id say, 
judges and their subordinates, by the exercise of 
wtioie funcdooi it is afloided. 

A iliitinetion — which must here be kept in 
view, or a conception, as afflictive as it would Ik 
etTOneouBf will be cntcrtalued, ii — that between 
a defalcation made from a sutiject-malter of se- 
curity (say, (in example. fh>m nrpprrfy,) and ■ 
defalcation from security itself: in which hitter 
case, in the phnae comaumly employed, a ihcKk 
iaqiokenofaa bcinggiTcn to security. Homo- 
erer the aubiect-malter of security be lessened, 
securi^ itself will not be lessened, if by means 
of the defalcatioo made (him the subject-iuattet, 
the prababllily of retaining what Tomaim of it, 
be not iHtened. By any such defalcation made 
from the aul^ject-malKi of secarity taken in the 
aggregate, *o far ii security itself from bein)- 
necessarily IcHenad, that without such defalca- 
tion it could not have eiiatenGe. Wiinest lara- 
tian: without which, nowhere could the business 
of government be carried on ; nowhere could 
securiiy against adversaries of any class have 
place J nowhere could lecurity againrt calamity 
ID anf shape be a&rded by govcrument. 



evil from calamity,* or against evil from lioi- 
tUily. 

10. By calamity, understand human suffer- 
ing, in the case in which, by its magnitude 
and indeterminateness in respeet to extent, 
it stands distinguished from, and above, the 
quantity ordinarily produced by one and the 

11. By evil from calamity, understand evil 
from purely physical agency : by evil from 
hostility, evil from human agency. But, by 
purely physical agency, no evil is produdblo, 
which may not, from human agency, receive 



12. Of calamity, the principal sources ara 
— inundation, conflagration, coUapskiD, explo- 
sion, pestilence, anatamine. 

13. The evil-doers, against whose Iio(ti> 
lity, that is to say. against whose evil agency, 
seeurily is requisite, are either external or 
internal. By the external, understand thoM 
adversaries who are commonly called tnemUt. 

14. Internal adversaries, against whose evil 
agency security is requisite, are the aa- 
tjffidal and the qfficial. 

1 5. By the unofficiai adverBaries, understand 
those evil-doers who are ordinarily termed 
offender!, crininaf), nufc/iicfors. These are 
resistible, everywhere resisted, and motttjr 

IG. Theojftcia/arethoseevil-doeraivlioae 
means of evil-doing are derived from iba 
share they respectively possess in the aggre- 
gate of the powers of government. Among' 
these, thoue of the highest grade, and in ao 
far as supported by those of the highest, 
those of every inferior grade, are everywhere 

17. To provide, in favour of the rest of 
the community, security against evil in ail 
its shapes, at the hands of the above-men- 
tioned internal, and. so long as they continiu 
in such their situation, irreuslibte advera*- 
ricB, — is the appropriate busitiessofthe con- 
stitutional branch of law, and accordingly at 
this code. 

18. As in diRicutly so in importance, this 
part of the business of law&r surpasses every 
other, or the danger to which an assem- 
blage of individuals stand exposed, the bo^ 
nitiidt wiU be in the joint ratio of the u- 
teniiiy of the evil in question on the part of 
each, the duration of it, the prapinipiilj ot 
it, the prebability of it ; and, on the part of 
all, the (Trent ofit ; the extent, as measured 
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* The giving execution and eflect to precau- 
tinnary arrangemenu, taken with a view id nla- 
mitj, belongs to one branch of that part of the 
business of the exeeudve department, which in 
the ensuingcodc is styled the prem/irvfeTTioer 
the giving the likesupporliosuchprecautionaiy 
arrangements as are taken with a view to hottility 
at tlip hands of the unofficial and titiitiblp claai 
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by the nimilier of thou wlio fluid exposed 
to it. Heasuring iC in every one of tbese 
dimentinni, ~~ttking into ncraunl every one 
of Ibeu clemmlt of value in both casca,-' 
minule will be «een to be thedangerto wbicb 
the otber member* of the community stand 
exposed at the bands of tbow tbeir reaiatible. 
in cooipariaon with that to which they itand 
cxpuied at ihe hands of these their irresist- 
ible, adversaries. In tbe first case, it has 
plare on no other than an individual scale ; 
in the other, on a national scale. 

19. Inferior even ia the danger to which 
tbey stand I'xposed at the bands of foreign 
and declared enemies, in comparison with tbal 
to which they stand exposed at the bands of 
their everywhere professed protectors. Fo- 
reign enemies, in the event of ibeir obtaining 
tlic object of their hostility, withdraw most 
commonly from whatever territory ibey in- 
vade, leaving the inhabitants thenceforward 
iinmolesled. At the worst, they keep posses- 
siuii of it : and in that ease, from tbe external 
and retiitible. become tbe internal and irre- 
sistible adversaries, such as tbose above men- 

•20. On (he texture of the eontlUiHioaal 
branch of law, will depend that of every 
olher. For on this branch of law depends, in 
all its brsncbes, tbe relalice and appropriate 
apliludc oS thote functionaries, on whose will 
depends, at all limes, the texture of every 
oilier branch of law. If, in the framing of 
this hrancb of law. tbe greatest happiness of 
tbe greatest number is token far the end in 
view, and that abject pursued with corre- 
sponding success, so will it be in the friimiiig 
of (bose other branches : if not, not. 

21. IV. Lastly, as to EqnalU;/. In the 
instances of atbiiitenee, abmdaaee, and K- 
cvrilg, tbe title of the object to the appella- 
tion of an instrument of felicity, is stamped, 
as it were, upon tbe face of it— designated 
by the very name. Not so in the case of 
equality. 

'22, In tbe idea of tqmilUy, that of dittri- 
butitm is implied. Distribution is dtber of 
lirnejili or of tntrdtiu : under one or otberof 
these names, may every possible aubject- 
motter of tbe operation be comprised. Bene- 
fits are distributed by cttllaiion made of tbe 
instruments of telicity— burdens by the abla- 
riun of tbeui, or by the iinpoiilion of positive 
hardship. 

23. 1. In proportion as equality is departed 
IVom, inequality baa place - and in proportion 
ai inequality bas place, evil has place. First. 
a* to inequaUty, — in tbe case where it is in 
the coUatton made of those same instruments 
that it has place. In this case, it ia pregnant 
wilfa two distinguishable evils: tbe one may 
bcalyied tbe ffoiutlic or ciuif; Ihe other, the 

'■H. The doaettic evil is that wbkb hu 



plac, 



subs 1st en 



nihii way:— The n 



iiilijecl-mattcr of the 
Liter of wealth — mat- 
i abundance. It has 



tbe shares possessed by the in- 
II question, in tbe mass of tbe in- 
of felicity, — the less is the sum 
of the felicity produced by tbe sum of tbose 

25. The national or constitutional evil is 
that which has place, in so far as tbe subject- 
matter of Ibe distribution is poaer. It has 
place in this way: — The greater the quantity 
of power possessed, tbe greater tbe facility 



d the ir 



the a 



le of it 



In a 



direct way, this position applies only to /lou' 
But, between pmctr and wtaUh such is tue 
connexion, that each ia an instrument for Ihe 
BcquisitiOD of the other : in this way. there- 
fore, tbe position applies to Keallk likewise. 

26. Of inequality as applied to bulh sub- 
jects, — and of tbe evil nith which, in both 
tbe above shapes, it is pregnant, — the case 
of DtonorcAjF may serve for exempliGcatioa : 
tor exemplification, and thereby for proof. 

27. Of the maximum of inequality, eyay 
monarchy affords an example. Of the mat- 
ter of wealth, to tbe mouareb is allotted a 
mass as great as suffices for the subsistence 
of from 10,000 to 100.000 of the individuals 
from whom, amonpit others, after being pro- 
duced by Iheir labour, it is extorted. Yet 
does it still remain matter of doubt, whe- 
ther the quantity of felicity tbui produced 
in tbe breast of that one, be greater than 
that which has place in the breast of one of 
those same labourer! taken on aa average, 

— has place, or at least would have had, but 
for the extortion thus committed. 

28. Utatiscert^n is — that the quantity 
of lelicity habitually experienced by a gloomy, 
nr ill-tempered, or gouty, or otherwise habi- 
tually diseased monarch, is not so great as 
that faabitually eipcrienced by on habitually 
cheerful, and good-tempered, and healthy, bk- 

29. True it is, that if, ptr eotUra, by a 
monarch maintained at aa expense such as 
the ahovp, );ood is, by means of that same 
expense, produced in greater quantity thim 
by a commonwealth chief whose maintenance 
will not be a hundredth part of tbe monarch's; 

— true it is, that on this supposition, tbe 
excess of expense, vast ai it Is, may be not 
ill-bestowed. But, by whomsoever the exist- 
ence of any such excess of good is asserted, 
upon bim does it rest to prove or probabi- 

30. If, in the case of those whose share in 
the iai(nini«ifi of felicity is grtatiii, the 
excess of felicity itttif is, on an average, so 
small, — and, in some individuals out of the 
small number belonging to tbia class, the non- 

of utiy such eicesa cettaiik — stUl 
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Urn and leu will be the probable wnount of 
the eicest of felidtr, in the nae of those 
frhow shore in the instrumenCa of felicit; i« 
ltd and lent. And thu> U ». that ai, in 
a pure monarchy, the diatribulion made of 
the external initrumentt of felinty in in ihe 
tiig-hBst degree — ao, in a pure anstocract/, is 
it in the next biphest degree — unfgvourabli; 
to tbe' maximization of fi'licity iitelf. 

31. Hence, throughout the whole popu- 
lation of a state, the Ie«B the inequality is 
between individual and individual, in respect 
of the share possessed by Lhem in the aggre- 
gate mass or slock, of the instruments of 
felicity, — the greater is the aggregate miss 
of felicity itself ; provided alwBys, that by 
nothing d&t is done towards the reniovaJ of 
the inequality, anyshock he given to security, 
— security, naoiely, in respect of the several 
■ubjects of possession above mentioned. 

More shortly thus : — 

32. The less unequal the distribution of 
the external instruments of felicity is — the 
greater, so as security be unsbaken, will be 
the sum of felicity itself. 

33. On the occasion of the distribution 
made of a moss of burdens, delinqveney either 

it is for defraying the expense of government 
that the burdens are imposed. 

34. A burden imposed on the oecision of 
delinquency, is imposed either for the pur- 
pose of its operating in the way at pmithmau, 
m for the purpose of conferring a correspon- 
dent bmrfit OR some other person 



.n for d 



ained- 



taincd, namely, in consequence gf the dehn- 
queney. 

3S. Correspond en 
by inequility in the 
evil produced by it 
— abUtion made of a 
instruments of felidty 
particular in the shape 



n the 



the evil produced 
of colhlion. is the 
^e of abtalion. 
of the external 
any shape, and in 
loeallh. Other cir- 
_the smaller the nus 
a man poescsaes of the instruments of felicity 
in this shspe, the greater is the loss of feli- 
city produced in his instance by the abUtion 
of any given mass of tbeoi. By the abUtion 
of fifty pounds, more feUcity will beabstracted 
^om the breast of a man who has but one 
hundred pounds fur his whole property, than 
from the breast of one who has two hundred 
pounds ; much more would it, if, instead of 
the hundred pounds, he had but that same 
SFiy pounds. 

36. IL So much for felicity, considered as 
the product of government. Now as to in. 
felidtv, considered as the eipense by means 
of which that some felidty is produced. Maxi- 
mization was tbe object in regard to the de- 
sired product ; minimuation it tbe object in 
regard to the expense. Now as to the ele- 
menlt of that Mine expense. 



37. The expense is evil — . , 

either for tbe exclusion of greater evil, or for 
the production of more tban equivalent good ; 
it may be distinguished into puniihment and 
hardihip. 

SB. Punithmenl isevU, prnduced under tlw 
notion of its being a direct instrument, or 
efficient cause, of some good tkerehy deured 
luid intended to be produced. 

39. Hardnkip is evil, produced as a ctd- 
lalec^ result of some operation employed for 
the exclusion of evil, or for the production 
of good : a colUterel result, nut an eSident 

40. In respect of its shape, expense em- , 
ployed by government, as above, is eitbs. J 
non-pertaiary or peCKsiary. I 

41. The non-pecuniary expense of goveiDi I 
ment is hardihip at btrge : tbe prindpal mO- \ 
diGcation of it is that produced by forced 
persona/ service.' and, of forced personal ler. 
vice, that produced by forced niUtary serTice. 

42. As to the matter of expense, in no 
shape can it ever be procurable by gt>verii- 
ment, in anything like suflident quantitj, 
without hardship, or puTiishment, or tbe fear 
of it, or both. 

43. Whatever is done by gOTcmmeat ia 
done — partly by means of the matter ofpu- 

of the matter of rticard, or the Aope of It. 

44. The matter of reward is a portion of 
the mitter of good, considered as employet 
in the production of felidty in the breast of 
some individual, in consideration of son 
done or supposed to be done by him, ori 
to be done by him. 

45. Tbe matter of reward is not, ii 
sutlicient quantity, procurable by government 
without expense — expense, as ' ' " 
shspe of hardship and punishmi 

46. Accordingly, on no occasion, and fi>r 
no purpose, is yaod produdble by govern- 
ment, but through ^/, as above. 

47. tlence, in so far as tnay he without de- 
triment to the net amount of good produced, 
the maximixation of national felidty require* 
that /actid'oiu rrvard (rewsrd applied by (be 
hand of government, at the expense of the 
community) be in every shape minimixed, •■ 
well as the matter of punishment. 



SECTION IL 



nj^cial aplilude on the pari of rulera. 

2, Of this aptitude, three branches arc dia. 

linguisbable ; I. Appropriate nuraj aptitude; 

2. Appropriate inUlleaMal aptitude; 3. Ap- 

ptoptitte activt aptitude. 



I 

I 

J 



bect. n.j 



MEANS EMPLOYED. 



3. Of appropriate iiitellcctuiilaptitiiilethjzrc 
are ttvo diatinguiihabU brandiei; I. Appro- 
priate AHOioffiicfej 2. Appropriate jWi^eiit. 

4. B; appropriate moral aptitude, uiidifr- 
ttand — diipoiition to contribute, on all oe- 
cations and in all ways, to (be grpatut 
bappincu of the ip'eatest number; in other 
wordi, to the promoting or Bdvancemenc of 



the a 






5. If appropriate moral aptitude be to a 
certain degree deficient, — the consequence 
ia, that by abundance of apprapriate aptitude 
in tboae other shapes, the agt^rcgate of ap- 
pcopriale aptitude will naturally, instead of 
lieiDK increaged. lie diminished. If hostile to 
the inlereita of tlic greatest nunillcr, — Ilie 
more able the functionary, the more miichie' 

(]. To thedifferent branches of appropriate 
ollicial aptitude, ap|ily correipundenlly dif- 
ferent meani. Expreued in the ihortest 
manner, indication nuy be given of them by 
the following rules. 

7. I. Meani applying to appropriate metal 
aptitude : — 

Hule I. In the hands oflbase of whose hap- 
piness the universal happiness a composed, 
lieep at all limes the choice of thou agents. 
by whose operations that liappinesa is to be 
promoted.* 

8. Rule 2. In the hands of each sudi agent, 
minimize the power of doing evil. 

9. Rule 3. Leave, at the siise time, ns lit- 
tle diminished aa nuy be, the power of duiiig 
good. 

ID. Rule 4. Minimize the quantity of pub- 
lic money at liis disposal. 

11. Rule 5. Minimize the time during which 

12. Rule 6. hfinimize the numberofhands 
through which it passes in its way to the 
hand by which it is received in payment, 

13. liuleT.Eitra-reward give none, with- 
out proportionable extra-service — eitra-ser- 



the face of a rational one. could ever be made, 
Mheithan ihiAolimpTaclicabililg—tn objection 
formed by the assertion, that, consistently villi 
internal peace and ieci,>'ly, no such arrangemeni 
can have place. But, iu llie com of the Anglo- 
American United States, the groundlesinesi of 
this Dl^ecikni has been compiclely demonscrated 
by eiperiFnce — demonslraud by the very lint 
cipenmenl ever made ; vhlle, lo the purpose of 
_.i ^..v ..... ^ ^^^ conititulion to 



position thai the 



■nngen 



le of it had, 1 



number, idl of them fallal, might 
stiti have remained the only eligible one: for, as 
vill be seen below, the above-men dooed cwiiti. 
luiion Is one, ■hich, baling irreaiHlble fiircet^ani 
without, aflaidi amsDnablBpnMnlieof everlast- 
ing endurance; whereas every other form of «>• 



vice proved, and that hy evidence not tun 
conclusive than that which is required to be 
given of deUmjueacy, with a view to pauifh- 

14. Ride 8. Maximize each man's rptpan. 
gibilily with respect to the power and the 
money with which he is entrusted. 

15. Ruled. Means by which such responsi- 
bility is maximiied, are — 1. Constant dislo- 
cahiiity: 2. Eventual pun ibility.t 

10. Rule 10. By the several means above 
mentioned, — so order matters, that, in the 
instance of each such agent, the course pie- 
scribed hy bis particular inlereil shall on each 
occasion coincide, as completely as may be, 
with that prescribed hy his liuli/: which is as 
much as to Miy, with that prescribed by his 
share m the universal interest. 

11. Means applying to appropriate intel- 
lectual and active aptitude: — 

17. Rulel. For appropriate intellectual and 
active aptitude, — establish, throughout the 
whole field of official duty, appropriate pre- 
liminary tats and Kcuriliei. For these, see 
the code it*elf. 

18. Rule 3. Maximize, tbroughout, the effi- 
ciency of these same tests and securities. 

Id. Rule 3. Aliiumize, in the instance of 
each ofBce, the pecuniary inducements for the 
acceptance of it. 

20. Follow the obiervationi on which 
Rule 3 it grounded. 

1, The less the money required by a man 
fur subjecting; himself to the obligalioKi at- 
tnchcd to the olBce, the stronger the proof 
alforded by him of bis relish for the occKpa- 

21. Still stronger, and m a proportionable 
degree, will be the proof. — if, instead of re- 
ceiving, he is content to give. 

'22. Every peony, — added to whatsoever 
remuneration is, as shove, sufficient, — adds 
strength to predatory appetites, and to the 
means of gratifying them. 

23. A throne, — teat of the most extrava- 
gantly fed, — is so, everywhere, of the most 
iuvariably insatiable, appetites. 

24. As to the means, applying, as above, 
to appropriate moral Bptitude,^tbere is not 
oneof them, of which an exemplifiralion may 
not be seen, in the constitution of the Anglo- 
American United States. 

23. Under that conititution. in so far as de- 
pends on government, — ha* uncontrovertibly 
been, and continues to be, — enjoyed, a greater 
quantity of happiness, in proportion to popii- 
Ution, than in any other political community, 
in these or any other times. 

■h Namely, immediately or unimmedialelv, at 
the bands of those by vhooi the Tesponsible 
i^jcnti in question were chosen ; as is the oue 
in the Anglo-American United Slates. Say — 
dislocsbiliiy, ImmedUielv: punibiliiy, unimme- 
dktdy; namely, by the hands of other igcnti. 
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26. By that one example is excluded, and 
for ever, all ground for any such apprehen- 
sion, real or pretended, as that of inaptitude, 
on the part of the people at large, as to the 
making choice of their own agents, for con- 
ducting the business of government. 

27. Nowhere else has such universal satis- 
faction been manifested : satisfaction with the 
form of the government — satisfaction with the 
mode in which, satisfaction with the hands 
by which, the business of it has been carried 
on. No other political community is there, or 
has there ever been, — in which, by so large 
a proportion of the population, so large a part 
has been constantly taken in the conduct and 
examination of the afiairs of government ; — 
no other, in which the part so taken has been 
so perfectly unproductive of disorder and suf- 
fering in every shape. 

28. No other constitution is there, or has 
there been, under which, in anything like so 



small a degree (slave-purchasing and pertina- 
ciously slave-holding States always except- 
ed,) the interest and happiness of the many 
have been sacrificed to those of the ruling 
and influential few; — no other, under which 
what yet remains of that sinister sacrifie;, 
will, with so little difficulty, and sooner or 
later with such perfect certainty, be abo- 
lished. 

29. Thus much as to the aU'Compreken' 
give end of government, in so far as the 
government is good. As to the several above- 
mentioned specific ends, — the means for com- 
passing them would not here have been in 
their place. The description of them will be 
found to be in great measure different, accord- 
ing to the differences between the respective 
ends : they will form the subject-matter — in 
the first place, of the constitutional — in the 
next place, of the penal and non-penal, codes. 
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ADVERTISEMENT. 



Tbe lot of the present Timet has hitherto been rather unfortunate. It was begun, continued, 
and ended, for the mirpose, and under the full assurance of its being translates into Spanish, 
and published atMaarid : it was sent, in the hope of its reaching that capital time enough to be before 
the public antecedently to the day on which the proposed law, which was the sutiject of it, would 
come under final discussion. The person, by whom it was to have been translated and published, 
was Mr. Mora, at that time editor of El Coruiitucianal, the most popular, the mort ably conducted, 
and the most ciistinguished of the Madrid dailv papen. Had they cone according to the course 
of the post, the letters in question (four in number) would, even the last of them, naye arrived in 
time. But in the first instance, in a proportion which has never been ascertained, some or all of 
them miscarried. As the miscarriages became ascertained or suspected, other copies were sent f 
and, at last, the complete series were received. In the meantime, the law, the prevention of which 
they bad in view, passed. But, though the only individual object which they had in view was thua 
at an end, and the desi^ of them thus far frustrated, the more extensive object which they had in 
view — more extensive m place as well as time — was neither at an end, nor in its nature capable of 
being put to an end. That object wbb, — the rendering it manifest, how indispensable, at all timea 
and everywhere, those two intimately-connected liberties — the liberty of the press, and the liber^ 
of public discussion bv word of mouth — are to everything that can with any propriety be termed 
good government Tnus it is, that in respect of this its mi^or object, the work, small as it ia, be- 
longs not with less propriety to the country' in the language of whicn it was written, than to that 
for the language of which it was designed— to the present month of July 1821, in which it is now 
published, than to the months of September and October 1820. in which it was written : to these 
countries, not to speak of other countries — to the present montn and year, not to speak of future 
ones. 

The law a^nst which these Letters were directed, was passed : but the effects, at the productioQ 
of which it aimed, have not been produced. The Spanish press has not been enslaved : Spaniaida 
have not, like Englishmen, submitted to be fi[agged : Spanish, instead of being like English and 
French ministers, absolute, have been expeUed. As to massacres, the authors of that of Cadiz, 
though they ei^jov not the same triumph, nor have obtained the same rewards, have as yet, it ia 
believed, ei\i(weu nearly the same impunity with those of the Manchester massacre. But the 
punishment of*^ those who showed what legitimacy and social order is at Cadiz, is yet to come, and 
may even yet not improbably come : in that country punishment ma^ yet be for the authors of mis- 
rule and massacre; while, in this country, it is reserved for the victims of misrule — for those who 
have escaped from massacre. 

Of the reception experienced at Madrid b^ subsequent addresses of the same author to the aame 
people, something may come to be said, in another publication which is in readiness to pass 
through these same hands.* As to the present Tract, its lot at Madrid remains still in abeyance. 
It had been about half translated, when, by an act of the sort here protested against, the translator 
was thrown into a prison. The illegality of that act has since been recognized, ana his enlarge- 
ment has been the consequence. But, under the extraordinary weight of uie business which presses 
upon him in these eventful times, whether the translation has as yet been published, or so much as 
completed, is not at present known: if not by his, it will, however, ere long, be laid before the 
Spanish public by some other hand. 

The situation of that distinguished publicist is, at this moment, an altogether curious one. A 
ministry has lately been expelled ; and in this expulsion he has borne a leading, not to say the 
principal, part To have been, and to continue to be, in a pre-eminent, not to say a peculiar de- 
gree, the object of the monarch's con6dence. has been, at the same time, matter of public and 



liberal ones : by whom can thev be communicated, but by those by whom they are entertained P 
What would you be gainers, ii your monarch communicated with none that were not your 
mies? " 

* See ^* Three TraeU relative to Spanish and Portuffuese affairs" in this Collection. 




JEREMY BENTIIAM 



THE SPANISH PEOPLE. 



LETTER I. 
Ok Hi Libirly e/tht Priii—jht approaching 

Jighl MoMhi uletp uf tht Carlti —aiiJ 

tkt Eicltani of Eipttitnci front the muc- 

tttding CtirUt. 

LoKioB, 7ih ojiD&M mro, 
Spaniakdi I — The Madrid iiitolligence of the 
proxcntioti of a newspaper editor, for com- 
mentt on the Madrid lyileiu of polire, and uf 
the jatroduction of the propoied law agwnit 
political meetings baa just reached me. I am 
wtounded 1— What ? i> it ninie tolhi8?~..to 
(oon mine 10 thia? The men Ixniig men. of 
tbeir diipontian to do thia, and iDuri'. there 
rould not lie any room for doubt. Uut that 
tbit diapositiori should to aoon ripen into act, 
thii 1 1 must confeu) is mnre thin I anlid- 
{Nited. Neither of the inueafihv ptoKealion, 
nor or the late of the propo«ed luw, ha* the 
intelligeiire yet rrBchetl me. But thut gity 
■iieh pioiecution fboiild have betn initituled 
— any lurh proposed law introduced — that 
the iuipalience of conliadirtion, nut to lay 
the thirat forarbitiary poirrr, ihould M kkhi 
have ventured thus far, — these, in my view, 
•re oftbeniMlvea hig:hly alarming symptoma. 

By the prosecution, if auccetsfiil. unleu 
the alleged offcnre have features b it auch an 
I do not cipect 10 find in it, I sec the liberty 
(if tbe presi deitroyed : by the propotfd kw, 
if eslablisbfd, Iscethealinoit only reiuaining 
cheek to arhitrary power deatroyed. 

Taken together, they form a connected 
syateoi — these two measures. By the 
than of this aystem, you have of course been 
lold, that it is India pensably neeeasary- 
ceuary to ordtr, to good ordtr, to Irar 
Iiiy'and,perhBpa, bono untblefenllemen may 
have veiitufrd to far into the rfgion of pai 
ticulari and iate//igi6/i(, aa to aay — to goo 

fovcrimititl, and socne other good things 

Spaiiiarda I it is neither neccfaary. nor cou- 
durin to, nor olhet thau eiduiive of, any 
of those good things. What •ayi eiperienre? 
In the Anfito- American United States, of ibe 
two parta of this system, neither the one nor 
the other nill you tee. No prosecution can 



there have plaer, for anytbiujt written avaiu^t 
tbe government, or any of ita (unctianaries 
aa such. No restiictiou vrhalever is theie un 
public meetings— on public meeting* held for 
any such puipoae ■■ thai uf titduK in jud^- 
nt ou the constilution — on any meaaurct 
the government — or on any port of the 
iduct of any of its functionaries. Tel, if 
(here were a country in which the>e reitraiiiti, 
or either of them, would be necessary or cuii- 
dudve to good government, it would be thai ,- 
for, in thst country the people are all armed : 
armed, at all limea, in much grealtr propur- 
llon than in any other country — arm«d, at 
any lime they please, every oil of Ihera. 

No t ill that only eeat of real and esta- 
blished good gore.'nuieat (for yours, alas I 
is not yet eit«blisbed} — in that country, in 
which, ever Mnev thai good gOTemmeni was 
enabliahed— ill which, ftr the fiirty year* that 
it bai been in existence, public trauquillity 
lias not known wbal diaturbuice is, — there 
i> nn more restriction upon men's spealdng 
together in public, tban upon their eating 
together in private. People of Spain! do yon 
know Ibis? You scarcely do. But it it not 
high time you should 1" 

*Jlfay3l, 11)21.— P«ip]e sf KngUnd ! i> it 
not high time that you 100 sliould know ii? 
Well, then, ao ymi shall, in so fsi ai it b in my 
fawn U) make you knov it. 

Hen followB an eitcaci from a pamphlet, 
prinLed, and, within a narrOH sptiere, fora par- 
ticular purpose, Bonii little time ago dnruUied, 
but Dot yet puLiliahed 1 in a sborl time it Is in- 
tendei) 10 follow the preient one. 

" Ob, but irhatiB ihia you woiililhive ua t!o? 
Would you hsve u« dtsltay the giirrnimeni ? _ 
»mild you leave thepovemment of the couniri 
without proieriiiin ? lis reputation, upon which 
'" power i> so perfectly dependent.— would you 
vt that moat vslualde of Its Ireuura Wiltiout 
you leave it In (he power of 



helpieMnna, is it in the nature of ihingi that 
government ahould subsin anywhere T" 

Subaiai? Oh yes. evrrywheie ; and beall tbt 
better tor iu Lcnk to the I'ailtd Staltt. There 
you see govmimeni. Jo you nM t Well ; there 
tiiu a«i!o>er"mciii, and nolttfl lam la there; 
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Id I 



MortheaupposcddlGcieniry youshiU 
ibtie libel Uh ii the article, jrou (till 
jch bntei dfJUiemy '" '"■ " ~' 



of inquiry*; 



hue foliowi »ll thel relates to this nubjeel, of i 
lelltT written by a persou, slinse toniptienee to 
give the mint sutbentic, and in every mpect 
inut.»oithy infonnatioD an this lubjcci, ii nut 
[0 be exceeded. 

■' Prior la what ni commonly called the te- 
dilina act, there nerer was any <uch thing knorn 
undei the fedeml KOvemmenl of the United 
St*t(s (in Mime of the individual Slates they 
have lomellmn, I believe, taken place.lu a cri- 
minal proKcuiiun fur a political libel. The infi- 
fion act vai poaaed br CongreH in July l7yH. 
It eipircd by iu own limitation in Mardi IGOI. 
There were a /ew priuccutioni uiidcr it, whibil 
it wai in force. It »■■, aa you haie intimated, 
an unpapular law. The party that puieditaenl 
out ofppwer by a vote o7the nadan in March 
ISOI. There hai been no proiecuiion far a poli- 
tical libel, under the authority of the govemment 
of the United Sulea, lunce that period. No Ian 
known la the United Slates would authorize tuch 

of the Bovemmeni were aiiMled, by the parly in 
oppoaluon, with Che most unbounded and furious 
licence, no pionecution fur libel ever folloncd. 
The gtnemmeut truiied to public opinion, and 
10 the ipontaneoua, counleracilng publicationt^ 
tram amonu the people ihemielrea, for the tel'u. 
Ution of libela. The general opinion wai, that 
the public arm grew itionger, in the end, by ihia 

" I lend you a volume of the lawi of the 
United Statei containing theuditlon act in quo. 
tion. It wiU be found at p. 97, ch. HI. Vou will 
obietve a departure from Ihecommonlaw, inlhai 
il allowed a defendant to avail himiclfef the 
truth of tita cnarget conlainid in tht publiea- 

"riiui 




aa to Congresa aaKOlblcd, That if anj 
^j penoiu ihall unUwMlj combin) 



advlilDg. III. ■ rf ihe Kovermnont of the United 
riot, Iniurrec. S,atra, which are or shall be di 
■ reeted by proper authorily, or t 

Impede the operation of any law of the tJnite 
Katei, or to itiliniidate or prevent any pcrio 
WililiniF ■ nl»ce or office In or under the govertL 
United Stata, from undenalinf[. 




rforming, or executing hit liuit or duty ; . 

anyperaonorpenoni, with il ^ 

■-" ' adviae. 



.asaforetald, 

■Bc, VI KLwuipi ur procure, wtj 

iDiunecuon, lun, utiiawrul auembly, or combi- 

Mtion, whether auch conipiracy, threatening. 



counsel, advice, or attempt, shall have the pnh 
posed etTect or not, be or they shall be deemed 
Euiliy of a high miidemeanour, and on eonTic- 
lion before any court of the United i^laiea hav- 
ing jurisdiction ihereaf, shall be puniahed by • 
line not eiceeding fire ihouitand dollan, and by 

monthi, nor exceeding live yean; and rurtha-, 



il further enacted, Vip' 



nowingly ana wimnpiy u- J'l^^r: 
aid in writing, pniiiing, c«ot»m.li> 
u..v,.^.«. or puhliihinganj false, 
KindaEius, and malicious writins or writing 
against the tiovemment of ihe United SUMu 
or either House of the Congress of the Uailed 
States, or the President of the United Suu>, 
with intent to defame the said government, or 
either House of the said CDngitss, m the laid 
President, or to bring them, or either of diem, 
into contempt or disrepute ; or la excite againit 
them, or either or any of them, the hatred of [b« 
good people of the United States, or to stir u]> 
sedition within the United Siato ; or to exdie 
any unlawful combinations therein, foroppDaing 
or tesisling any taw of the United States, atmar 
act of the Fiesldeiil of the United Stain, doaa 
in pursuance of any such law, or of the powcm 
in him vesltd by the constitution of the Umted 
Slates, or lo resist, oppose, or defeat auyanch law 
or act; or loud, encourage, or abet, any boadle 
designs of any foreign nation against the United 
States, Ibeir people or governmenl, then Mich 
person, being thereof convicted before any coow 
of the Unilea Slates having jurisdiction Otmot, 
■hall be punished by a line not exceeding tvs 
thousand dollan, and by imprisonmenl not ex- 
ceeding two years. ■■ 

§ 3. And be it futtiiet enacted and dedaicd. 
That if any person shall be tiroiecuted under 
this act, lor the writing or publishing any libd 
aforesaid, Il shall be lawful for the defendant, 
upon the trial of die cause, to give .].,„ defendaBt 
in evidence, in his defence, the nuyfitaiha 
truth of Ihe mailer contained in truth lo evi- 
the nuhlication charged as aUbel. ^n"- "e- 
And the jury who shall try the Thejnrjtod^ 
cause, shaU have a right la deter- iwmldj iha , 



§ 4. And be It further enacted, LlmltUloD «r 1 
Thai this act ahall continue and Uiii act lo tba ■ 
be in force until the third day of W»*^ '^l = 
March, one thousand eight hun- P"^** <">■ 
dred and one, and no longer : provided that (be 
expiration of the act shall not preveni or defeat 
a prosecution and punishment of any oHenca 
against the law, during ihe lime it shall be In 
foice. [Approicd, July liiUHS.] In 
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all ihit room can be found fot bere. A law 
had bren patted, suthorizing prMecution fur 
the sort of oSenire, proucuted for, u above, 
among yuu. Under it, one single proieciition 
took (iliice — it failed; the Uiv wu repealed 
— the authors ofitloElthe public confidence, . 
■lid with it tbeir pulitjcal influence. 

I. A> to the reitrunti on conatitutioTud 
liberty, that my eoncpption of the matter may 
■t once be teen in it> utmoit extent, 1 ahall, 
in tfae preHiit letter, slate at once the mea- 
'■ which 1 " 



for 



ti [he 



you an outline of the consi derations by which 
the wish to aee lotiie lut-h measuret * ' 
into effect hai been produced. 

Fir«, as to the liberty of the pre»B 
Every expreuion betokening diiappruba- 
tion of the texture of the government, or o' 
the conduct of any person bearing a part it 
tbe eierdse of the poweri of government 
conveys an imputation on rtpulalian — on thi 
reputation of tbe persons at the bead of the 
gorernment. This caimot he denied : for si 
at all times the texture depends upon thf 
person lo situated, in proportion as the tex- 
ture is ill adapted to the only proper end of 
government, >o are ihey to their situations : 
and between one degree of disapprobation 
■ad another, it ii not possible to draw a line. 
Accordingly, any auch expression is, at plea- 
sure, commonly considered by Cbem in this 
light, and puniabed. If tlie imputation is to 
■ certain degree, particular. — imputing an 
individual act legally punishable, or at least 
disreputable, — it constitutes [he sort of act 
expresiuble by the term defamation; if to a 
cert^n degree vague and general, BifupcratioH. 
But Ibete sorts uf acts are, both of tbem. 
commonly treated on Ihe fooling of oBences : 
and tbi», loo, even where the person who i> 
tbe subject of the imputation is a private in- 
dividual, not bearing a part in tbe exercise of 
■ny of those powers. 

On this subject, the following are (he aa- 



In the above letter, in speaking of the eiecu 
tion fpven u the libtttiiide Uw that has Jui 
been seen, the oord proteeulioru (it may luv 
bren observed) stands in the pluiai number. O 
the other hand, while wrltini,' ^is letter of inin 
to Ihe people of iipain, my supposition was- 
that there hid not been anf more than one. Th 
conceplian had been derived from a converulio 
with another United Slates' funelionaiy of ih 
kigbesl ditiinc-' -■■- ' 



instituted h»lhe filaiquesa of Cwa Ynijo, 
In his quality of Minister frcnn the court of Ma- 
drid In the republic of the UniudSuiea, against 
■ome Individual (name not rccoll(cted) tors libel 
on the Swuib goveinDiGni. The defendanl wns 



sumptions thai, in governments in general, 
seem coinmonly to have been made:^ — 

Wbatsoever be the treatment of an offender, 
in the case where tbe party offended is but ■ 
private individual, in the case where he ia a 
public functionary — especially if spoken of as 
■ucb, much tnorv if tbe whole body of the 
rulers, orthoseat the bead of it. are the parlies 
offended, — tbe offence is more mischievous, 
or, on some other account, creative of a demand 
for R 3-tronger repressive force, in the shape 
of punishment, as well as in all other shapes; 
and this force ought lo rise tii magnitude ns 
the rank of the person offended rises ; and 
the judicatory, by which cognizance is taken 
of the offence, should in this case be different j 
as also the forms of procedure different. 

My notion, us conliraied by tbe practice of 
Ihe Anglo-American United States, is, in all 
those particular!*, the reverse. In the case of 
Ihe public functionary, for vilai/eralion, how 
gross soever, there should be no punisbtnent 
at all : for defamation, no punishment unless 
the imputation be lalse and groundless; nor 
even then, unlets tbe false assertion, or insi- 
nuation, he the result of wilful mcndodty, 
accompanied with the consdousneBsof itsbj- 
uty, or else with culpable rashness — namely, 
with that which is exemplified by the giving 
credence and currency to an injurious notion. 
adopted without any, or on palpably inniC- 
ficient grounds ; no separate judicatory : no 
separate form of procedure, styled penal or 
crimUal, while, in the other cuse, it is styled 
civil; and, in tbe case of dtfamalinn, in dis- 
proof of i-asbness of assertion, as well as of 
wilful falsehood, the defendant should be at 
liberty to moke proof of the iruth of the im- 
putatiun i and. for that purpose, to extract 
evidence from the person uho is Ihe tubjoet 
of it, as he might from any other person at 
large. 

Porthesc notions, speaking in general terms, 
my reason is — that to pluce ou any more 
advantageous footing the ofCcial repulalJon 
of a public fiinctionary, is to deslroy, or pro- 
portionably lo weaken, that liberty, which, 
under the name of ihe liberly of iht }vi!-t. 
o|Hsratcs as a check upon Ihe conduct of the 
iilingfew ; and in that character constitutes 
controuling power, indispensably necestarj 
tbe maintenance of good government- 
Speaking more particularly, whatsoever evil 
an ever result from this liberty, is every- 
where, and at all times, greatly outwei^hiid 
by the good. 

I. The good, connsling, as it does, in llia 
security thus afforded for good government ; 
and covering, as it does, the whole field ot 
government, is plainly infinite. 

'2. In comparison with this good, the uttnoit 
evil that from this cause can result to any 
perton. or to any number of persons, boweier 
siiuitcd, ivuuld, even if altogether utucconc 
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pBTUed witb compenntion, be compintinly 
minute. 

3. In (be eleTsted utuation in qneition, 
vrbelher tlie imputation be unmerited or nie- 
rited, tbe nature of bit licaation furnisbes a 
man with means ofnipport and defence, — 
and in lo tir as the imputation isfalse, means 
of diapTDofand refutation. — increasing with 
the height of his ^tuntion : and, at anf ratp, 
much beyond any which ciui be wilhoD the 
reach of an individual not so tituated. 

4. In every «ucb situation, immediately 
upon bis advancement into it, and tbeTcfore 
antecedently to hia becoming the object of 
any luch imputation, a man Gndi, in the 
advantages attacbcd to such his situation, a 

sation for all the evil to which, in 
d all other thspes taken together, be 
stands exposed by it. 

5. The higher the situation, the more 
kbundantlbeanlccedent compensation it thus 
puts him in posseBsion of. 

Against the alloirancc of this liberty, con- 
sidered with a view lo its eflerl on the good- 
ness of the government, no arguments that 
have been or may be adduced, will bear the 
test of ' ■ 



auch is iti continual tendency. 

Amicer : In all liberty there is more or 
less of danger : and so there is in all power. 
The question is — in which there ii most 
danger^in power limited by this check, or 
in power without this check to limit it. In 
those poiitiol communities in which this 
dieck i> in its greatest vigour, the condition 
of the members, in all ranks and classes taken 
together, is. by universal acknowledgment, 
the happiest. These arc the Anglo-Ameri- 
can United States, and the kingdom of Great 
Britain and Ireland. In the republic, this 
liberty is allowed by law, and exists in per- 
fection: in the kingdom it is proscribed by 
law, but continues to have place, in consider- 
kble degree, b spite of law. 

Take away this check, there remains no 
other but the e^iercise of this same liberty 
by speeches in public meetings : and in that 
■bape, besides that it is not applicable vrich 
nearly equal advant^e, it is much more dan- 

IL Next comes needUanet.: To the pre- 
vention of misgovernmcnt, the other remedies 
that govi-rnment itselt affbrils. arc adequate. 

The rulers in chief, whoever they are, have 
nnthiug so much at heart as tbe happiness 
»f all over whom they rule: and that wisdom 
Ity which they are informed of the means most 
Gonduiave to that end, is in them perfect ; or, 
if not absolutely free from all imperfection, 
that endowment is in their situation much 
Bore M, thin in that of the subject-many. 



This being assuToed, — in this uirionof lU 
tbe elements of olBcialaptttude — (appropriate 
probity, appropriate intellectual ap^tude, and 
appropriate active talent)— with uncofttrou)- 
ed power in the persontof the n'ers in chief, 
the subject-many poetess an adequate security 
against any want of eoirespondent aptitude 
in the persons of their several imbordimiUa. 
In case of simple inaptitude, removal wiD 
follow: in the case of inaptitude, cooplad 
with delinquency, prosecution, and Aeme 
punishment, will fallow. 

Anncer: The rulers in chief, whoever tbej 
ore, if they are men. have their own kappa. 
ncss more at heart than that of all over vrbom 
tbcy rule put together : the very eiideoeB 
of man nill io every situation be foutid lo 
depend upon this general and hubitual aelC- 

As to iriidan, it can never be so near to 
perfeclioii without, as with these alt-compre- 
hendve means of information, which nothing 
but the liberty here in question can give. 

L'pon eierlion depends the posaesnoo of 
all the several elements of official aptituda 
above mentioned, and in particular the aa- 
quirement of the appropriate information, bb 
above. But the higher the situation, (fc« 
less is the exertion which be who is in it !• 
disposed to apply to the functions of it. For 
the higher the situation, the less he hal to tp. 
prebend for himself in case of demonetimted 
inaptitude b any shape. 

Without this liberty, tbe rulers in (Uef 
will not be sutGcienlly either dispoaed, or 
enabled to apply, so much as lumple removal, 
much less punishment, for remedy agaiaat 
inaptitude on the part of their subordinate*. 
Beholding in those subordinates, so many 
ever-oh(equiaus instruments in their ban^ 
— instruments continually applicable to their 
own personal purposes — the rulers will na- 
turally and generally feel more sympathy for 
them than for the people at large ; they wiH 
not be disposed to remote or punish them, 
merely for acting against the peo pie's intereati 
much less for acting in favour of the separmte 
and sinister interest of these same rulers i u 
where the rulers themselves engross or share 
the profit of the offence. 

To the formal prosecution at tbe suit of 
rulers, — and, where allowed, at the suit of 
subjectii, — the informal informations, which 
it is tbe property of this liberty to supply, 
constitute, in one case, an assisting support — 
on the other, a succedaneum and substitute. 
Destitute of this assistance and this subttU 
tutc, prosecution, even when not refuied, ia 
at once insuOicieDt and over expensive. So 
small as is the number of prosecutions, con^ 
pared with that of delinquencies, tbe dehn, 
vexation, and exjiense attendant on them, 
compose no inconsiderable evil. What, if sueb 
projeculion* were as numerous in proportioii 
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to dclinqiiendci, ti under the liberty in ques- 
tion these inJ'orinalioHnti:, ibnt an f^ven liy 
the txerdie of it ? Under tbc leait bad ays- 
temi of judicial procedure extant, the pme- 
cutioni teem with factitioiu delay, vexation, 
and expeiue, over and above what ji natural 
and neceswy. Attendant on iafbrmationg, 
there is neither ratrtitioui expenne. nor fae- 
titioiii delay: velBlion, there is compara- 
tively little^ none hut what ia pro portioned 
to delinquency, and ttaiid« in lieu of punish- 

For the eatablisfament of tbe truth or fal- 
«ty of the impulation — for the eslablisb- 
meiit of tbe guilt or iniioceiiee of the party 
luipected of delinquency — the utmost ttock 
of relevant and applioble facta and arguments 
that call be secured by praaeculion, is very 
impertect without tbe addition oflbose which 
this liberty and noibiiig elae a capable of 
supplying. 

II. So much at to the liberty of tbc press. 
Now as to the liberty of public meelingi. 

Without much vaiialion.tbeargumentstliat 
apply to the former of these two branches of 
personul liberty and eonstitutional security, 
apply lo this. But of this branch the eitiiic- 
tion is already known to bare been taken for 
the object, u well as aulijeet, of an already 
jiropoicd law ; and, ere this, the object may 
have been effected by an tttaUitked law. 

In support of (hie extinction, the English 
newipapers have brought to iny view a b)item 
of argument, stated a> having been employed 
by VHriou* public functionaries. To these, 
after holding up (o view the proposed biw in 
what seems to me its proper colours, I pro- 
pose to give a distinct Eonnderation in an- 
other Utter. 

From one who, in regard to the individual 
facts of the case, has no other information 
than what ia above alluded to, any obsert'a- 
tians made in such circumstances are not al- 
logelber out of all danger of beini; regarded 
a^ ungrounded ; and to »uch a degr>v, as lo 
be destitute of all claim to notice. Uut — 
such is the nature of man when clothed wilh 
power — in Uiat part of the lield of govern- 
ment which ■* here in question, whatever 
mischief has not yet been actually dcme by 
him to-day, he is sure to be meditating to-day, 
■nd unless restrained by tbe fear of what tbe 
|iublic may think and do, it may actuaUy be 

which form the subject of the ensuing re- 
marks, it is impossible for me to soy to what 
extent the accounts that have reached me 
■nay not be incorrect. So &r as rci;ards in- 
diriduals. these remark* must therefore frum 
fitsl lo last be considered as no other than 
tit/pQlktlieal, depending For their apposltenesa 
upon the corrrclnesi of tbe report* respec- 
tively given of these argriinents. But if, 
cuniiidercd asnpplied to the argumenlt them- 



selves, the remarks should be found justly 
applicable, the bet, that on the particular 
occasion in question, the arguments were not 
actually employed by the persons to whom 
they stand ascribed, will not detract much 
from Ihc value of any inforniBlion which Iba 
remarks may be thought to afford. Un- 
grounded in the character of a ccHturr, in 
TbHt of a learning, the remark may not the 



L In regard to liberty of writing and speech 
on political subjects, repealing what requires 
lo be repealed, phice mattera exactly on the 
same footing as that in which they are in the 
Anglo-Ameriean United Stales. And, lo 
narrow the inquiry, let ite tooting be lliat 
on which they are in the tertitoi y imme- 
diately under the government of Congressi, 
and where the subject of diseustgon ii tbe 
conduct of the members of the ruling body, 
so denominated, or any of the official persons 
subject to their contruul. 

2. In ivgKrd to assemblies in parliculor, 
insert a dechintion. giving the people the as- 
surance that, forasmuch as there exists nut 
any law to the contrary, they rem^n at liberty, 
at all timea, and in all places from which 
they are not excluded by speeinl ownership, 
to meet, for tbe purpoee of delivering their 
0|»nionB. in the freest manner, on tbe con- 
duct and characicr of their rulers; — at any 
rale, of all such of tbdr rulers as are, of may 
be, the objects of their choice, in the cha- 
mcler of n-prescnlalivcs, as also of all aucb 
other persons as are subject to the controul 
of such their representatives. And let it not 
be forgotten, that all persons thus chosen 
are thereby not their masters but their ser- 
vuntt. In regard vo secreiy, insert, moreover, 
a declaration that, for keeping their proceed- 
ings as secret as Ibey please, they may tahe 
what precautions they please, so tliat no 
engngenient, wearing Che form of a religious 
oath, be employed : nor any scheme entered 
into, for the pcrformaiiee of any act import- 
ing bodily or other injury to any individual, 
or on any other account forbidden or made 
punishable by law, be in the number of their 
objects. And note that, in regard to secresy, 
on this fooling sunds, in England, the unrc- 
proached, and irreproachable society of Free 

In the United sTatci, whoever thought, 
either of instituting secrei societies, or of I r- 
ing jealousof them if bsUtuled? Ofserresy 
under such a goremmeni, what could be the 
object > Secresy In subjects, suppose* tyranny 

Under these drcumstsnces, what fills tne 
with apprehension i*~- the approarhing non- 
entity of Ibe Cotlet. The only bridle to mi- 
nis iciial desj lu mm taken uut of Its mouth. 
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without ■ poitibiliCy of bnng replaced for 
<ag\it montlis locomel Now, if tbev hod but 
the po«siKlily of existence, now then would 
be the time for meetings of the people for 

EBtitioning the Cortes not to deseitite po>l.' 
low would be the time for uying to them, 
" Do not, in deference lo the rash and ill- 
judged—the suicide letter of the eonilitutian. 
riali the deilruelion of the constitution itii^lf. 
or at least of tlie moit essiciitial portion of 
what ia good in it I" True it is, IbM in the 
Cortei 1 lee an authority, under the eye of 
trhieb the liberty of tbe preii haa, I much 
fear to find, been sadly weakened, and per- 
liapg destroyed. True iti>, tbatin the Code* 
I >ee, at any rate, an authority by which the 
liberty of public discussion has without 
■erve been taken away. True. But in 
Cortes I see an assembly in wfaieb. to long as 
it is aitting, it is at all limes in tbe power 
of any one member to use bis endeavours for 
the restoration of the banished liberties, and 
to spread over the whole kin|idam the ar- 
pimenls on which these endeavour! 
grounded. 

By this strange article of the constitutional 
code, the Cortes, the only assembly in which, 
ahould misrule reasume its recent enormity, 
the voice of complunt can he heard, is laid 
■sleep, is reduced to a elate of nonentity for 
dght months. 

And, during these eight months, wbit are 
Ike bands in which alt the powers of govern- 
nent arc lodged? The self-same hands in 
which till t'other day they were employed — 
it is needless to say how. Uy article 171 
/power the 5th,) lo the king it belongs " to 
all up all civil and military employments :" 
■mongsL others, therefore, the employments 
of the seven " Ministers of Slate and of Pub- 
lic Afbirsi" those seven ministers, by whom 
taken collectively, during this long sleep, as 
well «s aller ilic death of the Cortes, the 
Wfaole mass of the powers of government is 
exercised. These powers the king rnay at all 
tines collectively and individually take, and 
■t each moment lodge in any bands he pleases. 
To this choice I am unable to liiid any the 
■aallest check. 

: see, indeed, a council of slate, which in 
I wt. 237, by a provision not very eunsittent 
' 'ts terms with the terms of that same 1 7 1 it 



■ In fact, the H^ortes did not deien its post. 

In deference to^eeonsiimtionsJcDile, the mem- 

[ bar* foiboie lo promnlgue sets in tlieii corporaie 

~*^iiacleT, but, contenting to the return oT the 

sUeriwrt of their number to their EOnstituents, 

onsidaiable m^ority remained in the cspilal, 

r BBntiDuing thdi cocisultstions: and it was by 

I Hierr Inierpoiitinn that it was pieserved froni ilie 

I baiidsoragavermn', nominated — not less polni- 

[' «lly against the letter than against the apiril of 

L that codei by the monarch alone, without inecon- 

'■ cnrrence of any other conttiiut«d Rulhotity in 

thihefaalfappidniid. 



article, shares witb the king the power ■ 
conferring ecclesiastical benefices and oi~ 
of judicature: asif officesof judicatu 
not cit-il employments — as if this w 
enough, supposing the unolGdal adviser* ol 
the crown to be again what they h 
lately, and suppose at the same time, iiut u 
the whole eourt and country, persons in so 
large a number as seven are not to be found 
suitable to the purpose of giving lo the whole 
power of government an exercise siiDilarto 
(hat which whs so lately given lo it — one 
single minister, unless prevented by soioe re- 
gulation, no tidings of which have remdied 
me, may, under this same couslitulion. b* 
made suElidcnL For. by art. 224, " By a 
particular regulation spprored by tbe Cortec 
H>i7/ be pointed out," it is said, " tbebitainoi 
peculiarly appertaining to each minister." 
But till such demarcation has been made by 
tbe Cortes, everything is left at krge, and 
to any one or more of (he seven, ai much of 
tbe power of oil seven may be given as tboN 
same Irresponsible advisers shall b(' 
amongst the rest, the filling up, and for ai_. 
appears, after having emptied them for tj 
purpose," all civil and miiilary tngitt^mfntia^ 
under cirt7. eccUsiattical, and Judicial, b ' 
respectively included, or not u ' ' " 
those who are sure, say which. 

"Wball'"_ says some one — "haT* ^ 
Iben really any such fear, as that of this ei 
months' sleep of the Cortes, tbe ti 
of the recent habits of government will b* 
the consequence?" No; 1 have not: lor, 
how small soever may be the regard of tba 
men in question for the security of tbe tlih- 
j;cr-Msny, their regard for their own security 
will be not the less ; and I see not by what 
means any tolerably effective provision can 
be made for it, unless it he such by whidi, 
along with (he ruling few, the suhject-manj 
will be secured, at least against any cnndltioB 
equally disastrous with Ibat from which tliey 
have so lately emerged. 

But, knowing little more of ibem than 
that Ihey are men, what 1 am HMd oCit 
this — namely, that in the situations in qtica- 
tion, men will do what all men would ba 
disposed to do in their places: — that they 
will embrace every opportunity for sacrificial 
the interest of the whole community to 
their own particular interests : that in dbt- 
ticutar, they will give the utmos 
possible to the mass of useless a 
offices, and to the emolument of those Mma 
odices, OS well as to that of useful and need- 
that they will dispose of oAoat 
fur their own profit, either in a direct wqr 
by telling them, or, — in a way not lest cAIm. 
tirul by being indirect, — by giving then) !• 
persons in depend en cies, or otherwise in pti- 
~' wiib (hem, he the persona 
er so inHpi, Ibr tbe fuiittiinia 
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of tboae wme olBcet : and tlut, to the aune 
end, they Yfill give and Mcare to etery other 
branch of expenditure every practicable in- 
crcBBe, and to relrenchmenl every practicable 
diminution; thst, with or without just csuse, 
■hould therf be any penon* to whom it ba> 
happened to incur their diipleaiure, they will 
let slip no opportunioet of allaying it by 
Teniteonce : and that, in a word, tbey will do 
as thou do and have been used to do. under 
wbom it hai hitherto been my );oo(I hap lo 
live unhan^d, unnbred, unimpriHined, un- 
banithed, and unruined. 

Tbie ia noc all. For giving permanency to 
a ayitem of Ibi« sort, these inittutncnts of 
monarchy would scarcely feel suflicient con- 
fidence in tbeir own force : they would look 
out for coadjiilors in the aristocracy ; and 
thus, in tbe union of Ibe monarcfaical witb 
fbe irialocraticnl interest, you would sec and 
feel, ai bere, an alliance defensive and offen- 
sive against the inteieit of the people — of (he 
ruling one and tlie sub-ruling few, against [he 
subject- many. They would call to their aid 
the landed proprietors of the country as anch. 
and in particular the proprietors of (he vaat 
overgrown properties. In these they will 
find not only natural allies, but sure, and 
perpetual, and Mcady, and in every reipect 
matcblesa ones. Tbe posaeaior of an ofllce, 
howtoever abundant in power, may be re- 
moved out of it at any time, and without so 
much as the imputation of injustice. Not 
so the ^eat landholder — the proprietor of a 
tenth part, an eifihth part, or a fourth part 
of (be land of a whole province ; and witb it 
□fa proportionable mass of political influence. 
But oeitber time nor spare will bere permit 
toe to enter into any detui of the misehie& 
with wbicb such a confederacy is pregnant : 
except U> conclude witb saying — that tbe 
last, tbougb not the least of my fears !> — 
that, to give rompleloncss to the system, the 
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of these same tninislers, have, t fear, already 
been t^en by the majority of ibo Cortes Tnr 
the extinction of all power of cont roul in tbe 
Land* of tbe people, may, by mi'ans of lucb 
an alliance, be carried into full execution, and 
perfected and perpetuated. 

Another set of feara, tbougb not quite ao 
intense as the foregoing, remaina still behind 

that cbey will give (o ibose natural ene- 

raie« of tbe people the fullest wcurily ibat 
can be given (o Ibem against any idea so 
intolerable, as that tbeir as yet unborn de- 
aeendanta will find tbentselvei unloaded with 
wealth, no protpect of which can ever have 
entered into their minds: that they will 
cure them against so cruel an apprcheni 
as that all their children but one should 
altraya be Impoverisbed for the benefit uf that 
one ; and aRainat tbe still more intolerable 
apprebeiuion, lest thair creditott ahould 



ceive any part of tbe amount of their juit 
debti; that, in atonement for the injury thus 
done to tbeir thua impoverished children, they 
will aeeure to them, at the expense of the 
still more impoverished lower orders, a stoelc 
of sinecure* of all clasies : matter of emotu- 
menl granted at Ibe expense of tbe State, on 
pretence of rendering to uian some service 
never rendered, or on pretence of rendering 
Borne pretended service to that Being to wbom 
all serviea is unprofitable : and, to crown 
all, tbat having witb auch eRicient wixicty 
provided for keeping them stocked lu richly 
as may be with the benefit* of political lo- 
ciety, they will join in securing to them an 
exemption as extensive as may be from its 
burthens.* 

No : nothing can be more inconceivable to 
me than the grounds, if they were good and 
avowable ones, on which, for two-thirda of 
every year, the power in wbtcb you, the peo- 
ple, see your only Lope, should be reduced 
to perfect nullity ;t and of all timea, this too 
at the very commencement of tbe system on 
which all hope uf salvation rested : as if, for 
eight montht in the year, all iheep dogs were 
to be kept locked up, and tbe sheep commit- 
ted during tbat time to the guardianship of tha 
wolves. At no time, surely, nor in any nation, 
can (here have been, or can there be, so much 
\vurk lo be done : and at this time it is, tbat, 
of tbe quantity (hat might have been em- 
ployed in work, (wo-lhirda are taken oS; and 
taken offwlth every mark of anxiety, — con. 
sectated to iilleness. 

With us in England, where everything, 
bow ill soever, is so fully and permanently. 



* Before this letter was atnt off. grounds were 
received for the hope, since confirmtd, thai this 
set of fears might, tor the preicni at leait, escape 
being realized. In tbe cnpr dial went lo Madrid, 
this paiagnph was aecordiiiKly emitted. But 
under the Blatchleas Consliluiion, Ibe envy and 
admiration of ihe world, let English readen, 
eapecially those by whom the endeavours of Ro- 
nully were followed by tympathiiing eyes, say 
■helher ihere are any of these feats on whicli 
the imputation of being imaginary an be It*- 

In the Anglo-American United States, an 
eflectual door has been for ever shui against all 
turli fears. 

To come back lo the main point, and conclude. 
Tbe last, though not the least, of all their feaia 
is — le«t uu-measiirea, which, at the inslanee, ai 
it ihoiJd seem, of thcK same minisierv have 
already been taken bv the majority of the Cortes, 
for the extinction of all power of cortioul, have, 
by means of this too nsiursl kUiance. been eu- 
tied into full execution, and perfected and per- 
petuated. ^ 

+ In lU corporate rapacity, accordmgly, so 
it was: in consequence, the cnnslltution would 
havebeendcstrojed.had not the members of iho 
Corten, in their individual capaeiiy, condnuod 
at their post, and saved it and tbemielvei in Iha 
maniin tiKuiioaed in a former nuce. 
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■Till (or to VRst u 1en|:th of lime has been, 
iMlBbliBbeil, the whale ye«r mny, if w the 
king pleue^, be employed in doing (with the 
exception of giving himanew wife} whutuvei 
■lie be pIea«eB. 

Struige 01 it ia, tbe article by nbich, at 
tbe time wben the demand for expprieiice, 
and for tbe talents formed by it, ■tsiidit at ila 
highest pitch, tbe next (itcri'eding Cortes ii 
ao aniiously dcprired of all Ibe experienve 
Bnd talent aequiied in tbe pretent, u not quite 
to Strang. In b jeiloni^ entertained of the 
probity of theie firit objects of the people's 
choice. 1 can conceive a pouible, liuvrHh 
erer indefermble cause of it. But while the 
jcalaiuf , of which tlie persona choieii by the 
people are tbe objects, is so broad awnke,— 
that nlljealouiiy of tboae against whose power 
ttiege some objecti of tbe people's chmcc are 
to oiTurd tbe uitc (ecurlty, should be so per- 
fectly aalecp,— this is tbe thing that BBlonisbes 
ne : that sucb jealoiuy und Bucb cauliilcnce 
riiould at tbe same time have found place in 
tbe aame bosoms. 

No : it ia not bo much of a monarch that I 
■m afraid, for be is mutable ; it is of the aris- 
tocracy that 1 am so much afraid : for thai 
b immutable. It iiitselfimmulable : and no 
less immutably aiiverie it its interest to tbe 
iutereit of the people. 

Pmlieripl. This moment, comei informa- 
tion of the decision of the Coriea, in reUtiun 
to the I'ertas; and, of the whole number of 

prosecuted. At their own homes they are to 
continue i and there, should his Majesty have 
any fresh occasion for their services, there 
he know* where be may be sure lo lind them. 
Nothing can be more mercifut^nothing more 
convenient. Now, if from this mercy no 
mUebief to tbe people shall ensue, whosoever 
eUe may be dissatisfied with it, I shall not 



I would punish tbe most mischii 
tninals. But a question I cannot help putting 
to myself is, — If, under ibe Constitution, 
those who seek the forcible destruction of 
it have nothing to fear, wbilo be who seeks 
the preservation of it by means not accept- 
able to those by whom this impunity bos been 
rmted has much to fear, what chance has 
for continuance 7 

Any leading member, in gratitude for all 
Uiis mercy, — has it happened to bim to have 
. Mceived. or to be about to receive, a requital 
[ bi any shape from any of those who have 
been preserved by it? If any such gratiturle 
has been manifested, so much the better, and 
it cannot be too ejitensively known ; for, the 
more cxpcnuve the gratitude, and the more 
cateusin the knowledge of it, the more ex- 
Icnsirc trill be the Bfsurance, ibnt should any 



such attempt to dettruy thi 
repeated, and snccess toil of cro 
attempt, the impunity will not be 

LETTER II. 
On Ikt Libert} of Public DitauuoH U Frm 

SpAHiAnos! I continue. — My former letter 
was principally allotted to the liberty of the 
press. Intimation was there given, that tbe 
arguments pleading in favour of that brandi 
of personal liberty and constitutional security 
apply with little variBtion lo that which forms 
exclusively tbe subject of the present letter. 
The proposed law, aa it stood in four ar- 
ticles, together with the speeches by which 
I found it supported, will constitute the («it 
of this discourse. 

I eommenee witb tbe proposed law itaelf: 
tbe teit of it, in the state in which, on the 
SJlst of September 1820, according to the 
Enftlisb translation, it come out of the hands 
of Mr. Goieli — (Traveller, Oct. 6, 1820.) 
" The law regardmg public societies," I tee 
it termed. The law for the prtviHtion of po- 
pular assemblies, it might have beenlBTOied; 
for. of this law, what is the object ? w^ 
the deduredly intendi-d effect ? In respect 
of this security against misrule, to place tbe 
people of Spain exactly upon the nme foot. 
ing as tbe people of Morocco. Yes j exaetlj 
upon the same footing as the people of Mo- 
roccti : this you will see. Four, and no more, 
is tbe inim be r of ill articles ; these arc quite 
■uflicienl. Give but to language the extent 
it is susceptible of, tbe fewer the words, tbe 
greater the elfect. Think of this, ye who, 
10 make display of your humanity, complain 
of the multitude, nothingbut the multitude 
of penal laws. Draco made but one: Dca ' 
ii for him who breaks any one of my It 

" Alt. 1. Alt Spaniarils will hovetberii 
of speaking on political affairs by eonfo 
lo the disposition of the law." Good:i _ 
hareall the Mororcans. Wbatisil, Ibitti 
disposition of the law? Wail to then 
article but one, and you will «ee it. 

'■ Art. 2. Every assembly not author 
by taw will immediately cease." If bi . .. 
without revival, then will, ete long, the et 
itilution itself cease, or at least everytU 
that is good in it. 

" Art. 3. Meetings shall not take place b 
in virtue of the penai««i"u« of tbe loca' 
rity, who will take the necessary n 
to guarantee tbe public tranquillity." 
person or persons in whose lianits the k 
authority i>: suppose, then, bis own eond 
among the proposed subjects of ruinplnQt? 
his own conduct, ortbatof any person oi 
nuns lo whose pawn or inHuen 
sul'jeeted, or thai of an.v petto 



who ■tvid auliject 
liiitm they b»ppen 
|>leuure : this iiiiliipenanb 
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Kod how often will it be given 

In the whole Idngdom, or in tbis or tbat 
pact of it, luppoie these funFtJonuiei, all ur 
uiy of them, in B league tobetrky tbeirtruit, 
anil kboli^h or otherwiMi render of no effect 
all that is good in the canBtitution, how many 
of tbese aMeinbliea will respective!)' bo per. 
mitled to be held? 

Take the nereitary meaiiireF ? O ye>. lltal 
ha will. Of those who would have attended 
the nveeling, he wiUeicIude one pari — he wiU 
Iteep the rest under a guard. By this inean<), 
thoie, uid those only, will be tliere, who are 
of the aame way uf thinking, or at lewt of 
■peaking. " Meaaurea [o guoiantee the pub- 
lic tranquillity." O yei ; doubt not but that 
by measurei lui^li as thehs, ihe public iran- 
quilUty will be preserved. A» to permiiGion, 
— in every caie in which tbero ii neither 
need of, not use in, amy such public meeting, 
yeriKUiiioa will be ready for it : in every case 
m which ihere is need oJ it, or uie in it, pa- 
ni'iAinnf will be ready for it. 

■• Art, 4. NevertheleM these societies, au- 
thoriied by Ihe competent anlhority, will nut 
be regarded aa corporation*." 

So then, according to the honourable gen- 
tleman, if men, in any number, howcrer gieat 
or ever small, are but sufTrrcd to meet toge- 
ther, whether at staled times or by acddrnt. 
for the purpose of couveriinfr, and conversing 
accordingly, on the ttateof the nation, there 

lion: to constitute them a corporation >— or 
at lewt to give to the assembly an appearance 
■o neat to that of a corporalioit, aa ti> produce 
a danger of its being taken forsucb, tndlkal 
with mitehievous elTecl. 

Lawyer or non-Uwyer, in the mind of the 
honourable gentleman, can it really have been 
a ixibject of belief, that, by any such means, 
in the sense put upon the word corporarion 
by the law of his country— by the Rome-hred 
law, or by an V other sort of hiw — aa>rpnra- 
liun would or could thus be constituted, or 
that to any other reflecting mind it could be 
taken to be so ? 1 bare tried hard, but 1 have 
not aa yet been able to find in any tuch 
position the binteu colour of probab 
But if not, — I grieve to think of It- what 
is the consequence ? That, on the occaaio 
of the innakalioa thua conveyed for the pui 
pose of gaining his point, and deluding int 
an acquiescence with a liberticide law bis col- 
leaguea of the Cortes and the Spanish peopli 
tbor constituents, he had recourte to misrci 
presentation, wilful and studied misrepresen 
tation. To the people, to induce them to tit 
still, and, without previous remonslronce or 
iubsc(]uent complaint, see themselves <le- 
privedof a realaiulindispeaMble security, be : 



held up to view a danger purely imaginary, 

d his dis. and known by himself to be so : at the same 

when time, to ciTect tbi:i liberticide purpose, be 

scrupled not to use his endeavours to cause 

those whom he was depriving of tbeir liberty 

o be regarded ai a set of conspirators and 

iBurpera, conspiring to assume and exercise an 

illegid power, fur the purpose of employing 

in acts of hostility against the government. 

Oh but, as often as it pleases the local 

itbority that any auch assemblies shall be 

:ld, and togire permission accordingly, held 

tbey will be, or at least may be. Oh yes, 

that they may ; held in Spain they may be, 

d no they may be in Morocco. 

The Emperor of Morocco, — is he in want 

of a prime minister ? Let Mr. Goreli tender 

But, perhaps, he may be pro- 
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the Traveller, airt September I&20: 

Madrid, Sept. 6 The Cortci— Sittings of 

the 4th.] 

" M. Goreli allowed that the members of 
the societies and their objects deserved re. 
ipect and confidence ; — 2. That they took 
every precaution (o admit none but persona 
of upright intentions and devoted to the con- 
stilutioni- 3. But that they were exposed 
to be taken by turprlte by some, who. under 
the appearance of patriotism, mii/ht lead Ibem 

Such are the premises : and his conclusion 
is what has jiiit been seen. 

And is it come to this ? And did such lo- ' 
gic then come from Spaniards ?_and without 
^r of iinlvcml indignation, could it thus be 
presented to Spaniards? And so it ia from 
these premises, that this ume practical con- 
clusion bos been derived I Tbese soi^etiea 
are to be annihiUtedl All societies of thia 
description — all that now exist, and all that 
would otherwise have existed, plunged toge- 
ther, and forever, into one and the same bot- 
tomless pit — consiitned for ever to aanihila. 
tion I — People of Spain I this some logic — 
would you see it in its true character? This 
you may do, and without much ditSrulty. 
Apply it wherever else it u equally applicable, 
oud observe the eflect of it. Apply it then to 
the Ministry, — you annihilste tJie Ministry ; 
apply it to the C^ortos, — yoii annibiUte the 
Cortes : apply it lo the Monarchy, — you an- 
nihilate the Monarchy. Yes, the Motiarchy ( 
for was there not a monarch once, who woa 
not merely "exposed to be taken," but ac- 
tually " taken by surprise?" But why thua 
spend time in taking men one by one? Apply 
it tobumaukind, you annihilate humankind. 
Would you give a top to the climax — apply 
this same lo^ to the maker of it ; apply it 

Mr. Goreli, you annihiUle Mr. Goreli. For 

not even Mr. Goreli t-ipoied at least to 1m 
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BENTIUM TO THE SPANISH PEOPLE, [Lbtte« 

iiieful and so lately neftratrj in- 
ttiBt same power ii exposed to fed 



*' lakea &v surprise," Hnd '■ ltd ialo inpoKlic 
cotidiKlt" Ah 1 wbjr wu il not applied to 
him — this logic of bU — uid applied with 
Eomewbat more than logical effect, before he 
introduced this law ? Waa it that even lit was 
taken by aurpri«, when he was " led into 
the conduct" manifeited by the Training and 
proposing of luch a law ? Ah no I I lee but 
too much of rfflectiaa in it — but too little 
of lurpriie. 

" Deserving of respect and confidence," — 
tbemaelves as well ai "their ohjecli ;" — 
" careful 10 admit none hut periont of up- 
right intentions, and devoted to the consti- 
tution ■,"^-" eipoted," but only exposed " to 
be led to impolitic conduct i"^led by tome, 
but only by lonie, " among tiiein," and by 
them no otherwise than by being " taAeii 
bji lurprite :" — such, according to Mr. Goreli, 
n the general character — not only of the 
Mdetiea, but in each society, that of tbe 
membeni 1 Such their character, and, not- 
withstanding their being all this — if not for 
their being all this _ for this it is that they 
are annihilated 1 What bad their characters 
been the very- opposite of all this? — what 
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} them ? And bi 
Bald how imsll— a number, they are <.i7H»c(f 
to be taken by surprise, thoir general excel- 
lence being at the tame time thus admitted 
and proclaimed — it is for this, thai not only 
all that eiisl are at once to be consigned to 
nihility, but all that otherwise mould have 



:t" they 



existed. 
' Well, then, the " impoliti 
are exposed to be led into, [ogetner wim 
whatever nuschicf might have been the result 
of it — what would have been the cause of it? 
" Surpriw," answers Mr. Goreli himself — 
their " teiaj taken fcy turpriit," Well i and 
suppose them nor so taken, what would have 
been the mischief? I answer — there would 
not hive been any : even Mr. Goreli does 
not say there would. Against surpriM, then, 
is there no other remedy — no remedy less 
drastic — than annihilation? Under tbe name 
of warning, does not the nature of the case 
present a somewhat better known and better 
approved, aswell as milder remedy? Thinking 
as Mr. Goreli declares he thinks of them, 
some men in his place would have preferred 
giving iDarnin^. Mr. Goreli applies aani'At- 
lalion. 

On this occasion, as on all similar ones, 
behold the some inexorable passion, andt^e 
same course taken byit^ the elevation gained, 
at the first opportunity tbe ladder by which 
it was gained, is kicked down. On this tame 
occasion, this is more explicitly confessed by 
other speakers. Etcctlent things those SMne 
■ocicties, while occupied in laying the foun- 
dation of our power : deserving of annibila- 
tioo, the monient it i> perceived Ibal, from 



Take warning, Neapolitans 1 take warning, 
Portuguese ! for warning you shall havej Bud 
for your beacon, you shall have the Spanish 
" irtes, with Mr. Goreli speaking tbe aenae 

it. Toke warning — I know not whether 

say, Spaniards !— for, alas ! forycni, I ftar, 

is too late : unless, by bvour of Spanish 
dispatch, some of the elements of the La Ubl ' 
army should still continue undissolved. I 

Still the same division — the same moit 1 
simple and commodious division — of hamail 
kind into two classes ; the good, those bf 
whom our purposes are served ; the bad, those 
by whom they are thwarted ; and. no soaner 
is it seen or thought, that the good creatures, 
who till this moment served our purpose^ 
tbwsrt them, than their essence is chuiged, 
and they are become bad ones. Yes : this i* 
the division you may see made by legitimacf 
all the world over. Abnve, all excellence ; 
bentalh, all depravity. Such Is the arrange- 
ment^ the systematical arrangement — of 
which Despotism is the Linnteus. In the 
English statute book, not a page in which it 
is not assumed and acted upon. Most excel* 
lent Mojesty ! O yes 1 most excellent : hot 
Most Excellent in what 7 And from Majeitj 
down to simple Knighthood runs the scale of 
excellence. 

Spaniards 1 would you wish tosee the di& 
ference between a despotic government and 
an undespotic one? You shall see it in few 
words. It was not made for (hit purpose; U 
was not made for a purpose ; it was made for 
all purposes. Be this as it may, if it be ad. 
mitted (the account thus given of this diBef- 
ence,) the sort of government which, by thia 
law of his, Mr. Goreli bas been endeavouring 
to establish — and, Imiich fear, has ere now 
eetablisbed — is a denpnlie One. Yes: not- 
withstanding everything (hat is to be found 
in your constitutional code, a despotic one. 
The letter of that code may be left to you, 
and still the government may be a despotic 
government. 

Would it be agreeable to you, moreOTer, 
to have at hand a res(, by which the partisan 
of a despotic government and the partiMn 
of on undespotic government, or (to use a 
more common plirase) a lover and a hater of 
liberty may be dialinguished ? Such a tert 
you shall see ; and if you approve of it, occa- 
sions will not be wanting for miking applica- 
tion of it. 

Time presses, spice is wanting. The form 
I give it in must be as compressed a> possible. 
It will not be a substitute to thinking, but 
ancidtemenl. Be bdulgent : be expectant: 
I cannot, in so narrow a space, do the argu- 
ment anything like full ju^Iice. 

Spaniards ! beheld, then, the dtttnctiinn 
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between a garernm«nt thM ii dopocic, aiitl 
one tbat i> not lo. In an undeipotjc govern 
ment, tomeeveiilual/aculti/ o/egiclHalniul 
anee. anil eoniequent ebange in gorernmcnl 
ii purposely le^, or nther given, to Ibi 

Not inrodiiitent wiih government — on tie 
contrary, indi»penMble to good goTcmment, 
i« tbe exigence of thi> facuttf. Not incon- 
titient : for lo experience, si you will ace, 
P'oven. 

l<icit to nothing i« tbe danger from the 
existence, in compwiuin with that from the 
non-eii>lence of this faculty. EvErywbeie, 
■nd at alt limei, on the part of tbe lubject- 
many, howtoever treated, ealatt the diipoai- 
tton to obiequiousnesi. Birth, observation 
of the direction taken by ranardt and ptmiiA- 
mtnfi. by praitt and diipraiir, of the habit 
and language of all around; — by the con- 
currence of all theie eauites it the diipoiition 
produced, and kept up. 

Toatter or weaken this diipoiition, in«uch 
aort as to produce reirolulion in goTernment, 
or considerable miscbteflo perion or property 
of individual), nothing evi^r baa aulllced, or 
ever can lulSce, *hult of tbe eitrcinity of 
miirule. 

Upon tbii prindple alone could, or can. the 
English revolution be justilied. 

Upon this principle alone can tbe like 
change in Spain be juatilied. 

No such past change can be justified, but 
by a principle by which the juitiScation of 
■II future change in like drcumilaace* ii 
already made. 

Of a government that is not deipotic, it 
it therefore tbe eiisential cfaaiaeler even lo 
rAeruA the disposition lo eventual resist- 
ance. On some other occasions you shall see 

inch of you as will honour my pagei with 

a glance — how effectually and pointedly that 
iiidi^peniable element of security has been 
cheriiihed; cberiBhcd by the only govern- 
ment that stands upon a rock — the govern- 
ment of tbe Anglo-American United States. 
Meantime see to this purpose — such, if any 
of you, u have in hand the means — tbe 
libertidde Act of Congress, apjiTOctdJaly H, 
1798 1 not forgetting the marginal note in. 
dirating the glorious eipirofioa of it. 

Instruments necessary to the existence of 
such a disposition, in a state adequate to Ihe 
production of the effect, are iiutmaioK, tiei- 
lalion.catrtspmdeiue. To Ihe understanding 
applies instruction ; to the will, excitation ; 
both are necessary to appropriate action and 
correspondent effect i instruction and exci- 
tation, in the case of each individual taken 
separately: correspondence, for the sake of 
concert amongst the number of individuals 
requisite and luJGcient for tbe production of 
the ultimate eBect. Co-extensive with tbe 
UsCnietiMi and eicitalMni tntut be thr cor- 



respondence: and thetefure, as lar as depends 
upon tbe government, under the govemmeni, 
if not a despotic one, will be tbe facility al- 
lowed and afforded to correspondence. When, 
to a national purpose, exertions on a national 
scale are necessaty, exertions madu without 
concert (need it be said) are made without 
effect. 

By instruction, excitation, and faculty of 
correspondence — by these three instrument* 
in conjunction, and not by any one or two 
of them alone — can the national mind be 
kept in a state of appropriate preparation — 
a state of preparation for eventual resistance. 
It is by tbe conjunct application ol all these 
instruments, that minds are put and kept in 
a proper state oT discipline, as bodies are by 
the military exercise. 

Prom this slate of full and cotislant pre- 
paration, result two perfectly distinct, though 
sointimately connected uses: — 1. Effecting 
a change in government, if ever, and when 
necessary; 2. In the meantime, preventing, 
or at least retarding, the necessity, by the 
constant application of a check to misrule aa 
applied to individual cases — to misrule in all 
its several shapes. 

Necessary to instruction — to eidtation — 
in a word, to • state of preparation directed 
to this purpose, — is (who does not see it?) 
the perfectly unrestrained communication of 
ideas on every subject within the Held of go- 
vernment ; the communication, by vehiclei 
of all soria — by signs of all forts ; signs to 
the ear — signs to the eye -^ by spoken lan- 
guage — by written, including printed lan- 
guage — by the liberty of the laague, by the 
liberty of tbe writing- if nf, by the liberty of 
the ;>o((-q^ce — by the liberty of the preii. 

The characteriilic, then, of an undeipolic 
government— in a word, of every government 
that has any tenable claim to the appellation 
of a good gonerniHeiil — is, the allowing, and 
giving facility to this communication; and 
this not only for instruction, but for exdta. 
''-~\ — not only for instructioQ and excitation, 
also for correspondence ; and this, again, 
for tbe purpose of affording and keeping on 
'""' y facility for eventual resistance — 
ance to government, and thence, 
should ivecessily requite, for achange in go- 



all this there is nothing new : nothing 
IS new, either in theory or in praclice. 
Look around you, my frienik. you will see it 
in theory, and at the same time m correspon- 
dent practice. In the Anglo-American United 
Stutes, everybody sees it is in practice. In 
that declaration of independence, which stands 
at tbe head of their constitutional code, any- 
body may see it plainly and openly avowed. 
Not that I wish to be understood as holding 
up as a pattern, the logie of that document. 
But, at any rate, there is thm much in it 
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Of good polllici. After tpnking of cerlwn 
" eiufi,'' — ~ nieuiiiig, bryond diipule, though 
not verj appositely cxpre»ing, (Ae greatat 
luapinen oflht grealeil number, (i phrase for 
which, upwards of fifty ;ears »go, I became 
indebted to a pampblet of Dr. Piieitley'i, ) 
it proceed* to aay—" Whenever any fonn 
of goTemment beiroine! destructive of these 
ends, it is the riglit of the people to allvr or 
abolish il, aod to institute a new goverri- 
nenl." Thus it ii, tbit in eitpress ternii. and 
with tbe most direct and deliberative inten- 
tion, — tbu!> it ia, tfaat with disccniment as 
well at magnanimity till then unexampled 
— that government — (a government under 
which, during the forty years that it has 
been in eiiitence, there haa been more feli- 
city — more undisturbed tranquillity, than 
during the same period under any other.) 
ihal government, let il never be oiit of your 
mindr, bas, witli it* eyes open, and viiiit its 
own bonds, laid the foundation ul' eventunl 
resistance to itself. Even in England, even in 
tbe records of tbe English parliament, may 
be seen something of a show of it. At the 
time of the revolution, those who bore a part 
in that change saw their convenience in hold, 
ing a sort of lani^age from which the same 
conclusion was drawn ; namely, that a state 
ofthingshadal that time alreiulv taken place, 
and was therefore capable of taking place, — 
was tben in contemplation, and therefore 
might nnd ought to be, upon occasion, taken 
i^ain into contemplation — in which it might 
be right that the people should take the 
government into their own hands: an ope- 
ration which, of courte, could not be per- 
formed without retiktaitee to the government 
then in existence. The logic, indeed, was in 
tbia case atili worse tiian in the American 
ease. For a fitloehond was auerted : and 
tliat a notorious one ; namely, that the kiog 
had entered into a contract with tbe people : 
whereas, to the perfect kruiwledge of alt 
who said he had, he bu) never done any such 
thing; that, having entered into such con- 
tract, hehad broken it : and that by so doing 
he bad abdicated tbe government : while, as 
everybody knows, he was clinKing to it with 
all his mighr. Thus (ss may be seen in their 
journals) aaid the House of Commons ; and 
thus, after kicking against the lie in vun, 
Hid at length the House of Lords. The lie 
la the work of lawyers ; ^r without a lie 







iilb, an English lawyer t 

BHTTg O i ^enl trltuttbonih' being, as it waa. 
Ml untn'ith, \he antecedent in this argument 
was unable to give any just support to its 
consequenl, or to anything else ; the eooae- 
quent was in itself good: and in lAat we 
hare all that is to the present purpose. 
&o much for iho difference, or dittinguisb. 
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Now (or the pronuicd ttu, by whidi, v . 
applied to a man, it may be seen whether tl 
government be means to give bis support ti 
is of the one sort or of the other. Put to kia 
thia question. — Will you, sir, or wtll you not,' 
concur in putting matters on sueb a footinf, 
in respect to the liberty of the press, and tbe 
liberty of public discussion, that, Dt the band* 
of tbe persons eicrciaing the powers of go- 
vernment, a man shall have no more to bar 
trom spealdng and writing o^usil them, than 
from speaking and writing,^ them? If bj* 
answer be yei, the government be declarea in 
favour of, is an undcipolic one ; if hisanawer 
be no, tbe [government be declaies in taTour 
of, is a ifeipotir one : if yes, his prindplM ••. 
to this matter, are thotc of the Anglo-Amc- 
rican United StatcE, and, as you will see, if 
you have not seen already, those of the Spa- 
nish constitutional code: if no, they are tboa» 

of , aiid of tbe Emperor of 

Morocco. 

Various are the modifications of wbtdt 
meetings tor the purpose of political disoua* 
sion are susceptible. All of them are motcor 
less contributory to both purposes at oocc — . 
to instruction and to excitation ; but » 
of tbem are more particularly suitable U 
one purpose, others to the other : a 
more, some less, of the colour of di 
neisuponthefaccof them. If, at thee] 
of general utility, particular aniietic* 
to be conceded to — if a door were, ii 
case, found necessary to be left open tc 
promise, it might be worth while to bring ta 
view the drcuii^itancea by which these so. 
veral modes of communication stand distin- 
guished : it might be worth while to prapoa« 
this or that succedaneum, by which the anx- 
ieties might be calmed, without quite socoatly 
a sacrifice, as the sacrifice of liberty on tbe 
altar of despotism. 

But Mr. Goreliii inexorable: tbe prindpla 
he has displayed excludes all compToiniae. 
Whenever he sees either excitation or in- 
struction, there he sees an enemy, Metlingtt 
Oh yes — in any number, and everywhere. 
Meetings ? Oh yea : but on what lermi t on 
condition of their being everywhere und^ 
tbe yoke of a iicence^on condition, that ia 
to say, that, on all occasions, the instruction 
and the excitation shall be all on one side: 
all on one side, and that, of course, the aide 
of the ruling few — the tide which calls foe 
passive obedience and non-rei ' 
side, in a word, that stands in 
position to the only side, on 
the nature of the case that they should be of i 
any use — to the only purpose for which tbcy j 
are In demand. I 

Not but that in ail (bis Mr. Goreli is per* I 
f«ctly consistent ; uolhing can be more tc^ J 
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TLp government he huin vitw— th« govum- 
menC, tlie eatnbliiihmcnt of which i> ike object 
of these bis endeavaura, ia of (he dttpolic 
bpeciei. Spuiiardet ace whether 1 do him 
wrong 1 — tee wbethvr the object of these hia 
endesvoura be not to exclude ■!] puaaibilily 
of change, unleaa it be aui-h w tbe peopit 
seeing it to be for the intereat of ibeir ruleri , 
»id Bgiinit tbeira, would, if left at liberty, 
muiifcit their diMpprobalion of; — aee whe- 
ther it be not to eicludi! from miariile, how 
conaummate soever, nil mean£, and thereby 
all posaibility of correction — from misery, 
how excruciatiDg aoever, aU possibilil/ of 
relief. 

Not yet has he proposed the abolition o 
election meelinga in their earlieat atdge — o: 
those tneetiiigi of the «ubject-nuiny in al 
their number, and, to outward appearance, ir 
all their force. No: nor is any such changi 
needful for the accoinpliahnient of bia pur^ 
poses. Destitute of that necessary menia: 
diadpline wbich has just been brought t( 
view — strangers to all inatruction, to al! 
excitation, lo all political correspondence ^ — 
meeting, tbe electors will meet and act like 
pup|>cti, ohaequious to this or that official 
bhuwrnan's hand. At the ttme of giving their 
voles, the code itself inhibits all discussion, 
and with it all inatruction and excitation : 
and now it ia that Mr. Goreli, coming upon 
them with this law of hit, deprires men of 
ull utber opportunities of learning the mental 
cierdse — that instrument of independence 
by which alonv the man la distinguiahed from 
the puppet. 



LETTER HI. 
On Iht LibcTls pf Public Di/Kusiian in Fr, 
Mnlisgt—Ciinliniialioii/ram Lelta 11. 

SfAKiAaoi I I continue The subject is of 

loo great importoaee to be diimiased, while 
the mast of documeiils with which it ha* fiir- 
liiiihcd me, remains in any part unexamined. 
Li my last you had aome remarks of mine on 
the proposed law itself — " the law regarding 
public Bocietiea," as propoaed to the Cortes 
on the 21at September by hir. Goreli. in the 
name of the commission charged witb tbat 
But>ject; those remarka being followed by 
some others of mine on a speech of tbat aame 
honourable gentleman, which, though deli- 
vered so long before a* the 4th of that aame 
inunlh, eihibits the conaidemtions which, in 
the character of reaaoiu, had been employed 
by bim to pave the way fur the reception of 
this aame proposed law. 

On that some occsson, namely, that of Sep- 
tember 4tb, 1 aee exhibited, for that same 
purpose-, Tcasofis from two other pubbc func- 
tionaries i vii. one of the lung's tcvcn mi- 
VOL. II. 



nialera — the minister of the eoloniiH (so I 
aee him styled) and Count Torcno. then and 
now a member of the Cortes, and ^nce then 
president. 

1 begin with the Minlilrr nf tki Caloniei. 
By this olUcial name I find him designated, 
and not by his proper name. This mode of 
designation is a real relief to me. It would 
have been no tmail one, to hare found Mr. 
Goreli thus anonymous. Thia relief ia, with 
great prudence, provided for debaters by the 
tactics of the English parliament. The aound 
of a man's name, from the mouth of an anta- 
gonist, whose utmost powers are at that mo- 
ment put to the stretch in the endcMVOut to 
sink his reputation, is a cause of irrilation 
against wbich neither habit nor philosophy, 
nor both together, can sufSciently arm hia 

Next in order to the proposer of the pro- 
posed law, to which, at the end of seventeen 
days, this debate gave rise — next in order 
in the debate to Mr. Goreli, but much more 
abundant (as will be seen) in length and de- 
tpui, comes the so happily unnamed minister 
of the colonies. 

1. Uetooia "anxious"— manifestly not 
less anxiuua than Mr. Goreli — *' that every 
Spaniard ahould enjoy full liberty." Yea i 
but what sort of full liberty ? That sort, oT 
course, which is, or is to be, " founded on the 
law." On the law? Good. But on what 
law ? On thai which we have seen already ; 
on the law, which, in embryo, that repre- 
aentative of the people, and thia minister of 
the king, bore each of them, in hjt breast : 
the law which 1 had to lay befora you in tny 
lost : the very proposed law by which, as you 
have seen, that same full liberty la propoied 
to he BO fully destroyed. 

2. Nut with standing such anxiety, the an- 
xious gentleman " could not odmrt the ex- 
istence of political otaociationa without de- 
pendence on tbe government, and without 
roponsitrility of their members." Could nut 
admit of (hii 7 No : that 1 will be bound for 
him he could not : just ai little as I myself 
could, were I in his pUce, But what ia this 
to the purpose ? As inucb as if he said he 
could not admit of rape or robbery. But hia 
inability to admit of rape unl robbery could 

'Ave afforded a passport to an insinua- 
w'hich, if produced in the shape of a 
direct assertion, would have been seen lo 
lave been as completely groundless as it was 
ialsc ; it would not have alTorded a passport 
:o tbe assertion ; no, nor so much oi a cover 
o the falsity of it. What I by meeting and 
talking together — let tbe subject of their talk 
be what it wilt, in a room or out of n room, 
in any number, Binsll or great — ilo a rompany 
of unarmed men become, or it is puisible t hey 
atiould fiuicy Iheouelves to be, inilriic»diiiit 
T 
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of the government under which they thus 
meet ? independent of that same government, 
and exempt from being ** responsible" \o it? 
Any one of the societies in question, on any 
charge of specific delinquency, — would an 
officer of justice have found any greater diffi- 
culty in obtaining entrance into it, than if 
the subject of their conversation had been 
confined to plays or bull feasts ? 

3. The candour of this faithful servant of 
his Majesty is truly admirable : not less so 
than that of the representative of the people. 
** I know well," he added, says the report, 
** I know well that these associations owe 
their origin to a laudable object.*' 

4. " And that to them," continues the 
speech, ** we owe the acqmsition of the good 
we enjoy." Is it in the power of words to 
wind up candour to a higher pitch ? But, my 
friends, you have seen already what is at the 
bottom of it. 

Such being the grounds made for gratitude, 
see, in the next place, the grounds made for 
annihilation, in proof of gratitude. 

5. " But the means," it continues, " which 
have been employed to acquire it" (to acquire 
that same good,) *' far from being conducive 
to its preservation, would be the gi'cat ob- 
stacle to its consolidation." Well: here is 
assertion ; and assertion directly to the point: 
this is the very thing which, to afford a jus- 
tifying reason for the proposed law, required 
to be proved. But the proof, where is it? Go 
on a little further, and you will see — if not 
a proof, that which it has been gentlemen's 
endeavour to cause you to accept for proof. 
As to probable mischief, in nny determinate 
shape, not any the slightest attempt is made 
to prove it. Instead of listening to a proof, 
what he depends upon your doing is, the 
taking the thing for granted, >viihout so much 
as an attempt at proof. Why no such attempt? 
For a perfectly plain reason: bccuupe success 
w:is, in every eye, impossible. 

Ijut if no such proof was brought by him 
(and you will sci.' whether there was any,) 
niiiul the logic of this his argument. By tliese 
societies it is that all the good that h:is been 
done, has been done. Till this moment, by 
these same societies, nothing but good has 
been done. Now for the conclusion — left as 
it is to be collected from the proposed law : 
therefore, says this conclusion, by these same 
soeioties, if suffered to subsist, nothing will 
be done but what is bad, — absolutely bad, or 
at least, when weighed against the gooti, pre- 
ponderately bad, in future. 

But he does not end here. For now comes 
a tissue of irrelevancies, in which, in virtue 
of the confusion in which it promised to in- 
volve men's minds, he evidently puts his trust. 
Mark well the suspicions which by means 
of it he seeks to infuse into them : mark 
whether for any of these suspicions he has 



been able to make so much as the smallest 
ground. 

6. ** What comparison is there," continues 
the speech — " what comparison is there be- 
tween individual liberty, and that which may 
he arrogated to themselves by permanent 
juntas, with peculiar constitutions, secret 
sittings, dignities, offices, and funds ?*' 

** What comparison ?" What means he by 
comparison f What has it to do Mrith the 
question ? Who ever made any such com- 
parison ? If there were any meaning to the 
word, these are the questions, by the answers 
to which it might be brought to light. Bat 
meaning it has none. If individual liberty 
must be spoken of, that which the sodetiea 
in question had been doing with it was, the 
applying it to that constitutional purpose, of 
the goodness of which his testimony has been 
so explicit. 

Does he think, by this question — does he 
think to make you believe, that by preventing 
you from meeting in societies with these good 
things in them, do restraint upon your indi* 
vidual liberty will be imposed ? If not, then 
by what else can any restraint be imposed 
upon it ? Mistake me not, my friends, so &r 
as to suppose me passing condemnation on a 
law, as some have done, on no other ground 
than that of its being a restraint upon indi- 
vidual liberty : it is only by being such, that 
laws can be laws. 

Putting aside these inanities, in the pro- 
duction of which there is no saying in what 
degree the reporter and the translator may 
not have had their share — putting aside these 
debatable points, let us take up the argu- 
ment : — it is this. 

** The societies in question have in them- 
selves ()ermanent junt4is, with peculiar con- 
stitutions, secret sittings, dignities, oflices, 
and funds." Here we have the antecedent. 
Therefore, says he, they would, if suffered 
to exist, ** be the great obst4icle to the con- 
solidation . . . of the good we enjoy." Here 
we have the consequent. 

Here, then, we have so many elements, of 
an unnamed something, by the instrumen- 
tality of which, the mischief to which he thus 
makes allusion would, but for his remedy 
(he would have you to think) be produced. 
To this unnamed and nndescribed something, 
by which such prodigious effects would have 
been produced, I will, under correction, for 
the purpose of considering whether it be in 
the nature of the case that it should be com- 
posed of such elements, any or all of them, 
give the name of potrer: political power ^ if 
of itself the name o( power be not sufficiently 
explicit. 

I beg his pardon. Looking out for sub- 
stantial political meaning, I have OTtfrlooked 
that which is presented by grammatical rules. 
True it is, that for its indisputable proper 
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firanirmtiral anleccJent, llie relative pi-ononii- 
aditetice " tkat" bss tbc naun-iubiluitivc 
"Ubrrtif," H modiliud by ils noun-aiOei-Uve 
" individual." llut it whs by laj ttw good 
opinion of bis logic, llut iny attention wb« 
(ben txllcd off from hia giumiDar. " Wbat 
compariwrn ii there between individual liber- 
ty?" uyihe — (he meuu individual liberty at 
large) — " wbat comporbMi between it, aiid 
that wbich maybe airogntcd," &C.? — What 
cuDipariaon? Hy aniwer is, thai comparison 
which there it between a iietuu, and a spu- 
ries of that same geniii : if by rompan'ioa be 
means relation — u I BUppnsf he docs, if be 
means anythini; — takini; ttiis for Lis mean- 
ing, his argument stands tbui: — " In your 
opiaian," eays he, speaking to the Cortes — 
" in your opinion, all restraints upon itiJiri- 
dital liberty are bad things." And so they are 
in mine. But it does not rulluw, Ibat a re- 
straint upon this individual liberty which I 
am restraininft. is a bad thing : fur a restraint 
upon iudividiiut liberty in this sliape, is not 
a reatruiiit upon individual libeity in any 



But, putting mide nonsenle, and deter- 
mined to have sense to or);uu with if possible, 
1 put aside individual liberty, and return to 
the word poaer : political power. 

As to tliii matter, — poH'er, and that pure 
from all respunaibility, and from all depen- 
denee on the govemioent, — tLis ii wbat, 
according to him, these sodeties were thus 
arro^ling to themselves. 

The essence of this sophiatry conuati in a 
noMc — in tbe name given by him to the one 
ned by Liin of tbese bis prelendi^d 
" independent" and " irrcspon- 
eiblr" power, arrogated to themselves, if you 
wUl believe him, by these societies. Perma- 
tiait JuHlat is the nauie he, on this ociasion, 
gives to them. For wbat purpose ? I aniwer 
(as you, many of you, cannot but have an- 
swered already,) fur the purpose uf assuming 
oa proved, and causing you to regard as al- 
ready proved, the very thing which he was 
professing to prove : and thus causing yon to 
regardas proved, that wbidineitherby him bad 
been, noi by anybody eUe could be, povcd. 
In your cci>tlitntiuiial langunge. Jutila is a 
tume given to societies by which power is 
really elercisedi Jmla is ■ name which I 
have olnerved given to societies, by which, 
for a time, even the supreme power in the 
state has been cieieised. In the ambiguity 
of Ihi* oppetlittive — in tbc misteprcsentstion 
ruiiveyed by the use here made of it — con- 
sists the ■ophiun, in wbivb the main strength 
of bis argument lies. Tbii irrelevant sense 
wt aside — what, in its original senite, means 
"Junta?" A s«t of men who, for any pur- 
pose whatsoever, arcjeJuJlogether. This in 
it« generioJ and wide*t acnse. Uut, by omis- 



sion or abridgmetit. it has romc lo be used 
moreover In a limited sense — in tbul limited 
]icnse in which it designates a set of men 
joined together for tbe putpusc of exercising 
^louer. In this One word, then, behold here 
the whole strength of his argument — of this 
argument which he thus insinuated — and fur 
tbe absurdity of which he seeks a cover in 
the use he makea of this ambiguous word. 
The persons in question are Joined logel/ier; 
therefore, they are jraned together for llie 
exercise of power, and that jwwer, as he hud 
before insinuated, " independent" and " irre- 
sponsible." 

Still there remans the word pcrmascHl. 
If, by cotunituting tbemselves jmhIbi, the 
societies in question did not constitute them- 
selves " jtaUat arrogatiag to Ihemtelvct poaer 
independent of gBBemmeiit, and irrespotitilile," 
let UBsee whether they did so by cunstituting 
I bemselvespenwiMeflf juntas. A junta which, 
after meetingnnce, has not met nsecond time, 
has not been a permanent junta, llut a junta 
which, after meeting unee, Aas met a tceond 
time, Aai been a permuient junta. This ii.. 
deed has been but a small degrue of perma- 
nence: it hia Iwen even the wry unallvst 
deKres ; but still it has been peraumeKiTe.' and 
whether, by tbe smallest degree of perma- 
nence having place in a junta wbicb, at its 
first meeting, arrogated (o ileelf no power, 
niiy power is anofrated, any one may be left lo 
judge. And so, if instead of two meetings, 
it bos had two thousand. 

As to " fieculiar eunitiMiim^ fixids, and 
ifffii-ti," to uy of these societies ibat tbny 
had ibeie things, is nothing more tliaii losay 
tliat they were (octefies. 

2. " PeculiarCoiutiltttion." — If the socicly 
have on object, be that object eier so per- 
fectly innoxious, some mark or other mutt 
the sodety have to express the object, snd 
to distinguish the members of the sodeiy 
from the same number of men taken at mn- 
dom as they pass along tbe street; as also 
from other societies, wbotever these umy be. 
leaving this, every society must, on pain of 
not being a society, have a peculiar eunsli- 
tutirni. Here, then, tbe right honourubte 
gentleman sees tliat element of independent 
power which he calls peCNfinr eoaidtafiDii. 

a. '■ Fundi."— U, in the society, a memo- 
randum is to be made of anything that has 
passed, — it follows, that for making the me- 
morandum there must be pen. ink, and paper, 
or Boniething equivalent. But neither pen, 
nor ink, nor paper, are to be had for nothing. 
Here, then, the right honourable gentleniaii 
tect the elementof independent power called 

4. OJfim! — tnUerlKr't, Irfaiiircr'', re- 

eeivtr'i, irerelarg'i, pretidtKl'i II to obtain 

the purchase- inuney fur the iien, ink. and 
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paper, ■ quarto from enfh member be requi- 
' lite, and the guartos arc not all pud at the 
■une moment, here must be a Cullerlor: If 
I there be any pcrsnn by wbom the money, 
' when collcried, it kepi till it is employed in 
the purehiwe, here we tiave a TVeaaartr: if 
there be an; perion, who receives it, or any 
part of it, on it> way from ihe coUeetnr to the 
h-eaturer, here we hare a Biceiver : if there 
be an]' penon nboae more particular biisinete 
it il TO mnkf ute of the pen, and ink, and 
paper, for taking llie meoiorandumg, or for 
any other purpose, here we have a StfrtlBry: 
if there be any person whose more particu- 
lar burinesi it is to prevent disorder in the 
conrersstion, here we have a Pmident: if 
neither ihete nor any other denomination a 
are cmplojed, Ihe /uaclioni are not the less 
eiercised. Here, and in inoit formidable 
abundance, the right honourable gentleman 
aee* the element of independent power called 

5. Digniliet.-^'Whtt the dignitiei may have 
been, which the right honourable minister 
had in view, I cannot pretend to tay. In the 
four preceding articlee, I have indicated to 
many ingredients necessary to Ihe composi- 
tion of every society for public dJECUssion, be 
the topic what it may, on pnin of its not be- 
ing a society. Of diyailiei. this is more than 
I can pretend to say, without the help of a 
distinction. If, stld in so fiu' as Ibe ogiee, 
be it what it may, is regarded as a mark of 
iUuttratiBji. causing the owner of it, as such, 
to be regarded with more respect than if he 
werenot so, — on this BUppoBition, indeed, 
so manv officct, so many digniliet. 

All this while, true it is, for aught I can 
pretend to say, in ihia or that society there 
may have been this or that individual, bear- 
ing or not bearing an office — there may have 
been one, or even more, by whom, at Ihe 
detire of the rest, this or that mark of illus- 
tration baa been possessed. But with regard 
to the present purpose, by any such mark of 
illustration how is the cue varied ? If by 
the possession ofit,soit were thatanum pos- 
sessed anything that could be called jiouer, 
the pcracns over whom, and in relation to 
wbom, it was exercised, would be Ihe mem- 
bers of the society : hut even over thtm, bow 
is il, that by tbe bare possession of this dig- 
nity, whatever it be, anything that can be 
called poKtT is ur can be exercised? It can- 
not, tlien, give power even when applied lo 
tkem : how much further, then, must it not be 
from giving any such thing, when applied to 
anybody else ? Here, however, may be seen 
nil that Ihe right honourable gentleman has 
for his element of independent power called 

& SnTcfSiffinya. — At littledolknow- 
and 1 oue almoil lU little us I know — wLe- 




ther, in the instance of anyone of the su — ^ 
ties by which aueh alarms were prodncej 
in so many right honourable breasts, there 
were any sittings that could with propriety 
he calledferrrf. Here, however, a distinrtioD 
requires to be made : not a Uttle depend* 
on the circumstance of timt — rtlative lime. 
Seertig imports fear : it is even conclusive 
evidence of it. Where the aecresy has fbt 
its accompaniment a design, whether good or 
bed. It at any rale imports fear of miscarriage, 
supposing Ikat known which is endeavoured 
to be kept ucrit. Now then, if it was only 
while tbe aodety in question was engaged 
in the pursuit of the object which he bad in 
view when he was honouring it with the eja- 
thct of " lavdabU," it was while they were 
engaged in the endeavour to free Aim as well 
as themselves from the yoke of that oppres- 
sive power, to which (ftof milder power, in 
the exercise of which he is bearing s part, 
and which be is making this use of. has lue- 
eeedcd. On ibis supposition, tbe secresy bad 
fur its cause fear of oppression, fear of being 
oppressed by the hands which were at the 
same time inspiring Him with the tame fear. 
On the other hand, if the time was no other 
than thai during which Ibe power waa wield- 
ed by him and Ibose with whom he acts, the 
fear had for its object oppression by the hand 
of bimtclf and colleagues. If, then, during 
this latter period, any such secresy in the sit- 
ting of any society for political discussion had 
place, the secresy having necessarily fear for 
its cause — this being supposed, if 1 were to 
learn, thai of that fear Ae bad been the object, 
and his conduct the source, — if 1 were to 
learn Ibis, — judging him from all 1 know of 
him, ivhich is this speech, and the propoted 
law in the support of which it was employed, 
— my wonder, I must confess, would uotba 
great. On the one supposition, he influits 
punishment for benefits received by bim : Ottn 
ihe other supposition, he first makes tluil 
crime, and then punishes it. • M 

Be this as it may — suppoung him reaBf 
alarmed, and the secresy, and nothing but 
(he secresy, the object of bii alarm, tbe way 
to quiet it was, to put an end to tbe secresy. 
But bis object was, not tbe putting an end 
lo the secret sittings of tbe societies, but the 
putting an end lo the societies themselves; 
and this bis proposed law but too sudicicntl,? 
proves. His object was the putting an end 
to all societies in which any such ■* indivi- 
dual libcrly" should be exercised, as that of 
representing his measures and designs in any 
such light as that in which they have pre- 
sented themselves to the eyes of an impartid 
observer, viewing them at this distant. For, 
ofeverytbingof that sort, the iciidcucy, h«w-_ 
faint soever — tbe tendency, if it has any 
to oppose an " ubdlacle " to what he c 
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" the caaioliilatiOH of tbe good " of which he 
and his rolleagtKS are in tbe enjeymeiU — the 
good of which, bjr the meaiii that you have 
here a mnple of, they are thus labouring for 
tbi- increaae. 

■■ All ihew criticignu," sonie will be for- 
nard enounh to «ay — -" all thete critidimi 
■re minule snil triding'; ciitidBms on logic, 



» 



: eoiiaidered merely in them- 
Felvea, and without regnrd to the tetult iii- 
liicateil. they are ea trifling as you please- 
But if the result be regarded, few thing* can 
be further from being trifling. For the result 
indicated, — i> it not that the functionaries 
in question had for their object the substitu- 
tion of a deipolic government to theinde«po- 
tic government, of which your Conititutional 
Code aflords so well-grounded a promise ? — 
that tbey were not tbemaelves in mn error, 
but occupied in the endeavours to deceive 
their CDlleaguea, and to deceive you? — and 
that in this design it was, that tbey wove 
and employed tbi« web of sophistry, which, 
□Lherwise than by such verbal criticisms, the 
nature of the case did nut allow to be un- 
ravelled ? 

Gratified, my friends — most sincerely gra- 
tified should I be, tu Hnd tbese my remorlti 
OS groundless as, in my present view of it, 
that conduct islo whicii you have been seeing 
them thus sincerely and anxiously, howsoever 
mittakenly, applying themselves. 

My friends, 1 tuve not yet quite done with 
this proposed law and its supporters. Tbe 
messenger preues. But even already I can 
venture to propose two subjects for your con- 
sideration ; — Whether, under a government 
professing not to be desiwtic, a law more 
mischievous in its complesion aa well as ten- 
dency was ever proposed : and whether any 
law could be proposed on grounds more coq- 
summatety frivolous. 

Looking for tbe authority of example to 
supply tbe deficiency of reason, (he ripht ho- 

England. A more roinplete misrepresentallon 
Iios not been oiien given. This 1 hope tu show 



LETTER IV. 
On ihe LibtTlg b/ Public Di'icwnina in Free 

Mrelinfft—ConliMalioH oflht nhjtcifrom 

Ltller III. 
SrAKtAaDs ! I continue, and (I hope) con- 

cludu In my lait on this subject, I left 

unenamined to much of the speech of tbe 
Minister of the Colonies as regards England: 
this together with the speech that bears the 
icipcclcd name of the Conde de Torctio: — 

" In leprcMnlBlive governuicnl»," oddt 



of Ibe Colonies—" England, for 
instance, tnere are also societies ; but they 
meet for one determined object, and nben 
that Is finished, they are dissolved. But per- 
manent societies arc tuiAnoieH, luiless autho- 
rized by tbe law, and when they have thia 
character, the government will be the lint 
to support them." 

1. " In representative govemmenls." says 
he — " England for instance." Butwbytahe 
England for bis instance ? Spaniards, I will 
tell you. Because, if it be tbe object of a 
minister to put oi keep in tbe condition of a 
despotic one, tbe government of which he 
forms a part, England, with its govcrnmenl, 
is tbe country which, at this moment, will 
in a more particuhir manner suit his purpose. 
Oh yes : It wiU give him a model, and as 
complete and serviceable a one as if he bini- 
self bad tbe making of it. 

England a repreteHlalitii government in- 
deed 1 Oh yes, ihat it is. But arepresen- 
tiveof what? of the people? No: but of 
the Monarch and of the House of Lords. For 
in this government, divided, as tbe supreme 
power of it is, into three branches — Ihe con- 
currence of which is necessary indeed, hut at 
the same timesullicient for every considerable 
permanent measure, — Ihe Monarch alone his 
one branch ; tbe Lords' House another ; the 
Commons' House Ihe third. This being tha 
state of things, if by Ihe representative go- 
vernment he means a government containing 
in it a branch in which the peoplt are repre- 
sented, — in the English government ibere ia 
no such branch. For in that last-mentioned 
House, little less than a mnjority of those 
who have a right to silin it, ore seated either 
by the Monarch or by some member of the 
House of Lords! — one Lord, for example, 
seats nine Members ; and an overwhelming 
majority is composed of men seated by indi- 
viduals whose particular interest, complete- 
ly identified as it is with the joint sinister 
interest of the Monarch and the Lords, is de- 
cidedly and inexorably hostile to tbe interest 
of the great body of tbe people. Thus it Is 
as tu those who have a right to sit; butastu 
thoie whu on the several ocosions actually 
sit, the disproportion is always much greater : 
for, even of Ibe few who might be honest if 
they were not idle, the greater part are, on 
each occasion, kept from being honest by 
their idleness. Nor, wlien they do sit, do 
they sit, any of tbem, but in the atmosphero 
of a corruptive influence, by which their par. 
licular interest is identified with the partieu- 
laf and sinister interest of the Monarch and 
the Lords. Yes, and Ihat still more eBec- 
tusJIy Iban if Ibey hud merely been seated by 
them : all, with scarce one exception, being 
in tbe condition of men wllh bribes in their 
baiidt, givcu them by the Monarch, and 
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cupalili! of being (akun back by htm at p]et- 
■ure, or else upon tbf look-out for such bribo. 
This state of thing! is ju9t be nntnrioua as 
the exist eiice of the two Elousea ihemselireft : 
nor does any one, even of tho.te most inte- 
rested in denying it, «o much hi attempt to 
deny it. For what purptue sbould be ? The 
books in which the tacts are manifeeEed^- 
manifciled in namen, numbers, and propor- 
tions — being in everybody's hands. In fnvour 
of it, all ihit is ever laid la ronluijtcd in ihii : 
— " So it has been and is i therefore bo it 
ought to be." 

All this while, what I cannot but eonfeas, 
is— that in lawyiction— tbatia, inliurVlan- 
giuge — tbe government ii aguvernnwnt re- 
pr«SGntative of the people: and English law- 
yer's fiction, to which tbe cbsTBcter of lying 
belongs, or it does not belong to anything, ii 
the acknowledged foundation of everything 
with us that is called laie. In the langusge 
of lies, th<> government, then, dnci cuntinue 
B body representative of the people; and, as 
the B^le of the case is scarce ever brought 
to view but by tbe miirepresentntion made 
of it by this lie, and the vast nujoricy of 
those who have bcuilty and leisure to make 
tbe distinction on such a subject between lies 
and truths, are paid for giving currency to 
this and other such lies, and for pretending 
to lake them for truths (forscarci: ever does 
a judge pronounce a decision, and never does 
a man go to church, without srane notorious 
lie in Lib mouth ;) — thus it is that the right 
honourBbte minister of oltnunaria bad really 
a colourable pretence for giving, on this oc- 
casion, the government of Englnnd ai an 
instance of a representative goreruumnt. If 
(as is the case, if I miirePoUeet not, in the 
government of the NctherUnds, in regard tu 
all the representatives) — if (1 say) iu Eng- 
land, the Monarch, Openly, and in a direct 
form, did nominate five-sixtlis of the House 
of Commons, — even thus, if be left tbe re- 
maining sixth to be elected by the people, so 
it were upon your principles of universality, 
seeresy of siifiroge, praeliod eijuslily and 
biennlalily. this would be no small improve- 
ment, and I would gladly vote for it. For, 
in this case, the bahit of knowingly uttering 
and knowingly receiving lies as truths, would 
thus far be narrowed, and dishonest men could 
no longer join in assuring bon est ones that the 
government is a government representative 
of the people, as, in so shameless a manner, 
they do now. Even if the Monarch did by 
the members of the House of Commons as he 
does by the Bishops — even if, after having 
appointed ■ junta for the purpose, he sent 
them a licence to elect whom they pleased, 
and along with it the name of i 

.they 

u improvement i for 



nowhere exists there any such impudence is 
to protend to believe, that in this ease it il 
hy any such jvmta that the priest is put int« 
a palace and madea lord of ; tbnl it is by Iha 
members of any such junta that he wia 
thus made ; or, in short, by anybody but the 
Monarch by whom tkeg were made. The go- 
vernment would thus be more universally 
seen than at present to be what it ia — a 
government unifonnty determined by a par- 
ticular and thence sinister interest, * 
terest opposite to the interest of tl 
and to which the interest of the 
thus necessarily, and on every occas 

" In repr«<eH(d(ttw government" indoedl 
No, my friends ; if it had been a govemmnit 
really representative that it had Wn bis in- 
terest to direct you to on instance of, be hnsw 
well enough where to find one. lie woDld 
have directed you to those rulers, by whose 
long-suffering and regard for the interests of 
lAei'r fellow-dtiiens (not to speak of yourij 
you have for so many years been saved from 
the odditionsl miseries of an additional wars 
to a government, in which the interest* oCJ 
tbe ruling few and the subject-many are Mtj 
nearly identified, that (vrere it not fm sbiT»- 
holding_the monster they are actually em- 
ployed in combating, and the deceit put upon 
the people by their lawyers ; with the Engtiali 
eommnn-law and its lying fictions in their 
mouth!.) misrule in any shape would be ■ 
thing utterly unexperienced : and, in whai 
state the sodeties in question are under tbak 
Rovemment, I have already bad occasion t» 
inform or remind you in the first of these my 

But since the English is the government, 
for Ihc practice of which he has actually re* 
ferrcd you as alTunling an authority for his 
support in the course taken by him in Iha 
proposing of auch a law, — follow him, ay 
friends, to En|<land, and see how £ir his ac> 
count of the slate of the law in that country 
[[unclrales with the truth. 

■' In England," says he, " there are also 
socleliet ; but ihei/ meet for one determined 
otijeet, and when that is finished, tbey ore 
dissolved." My friends, louk twice at this aa- 
sertion, and then see whether it even standi 
in need of any external evidence 
you of the incorrectness of it. 1 
there exist not any societies — any sodetiet 
whatever, existing for any purpose wbnt- 
snever — political or nnn- political (for Ifaua 
all-ci>m[n'Fhensive and unrestricted is the M- 
serliun.) that have any more than tlial degrcs 
of permanence, if/iemaKeace it can be nlled. 
Consider whether, in ths nature of things. 
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lie gnn on anil eavs — " But permanent so- 
cictici ore uiiknuvni, niilvu authoriicil by 
the law." I/atNovn, Then, in EnsUiiiJ, ifhu 
ii to be believed — nut uuly initzUling but 
Unkitoum — arc all peimanent (Ocietln: Ibfwc 
iiicliirird thtt buie any beyond the smallest 
I'usitible dvgrei! of periuaneiico. 

Perminent tocielies unknown in EngUnd 1 
Even had be to far narrowed hi* assertion as 
lu make it applicable to tbc purpose — evuii 
bad be said " permanent wtcietui ocm/nW 
in political diKHuima, are unknown in Kng. 
lund" — as xell might behave raid — suniihine 
is unknown in England. 

To render intelligible the relation between 
the truth of the case, mid the right tonour- 
itlile minister's account of it, I muit brgyour 
notice, my friends, for a distinction, which 
he knew better (it should teem) than tu 
bring to view. This is— the distinction be- 
tween the state of the government in ques- 
tion ontecedtnlly to the enactment of certain 
recent laws, and tbe stale into which it has 
been put by mewis of Iheio. Applied tu the 
Teenl state, you will find bis account pos- 
sessing in part a colour of liuth : applied to 
the oMcTior state, you will find it wholly 
dciflitute uf all colour of truth. 

In doing this, [ must be^n with giving • 
determinate import to a phmse of his: — 
" ualftorizid bif liiur.'' Speaking of England, 



known unless aulhorized by law." Now, bj 
Rulhnriiril by taia, what he means is — exist- 
ing no otherwise than under a liMiice which 
ibclawneceiBitBtPs; thatu.tousetfae words 
of bis proposed law, " under the permission 
of the local authority:" for as to the being 
iiuthoriied by law — meaning real, and not 
imaginary er post /acta law, — everything is 
left auihoriicd by hiw, until it stands prohi- 
bited. ThisbeingthecosctocoDstimiewhat 
heraeuTrs by " ainherixttl lu/ the law," requires 
in the first place a prohibition — a general pra- 
bibitiun, and upon the back of thai a special 
permission, exempting out of that general 
prohibition the special objects to which the 
(lermisiion applies. This explained, England 
being the country in qiieilinn, how stands 
the bet? Before the year IU17, the Ihinp 
" inJuimen" were — not the Hu/iceitwi^ perma- 
nent societies, which i^ says were unknown, 
but the licenail ones, which hia endeavour is 
— lo omke you regard as being coeval with 
the constitution : for till March Slst in that 
year, licence* for meeting to talk polities in 
public were do more known in Enghindthan 
licences for meeting together lo dine : and 
whether by ceasing lo be permitted, societies 
wu'h as Uiose id question can in three and • 
I'lilf years ceaje to be " *aoirii" — of this, my 
fiiruds. you will judge. 

Thus much ul to Ihe h«ing " Mnkwint ;" 
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Now M to Ihe beint; in crin 
to this p<Hnt, Ihe fact does not bear iinn out 
in bis assertion, regnrd being had tu the 
breadth he has given to it. Pernmeiil aocic- 
ties being here in question, and not epheme- 
ral ones (they forming the subject of another 
mode of regulation) the prohibition of per- 
manent societies without licence is confined* 
lo " place* uicd for the purpose of delivering 
lectures or of holding debates," Thus stands 
English law: while, according lo hia account 
uf it, the prohibition of meeting without li- 
cence extends to all •' permanent sodetie*" 
without exception. 

Bad as it is — bad enough for the eitsUish- 
ment of finished despotism _- the English 
liberticide innovation, thus introduced into 
the English government by the proicsied 
nliliorrers of all innovation, is not yet Imd 
enough fur Lis purpose: to raise it up to his 
purpose, you sec haw he gives to it on extent 
thnc does not belong to iC 

In (he bresBls of the organizers of this 
English despotism, there was a somclbiiig 
that put a rcstrwnl upon it a* lo time. In 
the first seditious meeting* act, as above — the 
enrliest commencement of the act being the 
Slst of March 1817 — the duration of it waa 
not longer than till the 24(h of July 1818; 
not ao much as 16 months : in the second se- 
di^ous meetings act (the other being expired,) 
Ihe earliest commencement being the 24<h of 
Decemtwr 1819, the duration of it was not 
RUide longer than five years from that time; 
live years, with no other addition than that 
of an indeterminate traction, extending bow- 
ever no longer than to the " end of the then 
next session of parliament." 

This for the present aatisfied English des- 
potism: but this minister of gniir king, no- 
thing less than an efernily of such despotism 
would satisfy him, or at least bis supporter in 
the Cortes, Mr, GorelL 

" And when tbey have tliia character," 
concludes this speech, "the government 
will be the Rrtt to support them ;" namely, 
permanent societies, without exception: this 
character; namely, thecbaractcrof being, in 
the language of English law, tuaucd — in the 
langiHge of Ihe proposed Spanish law, in 
possession of " a permission from the local 

My friends, in this clause, short as it is. I 
uis presented for ac- 



Oneis, that sodetiesof the sort ini|uestiun 
are eopaUe of standing in needofsuiiport.in 
some shape or other, &ora governmenL 

Anoiher it, that government has it in its 
power to render service in some shape or 

• Rnlitious n 
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oilier to Uie pubric, by mesng of support given 
in MHne sbape or other to tb«e societiei. 

A third is, thst, in wme shape or other, 
■upport, meaning iptcial support, may be 
capable of being given by government to the 
Bort of Bodeties in question, aiikout being 
pernicious. 

1. Fint, as to the aetd of support. Ante- 
cedently to any licence, they have for iheir 
mpport, the natural, original, unrevtricled 
individuul liberty. The members, as sucb, 
have no need of any other ; as nen tbey have 
indeed nerd of, hut of coune have, that pro- 
t«etion, whatever it be, which the lawafTorils 
10 all other men. This is support, but not 
qMrwI support. Invade this liberty—narrow 
it by a prahibilioK — you thus indeed create 
intbemtheneedoftbeprnuMiDR, whatever 

, it be. with which you will vouchsafe to niir- 
row the prohibition. But when you bavc done 
' tbis for them, you have done oil they have 
■ need of, unless it be the easing them of the 
prohibilian, of which, by the supposition, you 
will not eaie them ; do this, you have thus 
far replaced tbem in that original »Iuation, 
in which, as above, no support was either 
twedfut to them, or uF use. 

2. Secondly, as to gavernmcnl's Laving 
it in its power to render any service to the 
public at large, by means of special support. 
given in any shape, to these aodeties. 

3. Thirdly, as to the disttmice, wbich go- 
, Tcmment would do to tbe public at large, 
f In means of, and in proportion to, support 
I given in any shape, to these societies. 

For these two points, one consideration 
■lay lutBee. Uy support, in any shape, no 
■ervice. I say, could government render to 
the public at large. Of support given (o them 
in any shape, the effects, if any, with refer- 
ence to tbe public at large, could not, I say, 
fail of being pernicious: for, according to 
the value of the support, the effect would 
be to diminish whatever service they might 
be capable of rendering to the public, if tbey 
were let alone. 

Such is my notion of the muHer x the fol- 
lowing are the grounds of it: ^ 

All the service rapnhle of being rendered 
to tbe public by these instruments, is, as 
above observed, comprised in the two words 
inilrurlion and exdlation ; — the excitation 
being no otherwise serviceable than as the 
inatruction n so loo. 

But, of the matter of instruction, what if 
St, the dissemination of which, by any such 
means, is, or can be, of a nature serviceable 
to the public? This, too, hat been already 
mentioned: indication of what is ani'tj, 
ntfaer in the tellnre of the government, or 
in the conduct of those to whom the exer- 
ciae of it powers bvtungs. This, and nothing 
else. 



"Whatl nothingelse?" Ksyssomebody- 
" by the indication of what is right in both 
places, is no service rendered to the public ?** 
1 answer. No : none that can be rendered by 
these societies, over and alwve what would 
be sufRciently rendered without them. What- 
soever there is right in either place, there 
are always men in abundance to hold up to 
view. Mankind must change its nature, ere 
anything that is said in commendation either 
of government or of rulers, can M\ to be ge- 
nerally acceptable to the aggregate composed 
of those same rulers. But, withont need of 
being expressly offered, a moss of reward, 
composed of all the good things that are at 
the disposal of government, is. by every 
man, sees stationed over his head, ready to 
drop, in appropriate and adequate morseli, 
into the mouth of every man wfao will be at 
the pains of earning it, by signalizing him- 
self in the defence of everything or aoything-, 
and every person or any person he sees esta- 
blisbed. Of these ready defenders, thetenever 
can be a deficiency, supposing no such socie- 
ties in existence : of these same defenders, 
as little can there be a deficiency, supposing 
ani/ number of these societies in existence. 
Thus it is, that even without the advantage 
given them by the restraint imposed upon 
their adverraries by the licence, and the fear 
of forfeiting it, things and persons that are 
established are, by the mere cireumstonce of 
being established, put into possession of an 
undue advantage: on advantage which tbe 
nature of their situation secures to them, 
how opposite soever their character may be 
to what it should be. Asto everything that 
happens to be HTon^ in those same high places^ 
for tbe indication of it there is no such 
ward ; while for dffence of it, there is. as 
have seen, in prospect and eipeclancy 
least, an inBnity of reward. Thus stands tb» 
matter, even without the licence. As if that 
were not enough, come* the licence, and, 
in endeavour at least, not only leaves the 
evidence on one side oF the cause without 
motives for bringing it forward, but, by an 
artificial door thus shut against it. superadda 
thtf forcible exclusion of it. Sucb is the syi- 
tem of procedure, according to wbich. at the 
bar of tbe public, its functionaries, while their 
adversaries are under tbe yoke of a licence. 



" Government," concludes the speech, 
" will be [be first to support them" — theae 
same societies. Under tbis phrase lurks yet 
another fallacy as yet unexposed ; namely, 
that even when the societies are thus u- 
rcnscd, thus corrupted, thus depraved, thna 
filled with the defenders, to tbe exclusion of 
the iridirslors, of abuse, government will be 
at the pains of taking any such active mem- 
sures lor tbeir support. tJf all such active 
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meMures, it has just been seen that they are 
altogether needless. There, upon a shelf 
just oyer their heads, in goodly order — there, 
in men's imagination, stand the rewards ; — 
there, without any need of special invitation, 
bands enough will be ready enough to grasp 
them. 

All this while, that which, in spealung of 
the comiptiYe influence of licences in this 
case, is here said, should, it must be con- 
fessed, be understood as appljring more per- 
fectly to what it is in the conception of those 
2y whom the yoke is imposed, than of the 
actual effect on those on whom it is imposed. 
What is scarcely possible is, that by the re- 
preanye influence of the licence, eyery ma- 
nifestation of disapprobation, towards the 
conduct of those by whom the yoke is im- 
posed, should, in eyery shape, be prevented. 



By degrees, a sort of language will come into 
use; a Innguage that will be sufficiently 
understood for any such purpose as that of 
giving expression to complaint and indigna- 
tion, yet will not be sufficiently understood 
for any such purpose as that of affording a 
tenable ground for the infliction of punish- 
ment. 

■ Yes: in every apartment defiled by this 
libertidde yoke, the instrument of thnddom, 
the parchment or paper on which it is writ- 
ten, should be hung up on high — hung up in 
some spot univerndl^ conspicuous, with an 
appropriate accompamment for pointing men*s 
attention to it. By a single glance directed 
to this instrument of tyranny, eulogy might 
thus be converted into satire, — satire which, 
be it what it may, can never be too severe. 
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